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environment. In order to ensure that there is no discrimination in the treatment of
various subscription broadcasting services licensees, the Authority will exempt both
the public broadcasting services and subscription broadcasting services from
receiving financial compensation or paying a fee to each other for the must carry/offer
obligations. The Public Broadcast Service Licensees should offer their designated
Television Programme free of charge, and, should deliver the signal to the
Subscription Broadcasting Service Licensees at its own cost in an acceptable quality.
The Subscription Broadcasting Service Licensees will incur the costs of broadcasting
the television programmes for must carry obligations. Any other cost over and above
that (i.e. not related to the delivery of the signal or the carriage of the channels) will

be based on commercial negotiations between the broadcasters themselves.
18.MUST OFFER

The Authority supports the contention in most submissions that the must carry
obligations need to be mirrored by a must-offer requirement, and should not be
interpreted as an obligation on subscription broadcasting services to pay public
broadcasting service for carriage of such channels. Evidence from international
benchmarking and best practice supports this contention. The Authority concludes
that it will subject the designated Public Broadcasting Service Television
Programmes to ‘must-offer’ obligations and expects the SABC to offer the designated

television programmes on request.

The Subscription Broadcasting Service Licensees argued that the absence of must
offer might constraint the must carry obligation and hence frustrate the intentions and
objectives of this regulation. Therefore it is important that the Authority impose the

must offer obligation.
19.TELEVISION PROGRAMMES TO BE CARRIED

SABC 3 is offered as part of the commercial service division. The definition of public
broadcasting service in the ECA means any broadcasting service provided by the
SABC or other public state-owned entity. Thus the definition in the ECA does not
make a distinction between the public service or commercial divisions. Furthermore,
the definition of “public broadcastihg service” in the Broadcasting Act mirrors that

contained in the ECA and specifically states that the “public broadcasting service”
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includes the commercially operated service of the public broadcaster, arguably

casting the net wider than it is in terms of the ECA.

In terms of section 60(3), public service broadcasting has been identified as the
beneficiary of must carry obligations and it appears to that the intention of the
legisliators was to include all the broadcasting services of the public broadcaster in
the Must Carry Framework. Thus the commercial broadcasting services of the public
broadcaster ought to be included in the Must Carry framework despite the various
arguments contrary to this view. Furthermore, the argument that section 11(1)(a) of
the Broadcasting Act requires that the commercial service division be subjected to
the same regulatory approach as other commercial services in terms of the
Broadcasting Act fails to recognize that the Must Carry Regulations address the
obligations imposed on Subscription Broadcast Service Licensees and do not seek to
set out a dispensation for the Public Broadcaster. Section 11(1)(a) would be more
relevant in a process that seeks to outline the regulatory dispensation for the

Commercial Services Division.

The inclusion of other commercial free-to-air broadcaster in the Must Carry
regulations against the backdrop of the inciusion of the SABC Commercial services
cannot be considered as section 60(3) extends to the public broadcaster and is silent
on such other services. Furthermore, the Authority is also not going to pronounce on
the necessity or lack thereof for a separate dispensation to deal with this issue as it
has not fully considered the issues attendant thereto. As a result, all Free-to-Air
Commercial Services will have to negotiate their individual arrangements for access
and carriage in a commercial agreement to be reached with the respective
Subscription Broadcasting Service Licensees until such time that there is a different

dispensation.

Therefore the television programmes of the Public Broadcaster are subject to Must
Carry. Subscription Broadcasting Service Licensees will have the discretion and right
to appropriate compensation or remuneration from other free-to-air commercial

services licensees.
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20.PROGRAMME VERSUS CHANNELS

The Authority has decided that the reference to “television programmes” and not
“channels” can be interpreted in line with what appears to be consensus amongst the
submitters for the various reasons advanced. It would also appear from the
contextual interpretation that “television programmes” was used as an equivalent for

“channels” although the terms are not interchangeable.

Whilst the Authority understands the views expressed around the issue of using the
term channels rather than television programmes, it has decided that the Must Carry
obligations will relate to the carriage of television programmes. The obligation will
extend to the entire television programmes comprising a channel within the service

offering of the Public Broadcaster.
21.CONTRACTS FOR MUST CARRY

On issues of the contract for the smooth implementation of must carry, the Authority

is convinced that there should be two forms of contracts being;

= one for commercial negotiations between the stakeholders; and

s the terms of carriage that is guided by the prescribed regulations.

After conclusion of agreements, the broadcasters need to file copies with the
Authority for record purposes rather than for approval. The Authority will not
scrutinize the commercial nature of the agreements as that is left to the parties to

negotiate.
22 CONFLICT RESOLUTION AND COMPLIANCE

The Authority, through its monitoring and compliance unit, ensures that all the
broadcasters adhere to the prescribed regulations. In cases of non-compliance with
the regulations, various mechanisms are employed to remedy the matter including
assistance by the Authority where there is a need and willingness to correct the non-
compliance. In other instances, matters are referred to the Complaints and
Compliance Commission {CCC) which will adjudicate the matter and recommend

sanctions for ICASA Council's decision. The Authority has decided that disputes
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arising from compliance with the regulations will be dealt with in the same manner to
overcome non-compliance and to resolve conflicts which may arise as a result of the

regulations on Must Carry.

The Authority will not be involved if the parties do not reach an agreement on
commercial negotiations. It would be up to the parties to adopt suitable dispute

resolution mechanisms as part of the commercial agreements.
23.EXEMPTIONS AND TIMEFRAMES

Taking into account the similarities and diversity in views expressed, the Authority
has noted that there is underlying consensus on the need for exemptions. However,
there is no consensus on the basis for or formulation of such exemptions. Others
argue for complete exemption in given circumstances on the one hand, with SABC
arguing that there could never be complete exemptions without really justifying the

view.

The Authority has interpreted section 60(3) to give it the discretion to create an
exemption in appropriate circumstances, resulting from the use of the words “extent
to which”. Furthermore, the Authority does not interpret the phrase to exclude a
complete exemption in appropriate circumstances. Thus, in applying the discretion,
the Authority has decided to create an exemption that will be based on the size of the
subscription service provider and not the type of programming offered. This will avoid
overly burdening smaller entities with significant obligations that threaten their
viability or casting exemptions so wide as to lead to an absurdity. The Authority also
notes that this manner of creating exemptions does not incorporate, as a basis, the
type of programming provided by the licensed subscription broadcaster. However,
this manner is largely based on the decision that the entire “television programmes”
comprising a channels of the Public Broadcaster will be the subject of the must carry
framework as opposed to individual programming. An exemption based on
programming would be more relevant in an environment where Subscription
Broadcasters are not required to carry the entire complement of television

programmes within a channel.

In coming to a decision on the manner for implementing exemptions, the Authority

had to balance the objectives of the must carry obligations against the economic
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interests of the subscription broadcasters. Thus, the model for the exemption is such
that the obligation on a subscription broadcaster will be limited in relation to the
number of channels that the subscription broadcaster will provide. For starters, a
subscription broadcaster must be providing a minimum of thirty (30) channels before
they can incur the must carry obligation. Thereafter, every twentieth (20") channel
that the subscription broadcaster adds shall be allocated to a channel of the pubiic

broadcaster.

The Authority has decided that “significant uptake by end-users” of the service
offering of a Subscription Broadcaster is a relative indicator that is not easily
identifiable. However, the total number of channels provided by a Subscription
Broadcaster is a relatively transparent tool to use as an indicator and is objective, fair
and transparent. As a result, Subscription broadcasters would have to commence
discharging the obligation once they have reached a minimum of thirty (30) channels
as offered as part of their service offering. These minimum channels need not be
offered in one bouquet. Only when the broadcaster decides to add a twentieth
channel over and above the minimum thirty (30) channels, would the broadcaster
have to add a Public Broadcaster's channel in the discharge of the Must Carry
obligations. Thus the thirtieth, fiftieth, seventieth, ninetieth channels and so forth
would have to be Must carry channels. Preference would then be given to the

channels located within the Public Broadcaster’'s public service division.

By necessary implication, the obligation will be incremental in nature and will always
be relative to the size of the broadcaster concerned. This ensures that the financial
viability of the Subscription Broadcaster will not be compromised as broadcasters are
encumbered in relation to the size of their operations and the obligation is discharged

equitably and fairly as amongst broadcasters.

This model of applying exemptions makes the discussion on the definition of Niche
broadcasters and on timeframes for implementation moot points that require no

further consideration.
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D.DRAFT MUST CARRY REGULATIONS

1)

2)

Objectives
The objectives of these regulations are to:

(a) Ensure that the Subscription Broadcasting Service (SBS) Licensee carry the
programmes of the Public Broadcasting Service (PBS) Licensee;

(b) Ensure that the PBS Licensee offer its programmes to the SBS Licensee on
transparent, equitabie and reasonable terms;

(c) Provide the extent to which certain Subscription Broadcasting Licensees may
be exempted from complying with these regulations; and

(d) Regulate all other matters incidental hereto.

Definitions

In these Regulations, any word or expression has the meaning assigned to it in
the Electronic Communications Act (Act No 36 of 2005) and the Broadcasting Act
(Act 4 of 1999), unless otherwise specified —

“Act” means the Electronic Communications Act (Act No. 36 of 2005);
“Agreement” means the agreement concluded between a Public Broadcasting
Service Licensee and a Subscription Broadcasting Service Licensee, governing
the carriage of Public Broadcasting Service television programmes by a

Subscription Broadcasting Service Licensee;

“Must Carry” means the set of rules that obliges a licensed Subscription
Broadcaster to carry the television programmes broadcast by a Public
Broadcasting Service licensee;

“PBS Licensee” means Public Broadcasting Service Licensee;

“SBS Licensee” means Subscription Broadcasting Service Licensees;
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“Television Programmes” means television programmes broadcast by the
Public Broadcasting Service Licensee to be carried by the Subscription

Broadcasting Service Licensee in terms of section 60(3) of the Act;
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3) TELEVISION PROGRAMMES TO BE CARRIED

All the television programmes broadcast by a Public Broadcast Service licensee

as part of its broadcasting service will be subject to Must Carry obligations.

4) OBLIGATION TO OFFER TELEVISION PROGRAMMES

(1) The PBS Licensee must offer its television programmes to a SBS Licensee

upon a request from the SBS Licensee.

(2) The PBS Licensee must offer its television programmes to a SBS Licensee
within three (3) months from the date of the request submitted by a SBS

Licensee.

(38) The PBS Licensee must deliver its signal to the SBS Licensee in an

unencoded and compatible format;

5) OBLIGATION TO CARRY TELEVISION PROGRAMMES

(1) Upon the commencement of these regulations, all the SBS Licensees must
carry the television programmes of the PBS Licensee as part of the service

offering, subject to Regulation 9.
(2) The SBS Licensee must bear the costs of carriage of the television

programmes of the PBS Licensee on its distribution platform in complying

with these regulations.

6) TRANSMISSION OF TELEVISION PROGRAMMES

(1) The PBS Licensee must bear the costs of transmission of the broadcast

signal to the SBS Licensee

(2) The SBS Licensees are required to transmit simultaneously and without any

alteration, the entire television programmes of the PBS Licensee.
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7) FILING OF TERMS AND CONDITIONS

The SBS Licensee must submit a copy of the agreement governing any
commercial arrangements entered into with the PBS Licensee in relation to terms
and conditions for carriage within thirty (30) days of such agreement being

concluded and signed.
8) DISPUTE RESOLUTION

In the event of a dispute between the PBS Licensee and SBS Licensee, regarding
any matter regulated herein, either party may refer the dispute to the Complaints

and Compliance Committee (CCC) for adjudication.
9) EXEMPTION FROM COMPLIANCE WITH THE REGULATIONS

(1) The obligation on the SBS Licensee to carry television programmes of the
PBS Licensee shall:

(a) not be applicable to SBS Licensees whose service offering has twenty-nine

(29) channeis or less;

{(b) be applicable to a SBS Licensee whose service offering consists of thirty

(30) channels or more;

(c) ensure that the thirtieth channel that the SBS Licensee adds to its bouquet

is a channel of the PBS Licensee, in accordance with Regulation 6;

(d) ensure that every additional twentieth (20™) channel of the SBS Licensee,
over the minimum twenty-nine (29) channels, is a channel of the PBS
Licensee (being the 30", 50, 70" 90™ channels and so forth), in

accordance with Regulation 6.

(2) Regulations 4 and 5 shall be applicable to the addition of channels added in

accordance with Regulation 9 (1)(c) and (d), subject to Regulation 9(4).
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(3) The addition of channels in accordance with regulation 9(1)(c) and (d) shall
prioritize the addition of channels of the PBS Licensee located within the
Public Service Division of the PBS Licensee in terms of the Broadcasting Act
4 of 1999.

(4) The exemptions above do not preclude any SBS Licensee from carrying the
channels of a PBS Licensee upon request, on commercial terms, until such
time that:

(a) Regulation 9(1) (a) ceases to apply;

(b) Regulation 9(1) (c) and/or (d) is/are applicable.

(5) A SBS Licensee shall only be exempt in accordance with Regulation 9(1)
where:

(a) written notice has been submitted to the Authority by the SBS Licensee;

and

(b) approval of such exemption has been granted in writing by the Authority.

10) MONITORING COMPLIANCE WITH THE REGULATIONS

Licensees shall submit a compliance report annually to demonstrate compliance

with these regulations.

11) EFFECTIVE DATE

These regulations shall be effective from the date of publication in the

Government Gazette.
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12) CONTRAVENTION AND FINES

In terms section 17E(2)(b) of the ICASA Act, the Authority may impose a fine not
exceeding One Million Rands (R1 000 000) for each contravention of these

regulations.

13) SHORT TITLE

These regulations shall be called the ICASA Must Carry Regulations, 2008.
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