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WRITTEN RESPONSES TO THE PORTFOLIO COMMITTEE ON TRADE AND INDUSTRY

COMPANIES AMENDMENT BILL, 2010

28 JANUARY 2011
	Clause of Bill
	Section of Act and heading
	Party or remarks
	Comment 
	the dti response

	1
	1. Definitions
	Tienie Cronje, JSE, AIPSA, STRATE, BASA, SAICA
	The definition of regulatory authority should include Financial intelligence centre and SARS.

The definition of Audit by excluding an independent review as part of the definition has the consequence of amending the definition of  Audit in the Auditing Professions Act

Deletion of definitions

The words asset, liability, creditor, distributor, group of companies, holding company, private company and fair value should not be defined

Definition of accounting records

The old definition in the 1973 Act has to be retained

Definition of Securities

Bonds and notes should not be included in the definition of securities as they are essentially derivative instruments.

Definition of member

Definition of “member” cross reference should be Schedule 1

Definition of “Master”

The definition of “Master” is not correct and needs to be aligned. 

	the dti believes this definition is broad to cover all relevant regulators. However, to the extent that any interpretation could exclude agencies other relevant agencies, the dti recommends that a minor adjustment be made to the provision to avoid that. 
This matter was re-considered with State Law Advisors and it was confirmed that the clause as it is does not amend APA. Further, the clause does not create a notion of “conflict of laws” to the effect that APA would trump the Companies Act in the manner contemplated in 5(4).  The Bill, if read with the principal Act, makes it clear that the definitions apply to this Act and there may be no need to clarify further. 
the dti agrees that some of the definitions may not be necessary as the terms have been defined already through practice and though jurisprudence. 

It is recommended that definitions of asset, creditor, liability and fair value be deleted.  

It is recommended that definition of private company be amended to align properly with section 8 of the Act.

the dti believes that the definition in the Amendment Bill is put in broad terms for the appropriate body being the FRSC to develop practice as time goes on.
the dti agrees with comment. It is recommended that the reference of notes and bonds as well words “for the purpose of raising capital from the definition” be deleted”

the dti agrees.
the dti agrees and has conferred with State Law Advisor. It is recommended that this definition be aligned with other legislation.

	2
	2. Solvency and liquidity test
	SAICA
	Insolvency and liquidity tests should apply to companies, not a group of companies
	the dti agrees that for liquidity and solvency test there is no need to treat companies as groups but individually. It is recommended that an amendment be made to clarify that the test applies to the assets of the company as separate legal entity



	3
	5. General interpretation of Act
	Webber Wentzel, SAIPA
	All financial and tax legislation should take precedent over the Companies Act in case of conflict.

Listing requirements and Companies Act

Where the listing requirements impose stricter conditions than the Companies Act they should be deemed not to be in conflict with the Companies Act
	the dti agrees with this comment only in respect of Municipal Finance Management Act (MFMA) and section 8 of the National Payment System (NPS) Act. It is recommended that only the above be included in section 5 (4). 
the dti does not support a wholesale approach to exemptions or trumping provisions especially in relation to law of general application. A proper legislative audit will be required and this matter can be considered when the Act comes under review in future when it has been fully consulted on.

The Companies Act is a law of general application and this does not preclude sectoral laws to require higher or stricter requirements, but they should always ensure harmonisation.


	4
	6. Anti-avoidance, exemptions and substantial compliance
	
	Clause 6(f) and 9(c) should revert back to Pty(Ltd)


	the dti agrees with the comment.

	6
	11. Criteria for names of companies
	KPMG,BASA, SAICA
	The use of symbols in company names is problematic in that some symbols are used for computer language commands and would be costly to implement.

Foreign languages

Use of foreign languages is problematic and should not be allowed.

	The use of symbols in company names is used by several states in the US and recently introduced in the UK. The Companies Act introduces progressive provisions to, inter alia, harmonise well with intellectual property laws. A preliminary enquiry from the UK shows that there are more symbols that are used in the UK legislation than introduced in South Africa. 
As BASA has not provided written basis for the figures they presented in Parliament, it cannot be concluded that the costs will be astronomical.  the dti  does agree though that there will be some costs involved in preparing the IT systems for the implementation of this provision. The important question is whether such costs are reasonable or not.       

Therefore, it is recommended that this provision be retained in the Act. However, in order to allow the business sector the opportunity to prepare their systems for compliance with this provision, it is recommended that the implementation of the provision be deferred to a date to be specified in the commencement section of the Act. It is further recommended that such period should not exceed 5 years from the commencement of the Act, if agreed to by the Committee.  
the dti disagrees with comment. The Regulations will prescribe the manner and alphabet type used in company names. In terms section 6 of the Constitution certain languages over and above the official languages must be promoted and this Act is consistent with this provision.   

In view of the above, no amendment is recommended. 


	8
	13. Right to incorporate company
	BASA
	There is a possible inconsistency in the formulation of this newly inserted subsection, particularly with the use of the word juristic person rather that domesticated company
	The principle is correct. It is recommended that the Committee consider replacing juristic person with “foreign company or entity.

	10
	15. Memorandum of Incorporation, shareholder agreements and rules of company
	Webber Wentzel, JSE, KPMG, BASA, SAICA
	Ring fenced provisions should not be limited to a company amending its MOI but to special conditions applicable to the company. The amendment should be taken out in order to allow any special conditions
	the dti agrees and recommends that the provision be reworded to give effect to this. Further, it is recommended that ‘special conditions’ be qualified through use of ‘restrictive condition’ as ‘special conditions’ may be too wide. 

	11
	16. Amending Memorandum of Incorporation
	KPMG
	They ask to insert  “and time” after “date” for consistency with paragraph (b)
	the dti disagrees with the comment on the basis that the circumstances are different, and the differences in formulations is justifiable.

	No Clause
	22. Reckless trading prohibited
	Delloite, Eskom, IOD,Webbe Wentzel, Law Society, KPMG, BASA
	The inclusion of trading under insolvent circumstances as a prohibition renders all start up companies potentially falling foul of the prohibition due to loan capital being used.
	the dti disagrees with this comment. There is good common law precedent on the difference between commercial and technical insolvency in this area. 
the dti however believes that 22(1)(b) should not be an outright prohibition as 22(1)(a). 
In order to bring certainty, the dti proposes that reckless trading should be separated from trading in insolvent circumstances. Section 22(1)(b) provides authorities wth tools to intervene earlier, but also is a preventative measure that should deter companies that trade under insolvent circumstances, without affecting start up companies. 
Therefore 22(2) clearly gives the intervention powers where there is a sign of danger to facilitate effective take up of business rescue in good time.


	14
	23. Registration of external companies and registered office
	Webber Wentzel
	They welcome the amendment, but say that test for a company to register is too vague and should be reformulated.
	The test is general, but jurisprudence will develop in time, and the Commission will be able to call upon unregistered companies to register, formally putting them on notice that they must do so. If in doubt, a company can just wait until they are so notified. There is no offence until they refuse to comply with such a notice. 
No amendment is recommended. 

	16
	26. Access to company records
	Webber Wentzel, SAIPA, Milo
	Subjecting a request for access to the provisions of the PAIA, will place obstacles in a way of persons requiring such information and could lead to delays in such information being furnished 
	the dti agrees that the Companies Act can provide alternative shorter processes without excluding the PAIA as an option. It is recommended that the Committee accept the proposed change of substituting ‘and’ with ‘or’.   
It is further recommended that a provision be inserted to prevent possible abuse of this provision to the detriment of companies.

	17
	27. Financial year of company
	
	The amendment should also delete section 32(7)  as it remains obsolete without 32(6)

	the dti agrees with the comment and recommends this amendment.

	18
	29. Financial statements
	BASA, SAICA
	IFRS provide generic standards for financial reporting standards for all companies. SAICA proposes that IFRS should apply to public companies only to allow for flexibility in relation to private and non profit companies.
	the dti agrees to this comment. It is recommended that an amendment be made to limit IFRS standards to public companies only.

	19
	30. Annual financial statements
	BASA, SAICA
	Subsidiaries of foreign companies may be a substantial / or major impact company or a group of companies in South Africa but they do not seem to be required to have their financial statements audited.

Verification of financial statements where shareholders are directors

Companies where shareholders are directors must subject their AFS to first shareholder meeting.

Transitional arrangement for audit requirements.

The Act abolishes audit requirements for certain companies. The Act does not provide for transitional arrangements in respect of existing companies.
	the dti agrees that subsidiaries of foreign companies should be treated equally in terms of audit requirements. A subsidiary of a foreign company, if incorporated in terms of the Companies Act in South Africa, such subsidiary is governed as any South African company.

In the interest of clarity, it is recommended that section 30 be amended to include a provision to avoid confusion. 

Confusion could emanate from the fact that the Corporate Laws Amendment Act allowed for subsidiaries to apply for an exemption on the basis that the foreign parent company is sufficiently audited. This exemption has fallen off in this new Act, hence the need to be expressed for certainty. 
Verification of AFS demonstrates financial accountability and whoever prepares such should be able to account to the authorities even if such a person is a director and shareholder of company. This is in line with the spirit that every company, big and small, should prepare AFS and follow prescribed process to approve them. The fact that it is the same person has no harm as they can approve them in one sitting under different capacity. No amendment is recommended.
It is recommended that an appropriate change to the Bill be made to the effect that: 
All companies with a financial year end before the effective date of the Act must comply with provisions of the 1973 Act and continue to apply them until conclusion of the audit and approval of the financial statements by the board and presentation at the annual general meeting. For companies with the financial year end after the said effective date the provisions of the Act must apply.



	No clause
	31. Access to financial statements or related information
	SAIPA
	They note that amendment to section 26 (6) have made contravention of section 31 an offence.

But section 31 is silent on that point, so readers are caught unaware.
	the dti agrees with the comment. It is recommended that cross reference of sections 26 and 31 be inserted, or the offence be recreated in section 31.


	20
	32. Use of company name and registration number
	BASA
	Section 20 of the Bill repeals section 32 (6) of the Act. BASA says it should also repeal subsection (7), which serves only to enforce subsection (6).
	At page 20, Line 24 and 25 replace “subsection 6” with “subsection 6 and 7”

	22
	34. Additional accountability requirements for certain companies
	Webber Wentzel, SAICA
	Notes that the amendments to section 84 (which are effected at clause 50 of the Bill) effectively duplicate all that is said at section 34, and render s 34 superfluous.


	No amendment is recommended.

	23
	37. Preferences, rights, limitations and other share terms
	JSE, STRATE
	The reference in subsection 9 to “companies securities register” is incomplete and should also include a reference to the “central securities depository”
	the dti  agrees to this comment. It is recommended that the expression” companies securities register” should be replaced with uncertified register or as determined in accordance with the rules of the central securities depository” as the expression will cater for both certificated and uncertified shares.

	28
	45. Loans or other financial assistance to directors
	Webber Wenzel, BASA
	There is no provision in the Bill to amend this clause of the Act.

They suggest one is needed to prevent an unintended consequence that would inhibit inter-company cash transfers and loans among the members of a group of companies.
	the dti disagrees with comment. Section 45 was crafted as it is to prevent asset striping from one company within a group to the detriment of that company’s creditors. the dti is not satisfied that the proposed amendment will not negate the protection against asset stripping. No amendment is recommended.

	29
	48. Company or subsidiary acquiring company’s shares
	Webber Wentzel, BASA
	The proposed subsection 8(b) will make any share buyback more onerous, time consuming and expensive than what the current position is without benefits
	the dti disagrees that the proposed subsection 8(b) should be scrapped as it is there to protect assets or capital of the company from being stripped and therefore the benefits outweigh the costs. 
However, it is recommended that clause 29 be improved to give clarity to the effect that redemption of shares should not be regarded as a share buyback or “reacquisition” within the meaning of section 48. 


	39
	64. Meeting quorum and adjournment
	
	Clause 39(4)(a) Grammar, Insert “for” after “subscribe”


	the dti agrees with the comment

	40
	65. Shareholder resolutions
	Webber Wentzel, KPMG, SAIPA
	The list should not be exhaustive and should have a catch all phrase to cater for any other matter that could require a special resolution.
Section 65(11) see paragraph 11 of Webber Wentzel submission
	 the dti agrees with the comment. It is recommended that sections 41(3), 48(8), 81(1) and 164(9)(c) be added to the list, and that a catch all provision be added. 


	41
	66. Board, directors and prescribed officers
	KPMG, SAICA
	Note that the new formulation is ambiguous.

If a company is required to have both an audit committee and a social and ethics committee, each of which must have a minimum of 3 members, does the new section 66 require a minimum of 6 or of 9 directors?

WW also says the minimum number of directors is too high
	the dti disagrees. No amendment is recommended as members can be appointed twice in various capacities.

	43
	69. Ineligibility and disqualification of persons to be director or prescribed officers
	
	Persons convicted of fraud, dishonesty, removal from position of trust etc would in a company where he or she is a sole director and shareholder or in a related company where consent has been given, is not excluded from acting as director or disqualified. The position is problematic
	the dti agrees that this section might require reconsideration in order to create consistency in provisions dealing with persons that can serve as directors of companies, irrespective of the nature of the company.

The owner managed company still transacts with other parties, including the public. What is relevant is that third parties may be prejudiced by the actions of this single director and the size of the company is immaterial. The fact that it is owner managed does not imply that the company has no potential to harm others or that it is a small company. 
Having considered the Constitution and conferred with the State Law Advisor, it is the view of the dti that section 69 be retained in its current form but with the deletion of section 69(12).  
The period of disqualification is 5 years that is in line with the Constitution. If in the public interest the ban should be continued beyond this 5 year period, section 69(10) still permits for the ban to be extended by the Court prior to the term of the ban expiring. 

In view of this it recommended that clause 43(b) of the Bill amended to effect a deletion of section 69(12) of the Act.    
With above recommended amendments, section 69 is consistent with other laws. 


	44
	72. Board committees
	Delloite, JSE
	More detail about social and ethics committee should included in the Act.
	the dti disagrees. The Act empowers the Minister to provide for it in the regulations.

	No Clause
	73. Board meeting
	BASA
	They suggest there is an omission, since there is no clause comparable to section 243 of the 1973 Act, concerning the presumed validity of Board meetings. They propose inserting of such a provision as a new s 73 (9).
	the dti is of the view that section 73(7) and 8 deals with this matter and there is sufficient mechanism for validation of minutes. 

	48
	82. Dissolution of companies and removal from register
	
	Redemption of shares: Section 48-State clearly that acquisition does not include redemption


	Agrees

	49
	83. Effect of removal of company from register
	
	Section 83(3)(b)(i)-Substitute “it’s” for “its”


	Agrees

	50
	84. Application of Chapter
	SAICA
	They assert that companies that voluntarily submit to an audit should be entirely exempt from Chapter 3.

But they give no reason for this different policy approach. 
Amended section 84 renders section 84(2) superfluous


	Agrees.  However, it is recommended that it be made clear which sections of Chapter 3 will not apply to such company.
Agrees

	52
	90. Appointment of auditor
	Delloite
	They seek a new amendment that only section 90(2)(b)(i) should apply as a disqualification for appointment as an auditor in cases where the company voluntarily opts for an audit
	the dti disagrees. The auditor must be an independent person.

	53
	91. Resignation of auditors and vacancies
	SAIPA
	This newly inserted provisions uses a mutatis mutandis approach to avoid repeating section 89 verbatim.

They would prefer to see the rule spelled out fully a second time, rather than use the cross referring approach.
	This is a drafting issue. The amendment makes no difference.

	54
	94. Audit committees
	IOD, KPMG
	The function of an audit committee is an oversight one, not to perform the functions directly 
	the dti agrees. It is recommended that the drafting be improved to clearly highlight the oversight function. 

	55
	95. Application and interpretation of Chapter
	KPMG, BASA
	Proposes deleting the proposed amendment, which inserts into the definition of ‘employee share scheme’ words that broaden its meaning.

KPMG says the definition of “employee share schemes” needs to refer to the granting of options.
	the dti disagrees. The intention of the clause is to bring the Act and the listing requirements in harmony with each other. No amendment recommended.


	No Clause
	99. General restriction on offers to the public
	KPMG
	Notes that a foreign company may not have an MOI. They suggest using different words.

Section 99(1)(b)-“Founding documents” to replace MOI in case of foreign companies


	To the extent that it is necessary to use a different term, it is proposed that words ‘founding document’ or ‘comparable governing document” be inserted in the section.

	65
	112. Proposals to dispose of all or greater part of assets or undertaking
	JSE, BASA
	Clause amending section 115 provides for the scrapping of the power to ratify a disposal of all or greater part of the assets of a company where the shareholders have not approved the disposal by special resolution as required. Proposed that the power to ratify should be retained.
	the dti disagrees with this comment. The scrapping of the power to ratify emphasises the need to protect shareholders by involving them in a fundamental transaction prior to its conclusion, not after the fact.


	67
	115. Required approval for transactions contemplated in Part
	Webber Wentzel, SAIPA
	Has noted an anomaly in the requirement for holding companies to approve fundamental transactions by their subsidiaries.  Sometimes, a holding company is not actually a South African company or even a juristic person. In that case, the intention of this subsection cannot be imposed upon the holding company.

They suggest the provision be amended to limit the effect to South African companies.
	Section115 (2)(b)(i) already limits the application of the clause to holding companies that are South African companies, or external companies. 

An external company is a foreign company, but it has acceded to the limited jurisdiction of the Act by registering to conduct business in the Republic.

the dti believes the concerns expressed are fully addressed by this section, and no further amendment is recommended. 

	75
	125. Comparable and partial offers
	
	Section 125-“reacquired” to be changed to “re-acquired”


	Agrees

	78
	129. Company resolution to begin business rescue proceedings
	Tienie Cronje
	Seeks a new amendment in both section 129(4) and 129(7) provisions to insert “in the prescribed manner” to determine content of notices.
	the dti does not believe that this is necessary. However, if implementation proves that it is necessary to prescribe, it can be done under the general power of the Minister to make regulations. 

	No Clause
	130. Objection to company resolution
	Tienie Cronje
	Seeks an expansion of the right to apply to a court, to include a parallel right to approach the Companies Tribunal as an alternative, to set aside the Notice of Business Rescue.
	the dti does not agree. The tribunal has got limited powers on matters and this will be beyond the intended scope of this Tribunal. 



	80
	133. General moratorium on legal proceedings against company
	SARS, FSB, NT
Tienie Cronje


	Regulators’ rights to invoke enforcement action during Business rescue proceedings must not be affected

Guarantees

Enforcement of guarantees during business rescue proceedings should be subject to consent of business rescue practitioner or court. 
Prescription of claims against the company should be stayed during the proceedings.
	It is not the intention to exclude actions of regulators during business rescue process. A closer reading of section 133 (1) (a) paints the correct intention of the legislature. What is being emphasised is that all actions must be carried out with the cooperation of the business rescue practitioner. 

It is proposed that an exception be created that a regulatory agency may enforce action provided it has given notice to the business rescue practitioner. 

It is further recommended that a provision be inserted in the Bill to require the business rescue practitioner to notify a regulatory agency to which a company under rescue would fall of his/her appointment.
the dti does not agree with the recommendation. The Act has sufficient provisions to deal with this.
the dti shares the sentiments. However, the provisions of the Act are sufficient as timelines, irrespective of whether they emanate from the Act or by prescription, are covered in the Act. 


	81
	134. Protection of property interests
	Tienie Cronje
	Costs to be paid by the securities holder and the balance forwarded to him accordingly
	the dti does not agree. It is the company’s prerogative to initiate such disposal. 

	83
	136. Effect of business rescue on employees and contracts
	KPMG, PASA, Tienie Cronje, Edward Nathan, BASA, SAICA
	Section 136(1)(a)- Insert comma between words “proceedings” and “employees”


	Agrees

	No Clause
	141. Investigation of affairs of company
	Tienie Cronje
	Voidable transactions under business rescue should not be referred to management .
	the dti agrees. It is recommended that section 141 (2) (c) (i) be amended in order to reflect that the practitioner should have a discretion to refer matters to management but should not be compelled to do so even if it is not in the best interest of the company.



	86
	142. Directors of company to co-operate with and assist practitioner
	Tienie Cronje, FSB, SARS
	Seeks a new amendment to clarify that this section does not apply to books and records of the company in the hands of a regulatory authority.
	In order to provide clarity, the dti recommends that an exception to the section be included whereby documents under lawful possession are excluded. In this regard, such amendment should provide for the practitioners to be provided with copies of the documents or be allowed to inspect the documents without undermining the pending process.



	87
	143. Remuneration of practitioner
	Tienie Cronje
	Seeks a new amendment to remove the word “egregiously” from the provision, because, he says, it is unfamiliar.
	Agrees

	88
	144. Rights of employees
	Tienie Cronje
	Seeks a new amendment that would limit the effect of this section.

As it currently is in the Act, employees are treated as preferred creditors to the full extent of any wages, etc owed to them and not paid at the beginning of BR.

He proposes that this be limited so that they would be preferred creditors only to the extent that the Insolvency Act would have so recognized them.

Section 144(2)-Amend subsection 2 as proposed as proposed in 21/2010
	the dti does not agree. The effect of this proposal would not just reduce the status of the employees’ claim but would reduce the power of the employee’s collective voting rights at meetings of creditors, shifting the balance of ultimate decision making power away from “labour creditors”, and back towards “financial creditors”. No amendment is recommended.


	89
	151. Meeting to determine future of company
	
	Section 151(1) - Insert comma between “plan” and “within”


	Agrees

	91
	153. Failure to adopt business rescue plan
	Tienie Cronje
	Argues that the alternative procedures allowed are not clearly set out, and then explains what they mean, suggesting that they are.
He seeks an amendment to re-formulate the subsection in the interests of greater clarity.
	the dti does not agree.

	97
	164. Dissenting shareholders appraisal rights
	Webber Wentzel
	Questions why the newly amended subsection (8) requires notice of every appraisal rights demand to be delivered to the Panel, and calls for that to be limited to transactions in regulated companies in terms of chapter 5.

Suggests that consequential amendments are required to the time period, in light of the amendment to subsection (9), which now requires a special resolution to revoke.

Suggest that time periods in the section do not adequately provide for other regulatory approval stages to take effect.

Questions whether shareholders by agreement can contract out of the rights in s 164.
	the dti does not agree. The provision is not burdensome. The spirit of the Act is to extend the competency of TRP to private companies as well. The TRP can intervene where necessary.

	99
	166. Alternative dispute resolution
	Webber Wentzel
	Approves of the amendment, but says a consequential change is required at s. 169 (1)(b).

PWC questions what accreditation the ‘any other person’ must have.
	the dti disagrees. The change in s 166 allows individuals or companies to refer disputes to any person for assistance in ADR. There is a forum of choice allowed in this amendment.

	109
	203. Establishment and composition of Council
	SAIPA, ACCA
	The Bill is promising the nomination of persons from the body regulating the accounting professions but no such body exist. The ACCA recommends that this body be replaced by the Accounting Practices Board.
	the dti agree that the body proposed in paragraph (i) does not exist but equally the APB will cease to exist when the Act comes into operation. It is recommended that paragraph (i) be deleted entirely.

	113
	218. Civil actions
	Delloite, IOD, Webber, Wentzel, KPMG, SAICA
	Scrap the provisions in the Act as it is in conflict with other sections and causes uncertainty
	the dti does not agree that the provision must be scrapped. It is recommended that it be contextualised to reflect its relation to civil action and that it be harmonised with other sections in the Act.


	No Clause
	225. Short title and commencement
	Delloite, JSE
	Several presenters argued for an effective date to be moved further than the third quarter of 2010 or target date of 1 April 2011
	the dti is of the view that the legal framework for regulating companies is ready and the institution will be ready to implement as per set timeline. The Committee to note that implementation was delayed by 6 months at the behest of stakeholders. 


	117
	Schedule 4 – 

Legislation to be enforced by Commission
	
	Section 117(1)(g)- Insert comma after “is made”


	Agrees

	118
	Schedule 5 – 

Transitional

arrangements
	
	Issued par value shares in existing companies should not be subjected to a mandatory or compulsory conversion as conversion may create tax liability
	The essence of the provision is to do away with the dispensation that allows for par value shares. The reading of item 6(3) may create the impression that the conversion of par value shares is compulsory. 
 In practice companies will not be allowed to issue new par value shares going forward, and may convert par value shares to no par value shares. If existing rights are not changed, there may not be a tax implication.

It is recommended that the provision be amended to make it clear that the conversion is not compulsory.


	No Clause
	Section 92
	
	Amendment of section 92 to provide for the commencement of the 5 year rotation period of the Auditors.
	the dti proposes that the date from which the 5 year period is to be reckoned must be effective date of the Corporate Laws Amendment Act, which is the date on which the 5 year rotation period was introduced.
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