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SUMMARY OF WRITTEN SUBMISSIONS: Prevention and Combating of Trafficking of Persons BILL [B 7 - 2010]

Introduction

The Portfolio Committee on Justice and Constitutional Development invited stakeholders and interested persons to make written submissions on the Prevention and Combating of Trafficking of Persons Bill [B7 - 2010]. 
To date, 23 written submissions have been received.

· Table 1 provides a clause by clause summary of the submissions

· Table 2 reflects general recommendations
Table 1:

Submissions/Recommendations by clause
	Clause
	Name
	Submission / Recommendation
	DOJCD Response

	Short title


	Molo Songololo [TIP 7]
	Recommendation: The Bill should be called the ‘Prevention, Protection of Victims and Prosecution of Trafficking in Persons Bill’.
	The Department has no objection to changing the title of the Bill but suggests the following options:

(a)
The Prevention, Protection of Victims and 
Combating of Trafficking in Persons Bill; 

(b)
The Trafficking in Persons Bill

With regard to SWEAT’s suggestion, the Department is of the view that the words “Protection of Victims” in the proposed title above do include the treatment of such victims.

	Short title
	Film and Publication Board [TIP 20]
	Recommendation: The Bill should be called the Prevention and Combating of Trafficking of Persons and Protection of Victims Bill.
	

	Short title
	SWEAT [TIP 18]
	Recommendation: Include the word ‘treatment’ or the word ‘support’ in the title to read as follows: ‘Prevention, Treatment and Combating of Trafficking in Persons Bill’.
	

	Short title
	Olive Leaf Foundation [TIP15]
	Protection and assistance to victims of trafficking in persons is one of the main objectives of the Bill and it is neglected in the title. Recommendation: The Bill should be called the Prevention and Protection of Victims and Combating of Trafficking in Persons Bill.
	

	Long title
	Molo Songololo [TIP 7]
	Recommendation: The purpose (long title) of the Bill should also refer to the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography Supplementing the United Nations Convention on the Rights of the Child.
	It is not necessary to make reference to the full name of the Trafficking Protocol because it is defined in chapter 1 of the Bill.

The Department does not support the recommendation that reference to these international instruments be made in the long title because they also deal with other issues and not only the trafficking of persons. Stating in the long title that the Bill gives effect to these instruments means that the Bill must also address the other issues. It should further be noted that the Trafficking Protocol, read with the Convention against Transnational Organised Crime, is regarded by the UNODC as the instruments addressing the trafficking of persons in a holistic manner.
Paragraph 5 of the Preamble does refer to “other international instruments which place obligations on the Republic towards the combating and ultimately, the eradication of trafficking in persons”


	Long title
	Olive Leaf Foundation [TIP 15]
	Recommendation: The purpose (long title) of the Bill must include… ‘to give effect to the…. (include) … and the United Nations Convention against Transnational Organised Crime as well as the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography supplementing the United Nations Convention of the Rights of the Child.”
	

	Preamble
	Institute for Security Studies 

& Women’s Legal Centre [TIP1]
	There is insufficient evidence upon which to base the statement that there is an increase in human trafficking. There is insufficient evidence to suggest that there is reason to believe that women and children are disproportionally victims of trafficking or that organised crime groups are involved in all cases of trafficking. 
Recommendation:  Paragraph 2 of the Preamble should be reworded as follows: ‘CONCERNED by the phenomenon of trafficking in persons and the new opportunities this may provide to organised crime networks globally.”


	The Department suggests that the words “increase of” be removed.  However, the Department does not support the deletion of the words “especially women and children and the role played by organised criminal networks”, having regard to the fact that the United Nations has recognised that women and children are more vulnerable than men and are mostly the victims of trafficking.  Recognition has also been given to the role played by organised criminal networks in trafficking in persons.  The Department, however, does acknowledge that not all cases of trafficking in persons involve criminal networks.

	Preamble 
	Embrace Dignity [TIP 3]
	Recommendation: The first paragraph should read as follows:

“RECOGNISING the search for improved socioeconomic circumstances and the demand for trafficked persons for all forms of exploitation, especially for sexual exploitation, are contributing factors making persons vulnerable to becoming victims of trafficking’
	The Department has no objection to include the words “and the demand for trafficked persons for all forms of exploitation”, but does not support the inclusion of the words “especially for sexual exploitation”. The latter would place more emphasis on trafficking for sexual exploitation.

	Preamble
	Robyn Fudge [TIP 11]
	Recommendation: The first paragraph should be amended to reflect the totality of factors contributing to trafficking:

“RECOGNISING the search for improved socioeconomic circumstances and the demand for trafficked persons for all forms of exploitation, especially for sexual exploitation, are contributing factors making persons vulnerable to becoming victims of trafficking.”


	

	Preamble 
	Embrace Dignity [TIP 3]
	Recommendation: The right to equality should be mentioned in the fourth paragraph as follows: ‘….enshrines the right to human dignity, equality, the right to freedom…”
	The Department supports the recommendation that reference be made to the right to equality 

	Preamble
	Southern African Catholic Bishops Conference [TIP 9]
	Recommendation: Reference should be made to the right to equality. This will go some way to acknowledge and to deal with the inherent discrimination that women and children are faced with as the preferred victims of trafficking.


	

	Preamble
	Robyn Fudge [TIP 11]
	The right to equality is just as much an imperative behind any law to prevent and combat trafficking as human dignity and the right to freedom and security. It is noted, however, that it appears to have been omitted from the Preamble. Recommendation: The fourth paragraph should be amended as follows:

“….enshrines the right to human dignity, equality, the right to freedom…”
	

	Preamble 

	Embrace Dignity [TIP 3]


	Recommendation: Reference should also be made to CEDAW after the reference to the Palermo Protocol in paragraph 5.

	The Department does not support this recommendation. The paragraph already makes reference to other international instruments which place obligations on the Republic towards the combating and ultimately, the eradication of trafficking in persons.


	Chapter 1 Definitions and objects of Act - clauses 1 - 2
	

	Clause 1: Definitions - NEW

	Activists Networking Against the Exploitation of Children (ANEX) [TIP2]


	Recommendation: The following should be defined: ‘child trafficking’; ‘In-country trafficking’; ‘Cross border trafficking’; ‘Transportation’; ‘Recruitment’; ‘Gender’; ‘Sex’; ‘Quality assurance process’; ‘Performance management’; and ‘Monitoring and evaluation’.

	The Department has taken note of the recommendation and will consider appropriate definitions.

	Clause 1 Definitions – NEW trafficking in children

	Molo Songololo [TIP 7]
	The definition of trafficking in persons found in the Palermo Protocol includes a special provision for children that makes it unnecessary for a trafficked child to have been coerced or deceived. It is enough that a person under 18 has been recruited and moved away from his/her home to be identified as a victim of trafficking.

Recommendation: The definition of trafficking regarding children contained in the Palermo Protocol should be inserted: ‘… the trafficking of a child for the purpose of exploitation shall be considered ‘trafficking in persons’ even if this does not involve any of the means set in the definition set forth…’
Alternatively, separate definition of trafficking in children should be included.
	The Department does not support this recommendation as the concern expressed is addressed in clause 4(3)(a) which provides that it is no defence that a child who is a victim of trafficking or a person having control or authority over a child who is a victim of trafficking has consented to the intended exploitation, the action which was intended to constitute trafficking, or that the intended exploitation or action did not occur, even if none of the means referred to in the definition of trafficking have been used.


	Clause 1 Definitions – New trafficking in children
	World Hope South Africa [TIP 13]

	Recommendation: A specific definition of trafficking in children should be included under the definitions chapter.
	

	Clause 1 – Definitions - NEW
	Counter Trafficking Coalition [TIP 16]
	Recommendation: The following should be defined: 
· Transportation 

· Recruitment

· Gender

· Sex

· in-country trafficking

· Cross border trafficking 

· Quality Assurance

· Child trafficking  

· Performance Monitoring and Evaluation
· Repatriation
Recommendation: The definition of servitude be amended as follows: “means a condition in which the labour or services of a person(s) are provided or obtained through threats or perceived threats of harm to that person(s) or another person, or through any scheme, plan or pattern intended to cause the person(s) to believe that, if the person(s) does not perform the labour or services in question, that person(s) or another person would suffer physical or psychological harm”.
	The Department has taken note of the recommendation and will consider appropriate definitions.

Qualifying the word “harm” will exclude other forms of harm, such as financial or economical harm.

	Clause 1 Definitions – Abuse of vulnerability

	Embrace Dignity [TIP 3]
	The Palermo Protocol intended ‘abuse of (a position of) vulnerability’ so as to refer to the taking advantage of a situation of hardship. A refugee being one example of this, where a victim feels impelled to submit to the exploitation, as opposed to the more direct forms of abuse as described in (a) threat of harm or (b) threat or use of force, intimidation or other forms of coercion’. 

Recommendation: ‘abuse of vulnerability’ should be replaced with ‘abuse of a position of vulnerability" so as to bring it in line with the Protocol. 

Similarly, the definition of trafficking should be amended by replacing the wording in (iii) with the following: ‘the abuse of a position of vulnerability’.
	The Department agrees with the suggestion that the words ‘abuse of vulnerability’ be changed to ‘abuse of a position of vulnerability".

	Clause 1 Definitions – Abuse of vulnerability

	Robyn Fudge [TIP 11]
	Recommendation:  The words "abuse of vulnerability" should be replaced with the words "abuse of a position of vulnerability" so as to bring it in line with the Protocol. Likewise, the definition of trafficking should be amended by replacing the wording in (iii) with the following: ‘… the abuse of a position of vulnerability’.
	

	Clause 1 Definitions - Abuse of Vulnerability


	Embrace Dignity [TIP 3]
	Recommendation: that words ‘abuse that leads a person to believe that he or she has no reasonable alternative but to submit to the exploitation ... " should not be qualified by the words ‘physical or psychological’.
	The Department does not support the deletion of the words “physical or psychological” because victims of trafficking are often subjected to these kinds of abuse.  In cases where a victim of trafficking was not subjected to physical or psychological abuse, it is doubtful that he or she would have been in a position of vulnerability.  In such a case any of the other means, in particular, the means of deception, as outlined in the definition of trafficking, would apply. 

	Clause 1 Definitions - Abuse of Vulnerability


	Southern African Catholic Bishops Conference [TIP 9]
	By referring to physical and psychological abuse, the Bill narrows the conditions under which a victim’s vulnerable situation can be considered to be abused. Recommendation: the words ‘physical and psychological’ should be deleted.


	

	Clause 1 Definitions - Abuse of Vulnerability
	Robyn Fudge [TIP 11]
	.Recommendation: the words ‘physical and psychological’ should be deleted.
	

	Clause 1 Definitions - Abuse of Vulnerability
	World Hope South Africa [TIP 13]
	Recommendation: The definition should include certain abusive circumstances which are not easily recognized such as abuse of trust or abuse of moral authority. In addition, the term should include positions of vulnerability brought about by refugeeism, gender and ethnicity
	The Department will give further consideration to this recommendation. It is the Department’s preliminary view that the definition of trafficking already refers to “abuse of power”.

	Clause 1 Definitions - Abuse of Vulnerability


	Embrace Dignity [TIP 3]
	Recommendation: Paragraph (e) of the definition should also make reference to ‘being a woman’.


	The Department does not support this recommendation as the mere fact of being a woman does not make one vulnerable.

	Clause 1 definition – debt bondage 


	Commission for Gender Equality [TIP 21]
	Recommendation: The criterion by which a pledge is to be evaluated should also include any pledge which is contra bonis mores. This is necessary because objectively viewed the test for any pledge to be recognized as being debt bondage is limited to economic considerations. The inclusion of the requirement of contra bonis mores would extend greater protection to victims of trafficking.
	The Department needs to give further consideration to the recommendation. The Department’s preliminary view is that the inclusion of these words might be problematic because what is against good morals differs from person to person. The question that arises is who in this case will decide what is against good morals.  

	Clause 1 Definitions - Exploitation

	Institute for Security Studies 

& Women’s Legal Centre [TIP1]
	The definition too wide. When defining exploitation, the nature of the act, the benefit to another, the lack of consent, the object of the exploitive act, and the relationship of the abuser to the victim should be taken into account. 

Recommendation: Exploitation should be defined as follows::

“Exploitation” shall include but not be limited to

a)slavery or practices similar to slavery;

b) the exploitation of the prostitution of others;

c) other forms of sexual exploitation;

d) forced labour or services;

e) servitude or

f) the removal of organs
	The proposed definition is the exact definition of exploitation contained in the Trafficking Protocol.  It does not take cognisance of our domestic situation. For example, trafficking in SA does not only take place for the purpose of organ removal but also for the purpose of removing other body parts. 

	Clause 1 Definitions – Exploitation


	Molo Songololo [TIP 7]
	Recommendation: Paragraph (h) of the definition should be amended as follows:
‘h) the removal and selling of body parts and organs. 
Furthermore, the following paragraph should be added: ‘(j) illegal adoption’.
	The selling of body parts and organs is addressed in the definition of “removal of body parts” which includes the trade of organs and body parts. The word “trade” has a wider meaning in that it refers to both selling and buying of organs and body parts.
The Department does not support the recommendation that “illegal adoption” be included in the definition of exploitation. Reference to “illegal adoption” is made in the first part of the definition of trafficking. This will ensure the prosecution of those who illegally adopt children for the purpose of exploitation.

	Clause 1 Definitions – Exploitation


	Olive Leaf Foundation [TIP 15]
	Recommendation: Paragraph (h) of the definition should be amended as follows:
‘h) the removal and selling of body parts and organs. 
Furthermore, the following paragraph should be added: ‘(j) illegal adoption’.
	

	Clause 1 Definitions – Exploitation
	Film and Publication Board [TIP 20]
	Recommendation: Paragraph (h) of the definition should be amended as follows:
‘h) the removal and selling of body parts and organs. 
Furthermore, the following paragraph should be added: ‘(j) illegal adoption’.
	

	Clause 1 Definitions – exploitation


	Commission for Gender Equality [TIP 21]
	Recommendation: Include deprivation of access to support services and basic rights as a form of exploitation.  The CGE argues that by refusing victims to access support services and exercising their rights, traffickers are able to exploit such victims.
	Preventing victims from accessing support services and from exercising their rights are not exploitation but rather a method of keeping them in an exploitative situation. Consideration could perhaps be given to the creation of a specific offence to address the concern.

	Clause 1 Definitions – Forced Labour
	Molo Songololo [TIP 7]
	The definition in the Bill does not adequately address the complex nature of forced labour exploitation and, in particular, the ‘worst forms of child labour’. 

Recommendation: The IOM’s definition of ‘forced labour’ should be used. Furthermore, the definition of ‘the worst forms of child labour’ found in the International Convention on the Worst Forms of Child Labour should be included. It would cover:

· All forms of slavery or practices similar to slavery, such as the sale and trafficking of children, debt bondage and serfdom and forced and compulsory labour.

· The commercial sexual exploitation of children.

· The involvement of children in other illicit activities, such as drug trafficking.

· Employing anyone aged under 18 in work which is likely to harm their ‘health, safety and morals’
	The IOM’s definition to which the submission refers is the definition of forced labour contained in the Convention concerning Forced Labour of 1930. The Convention defines forced labour as “work or services which is exacted from any person under the menace of any penalty and for which the said person has not offered himself voluntary”.  The Department considers the definition of forced labour in the Bill to be more comprehensive.  The words “and for which the said person has not offered himself or herself voluntarily” could perhaps be added at the end of the definition in the Bill.

Regarding the inclusion of the “worst forms of child labour”, the definition of exploitation contained in the Bill already includes all forms of slavery or practices similar to slavery, debt bondage, forced labour, sexual exploitation and child labour as defined in the Children’s Act.  Furthermore, the definition of exploitation is open-ended and other forms of exploitation could be read into this definition.

	Clause 1 Definitions – Forced Labour
	Olive Leaf Foundation [TIP 15]
	Recommendation: The definition of ‘forced labour’ as defined by the IOM should be used; and in respect of children, include the definition of ‘the worst forms of child labour’ as defined in the International Convention on the Worst Forms of Child Labour.
	

	Clause 1 Definitions - ‘Forced Labour’ 
	Film and Publication Board [TIP 20]
	Recommendation: The definition of ‘forced labour’ as defined by the IOM should be used; and in respect of children, include the following definition of ‘the worst forms of child labour’ as defined in the International Convention on the Worst Forms of Child Labour, i.e.

· All forms of slavery or practices similar to slavery, such as the sale and trafficking of children, debt bondage and serfdom and forced and compulsory labour.

· The commercial sexual exploitation of children (e.g. child pornography).
· The involvement of children in other illicit activities, such as drug trafficking.

· Employing anyone under the age of 18 in work which is likely to harm their ‘health, safety and morals’.
	

	Clause 1 Definitions - Forced marriage
	Institute for Security Studies 

& Women’s Legal Centre [TIP1]
	The definition of “forced marriage” read with the definitions of “exploitation” and “trafficking” could criminalise ukuthwala as a form of trafficking. Recommendation: ‘forced marriage’ should be dealt with in separate legislation. If it is decided to retain ‘forced marriage’ in the Bill, the definition should be amended as follows:
“Forced marriage” means a marriage concluded against the will and without the valid consent of either or both of the parties to the marriage’
	The Department agrees with ISS’s proposed definition of forced marriage.

See further the Department’s view on the practice of ukuthwala under the General Recommendations in Table 2 below.


	Clause 1 Definitions - Sexual exploitation
	Institute for Security Studies 

& Women’s Legal Centre [TIP1]
	The definition of sexual exploitation, read with the definition of trafficking and the definition of exploitation, deems all forms of adult sex work to be trafficking.
Recommendation: The definition should read as follows:

“Sexual Exploitation” means the participation by a person in sex work, sexual servitude, or the production of pornographic materials as a result of being subjected to a threat, deception, coercion, abduction, force, abuse of authority, debt bondage or fraud. Even in the absence of any of these factors, where the person participating in sex work, sexual servitude or the production of pornographic materials is under the age of 18, sexual exploitation shall be deemed to exist."


	In order for prostitution to be a case of trafficking, it must fit within the definition of trafficking. Whether or not the act of prostitution is seen as exploitation, it does not make the provider of the sexual service a victim of trafficking, unless the other elements of the definition of trafficking are present. 



	Clause 1 Definitions  – Sexual exploitation

	Embrace Dignity [TIP 3]
	The definition is confusing and will be difficult to implement. It is not clear what elements the State would have to prove in order to secure a conviction. 

Recommendation: The definition should read as follows: ‘‘sexual exploitation” means the commission of any sexual offence in terms of the Criminal Law (Sexual Offences and Related Matters) Amendment Act or any offence of a sexual nature in any other law against a victim of trafficking, or the inducement of such a person through the means of trafficking into the production of pornographic material or the performance of any other act of a sexual nature’.
	The Department does not support the use of the word “inducement”. The definition makes it clear that the victim of trafficking must have been forced into participating in the production of pornographic material. It is further not necessary to state that the production of the pornographic material must have been “through the means of trafficking” because the definition of sexual exploitation must be read with the definitions of exploitation and trafficking

	Clause 1 Definitions  – Sexual exploitation


	Robyn Fudge [TIP 11]
	The definition is unclear and confusing and will pose significant problems of interpretation and implementation. It is suggested that the definition needs to be simplified and clarified. Recommendation: The definition should read as follows:
"sexual exploitation" means the commission of any sexual offence in terms of the Criminal Law (Sexual Offences and Related Matters) Amendment Act or any offence of a sexual nature in any other law against a victim of trafficking, or the inducement of such a person through the means of trafficking into the production of pornographic material or the performance of any other act of a sexual nature"
	

	Clause 1 Definitions - Trafficking
	Institute for Security Studies 

& Women’s Legal Centre [TIP1]
	The UN Protocol does not require states to include all the terms of the Protocol to define the crime. The proposed definition is very close to the definition of trafficking provided for in US law. The ‘means’ listed in the definition of trafficking in the Protocol should be used at the sentencing stage to determine the length of the prison term: Recommendation: The definition should read as follows:

“Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by any means, for forced labour or services, slavery or practices similar to slavery, servitude or the unlawful removal of organs.”
	With regard to the submissions of ISS and LHR, the Department does not support the inclusion of the words ‘by any means” in the definition of trafficking as the Trafficking Protocol makes it clear that one or more of the means listed in the definition must be present in order to regard an adult person as a victim of trafficking. See in this regard clause 4(3) of the Bill.

Regarding the recommendation that reference be made to other forms of exploitation other than sexual exploitation, the definition of trafficking should be read with the definition of exploitation. The definition of exploitation lists all the other purposes for which persons may be trafficked. 

The last part of the definition which reads as follows “sexual grooming or abuse of such person, including the commission of any sexual offence or any offence of a sexual nature in any other law against such person or performing any sexual act with such person” is in line with the definition of trafficking in section 70(2) of the new Sexual Offences Act. This is, however, already covered by the definition of sexual exploitation as set out in the Bill. The definition of trafficking and the definition of exploitation could possibly be combined so as to make it clear that persons may be trafficked for various other purposes besides for the purpose of sexual exploitation. Furthermore, that the last part of the definition should be deleted. The definition will then read as follows:

‘‘trafficking’’ includes the delivery, recruitment, procurement, capture, removal, transportation, transfer, harbouring, sale, exchange, lease, disposal or receiving of a person, or the adoption of a child facilitated or secured through legal or illegal means, within or across the borders of the Republic, of a person trafficked or an immediate family member of the person trafficked, by means of—

(a) a threat of harm;

(b) the threat or use of force, intimidation or other forms of coercion;

(c) the abuse of vulnerability;

(d) fraud;

(e) deception or false pretences;

(f) debt bondage;

(g) abduction;

(h) kidnapping;

(i) the abuse of power;

(j) the giving or receiving of payments or benefits to obtain the consent of a person having control or authority over another person; or

(k) the giving or receiving of payments, compensation, rewards, benefits or any other advantage, for the purpose of any form or manner of exploitation, including but not limited to all forms of slavery or practices similar to slavery; forced marriage; sexual exploitation; servitude; debt bondage; forced labour; child labour as defined in section 1 of the Children’s Act; the removal of body parts; and the impregnation of a female person against her will for the purpose of selling her child when the child is born;”.



	Clause 1 Definitions - Trafficking
	Lawyers for Human Rights (LHR) and Consortium for Refugees and Migrants in South Africa (CORMSA) [TIP 4]
	The definition of trafficking in the Bill is overly complicated. Recommendation: The definition should read as follows: “Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by any means, for forced labour or services, slavery or practices similar to slavery, servitude or the unlawful removal of organs’.
	

	Clause 1 Definitions - Trafficking
	Activists Networking Against the Exploitation of Children (ANEX) [TIP2]
	Recommendation: The definition of trafficking should be amended to include trafficking for purposes of labour, removal of body parts and adoption’. The current definition focuses on sexual exploitation.
	

	Clause 1 Definitions – Trafficking
	World AIDS Campaign [TIP 5]
	The definition is circular and confusing. Lines 55-59 of the page containing the definition of trafficking focus on the motivation for trafficking rather than defining the crime. Recommendation: Define sexual grooming and abuse. 
	

	Clause 1 Definition – Trafficking


	South African Human Rights Commission [TIP 23]
	The definition of ‘trafficking’ does not make for good drafting. It is not advisable to have definitions that cross reference each other within the definitions sections. This is confusing and makes the Bill difficult to access and understand. Currently there are three words or phrases within the trafficking definition that are further defined in the definitions clause. These words and clauses are: the ‘abuse of vulnerability’, ‘debt bondage’ and ‘exploitation’. The word ‘exploitation’ is defined with reference to another seven (7) words or phrases in the definitions clause (namely, ‘slavery’, ‘forced marriage’, ‘sexual exploitation’, ‘servitude’, ‘debt bondage’, ‘forced labour’ and the ‘removal of body parts’). 

Recommendation: Review the definitions to ensure clarity, consistency, and accessibility.
	

	Clause 1 Definitions – Trafficking 
	SWEAT [TIP 18]
	Recommendation: Provide for a simple definition  with examples which speak to a situation in which the person no longer has ownership over his or her body, is restricted in terms of movement (retreat into physical and mental spaces) and limitations of free will and choice occur, for example due to force, fraud or coercion.
	

	Clause 1 Definitions – ‘Trafficking’


	Embrace Dignity [TIP 3]
	Recommendation: Paragraph (vii) of the definition should read as follows: abduction. This includes the traditional practice of "ukuthwala" and other similar practices.
	See the Department’s view on the practice of ukuthwala under the General Recommendations in Table 2 below.


	Clause 1 Definitions – Trafficking

	Molo Songololo [TIP 7]
	The list setting out the means by which a person may be trafficked is limited. Recommendation:
Use the following wording to create an open list: ‘trafficking includes … by any means including …’.

Furthermore, include the following purposes for which persons may be trafficked: Illicit crime; selling of counterfeit goods; money laundering; and courier[ing] and selling drugs.
	Article 3(c) of the Trafficking in Persons Protocol makes it clear that only with regard to children shall the recruitment, transportation, harbouring or receipt of a child for the purpose of exploitation be considered trafficking in persons even if it does not involve any of the means set out in the definition of trafficking. For this reason clause 4(3)(a) was included in the Bill.

With regard to adults, one or more of the means set out in the definition of trafficking must be present in order for a case to be a case of trafficking in persons. For this reason clause 4(3)(b) was included in the Bill.

With regard to the recommendation of Molo Songololo, the Department supports the inclusion of the selling of counterfeit goods and the courier and selling of drugs as purposes for which persons could be trafficked.  The Department needs more clarity on the inclusion of illicit crime and money laundering as purposes for which persons can be trafficked.

 

	Clause 1 Definitions – Trafficking


	Olive Leaf Foundation [TIP 15]
	The Palermo Protocol states that it is not necessary for a child to have been coerced or deceived to be a trafficking case. Recommendation: The Palermo Protocol provisions regarding children should be included and should read as follows: ‘… the trafficking of a child for the purpose of exploitation shall be considered ‘trafficking in persons’ even if this does not involve any of the means set in the definition set forth…’ The definition should include the words:  ‘… by any means including … .

	

	Clause 1 Definitions  -Trafficking’
	Film and Publication Board [TIP 20]
	The Palermo Protocol states that it is not necessary for a child to have been coerced or deceived to be a trafficking case. Recommendation: The Palermo Protocol provisions regarding children should be included and should read as follows: ‘… the trafficking of a child for the purpose of exploitation shall be considered ‘trafficking in persons’ even if this does not involve any of the means set in the definition set forth…’ The definition should include the words:  ‘… by any means including … .

	

	Clause 1 Definitions – Trafficking


	International Association of Women Judges: South African Chapter [TIP 22]
	Recommendation: ‘trafficking’ should be replaced with ‘trafficking in persons’
	The Department prefers using the word “trafficking” as the word is not only used in the Bill with the words “in persons” but also with the words “victim of”.

	Clause 1 Definition – Trafficking


	South African Human Rights Commission [TIP 23]
	The definition of ‘trafficking’ is currently placed within the definitions clause in chapter 1 of the Bill. Recommendation: As ‘trafficking’ is the main subject of the Bill it makes for good drafting practice that it be placed in the main body of the Bill and not in the definitions clause.


	If a definition is applicable only to a specific chapter in an Act, it is advisable to include that definition in the beginning of that chapter.  Section 70 of the Sexual Offences Amendment Act is an example hereof.  With regard to the Prevention and Combating of Trafficking in Persons Bill, the definition of trafficking is relevant to the whole Bill and it is therefore advisable to include the definition at the beginning of the Bill.  It is also noted that the HRC does not indicate or suggest where in the main body of the Bill the definition should be placed.  It is also legislative drafting practice to place all the definitions in the definitions section.

	Clause 2 

	Activists Networking Against the Exploitation of Children (ANEX) [TIP2]
	Recommendation: Add the following new paragraph: ‘(h) the national policy framework should contain guidelines on the directive to provinces to develop a Provincial Intersectoral Committeee’.
	The Intersectoral Committee established in terms of the Child Justice Act has established Provincial Intersectoral Committees.  This was done on an administrative level. These provincial committees have been successfully implemented.  The Intersectoral Committee established in terms of the Bill could do the same.


	Clause 2

	Molo Songololo [TIP 7]

Olive Leaf Foundation [TIP15]
Film and Publication Board [TIP 20]


	Recommendation:  Add at the end of paragraph (a): Supplementing the UN Convention  Against Transnational Organised Crime, and include in this paragraph the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography supplementing the United Nations Convention on the Rights of the Child and the International Labour Organisation’s (ILO) Convention on the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour.’
	The Department is of the view that it is not necessary to make reference to the full name of the Trafficking Protocol as it is defined in chapter 1 of the Bill.

The Department does not support the recommendation that reference to the other international instruments be made because they also deal with other issues and not only the trafficking of persons. For example, CEDAW places an obligation on State Parties to eliminate discrimination against women in the political and public life of the country. Stating that one of the objects of the Act is to give effect to CEDAW will mean that the Bill must also address all these other issues. It should further be noted that the Trafficking Protocol, read with the Convention against Transnational Organised Crime, is regarded by the UNODC as the instruments addressing the trafficking of persons in a holistic manner.

Paragraph 5 of the Preamble does refer to “other international instruments which place obligations on the Republic towards the combating and ultimately, the eradication of trafficking in persons”


	Chapter 2 Prevention and Combating of Trafficking in Persons 
	

	Clause 3 

	Institute for Security Studies 

& Women’s Legal Centre [TIP1]
	In the absence of data on who is vulnerable or at risk of becoming a victim of trafficking, caution should be taken not to create fear unnecessarily, especially if the result of the fear is that women’s life chances are curtailed. 

Recommendation: Delete this clause or reword it as follows:

“3.(1) The Intersectoral Committee established by Section 40 must, and where appropriate, after consultation with relevant non-governmental organisations and through consideration of the evidence presented in cases of trafficking, establish public awareness programmes for the prevention and combating of trafficking in persons.”
	The Trafficking Protocol in article 9.1(a), 9.2 and 9.5 requires that awareness programmes be established. 

The Bill also provides for the establishment of an information management system. As information as required by the Bill is collected and analysed, evidence on trafficking in persons cases will become available.

	Clause 3 

	Molo Songololo [TIP 7]
	Recommendation: The heading should read as follows: ‘Public Awareness and Education’
	The Department supports the recommendation

	Clause 3

	Molo Songololo [TIP 7]
	The scope of the prevention strategies is very limited. Recommendation:

· All government departments, municipalities, service providers and operators must ensure regular compliance investigations, monitoring and reports.

· Regular inspections and evaluations of key measures, services and programmes to prevent and combat trafficking in persons.

· Disruptive actions and operations by law enforcement agencies.

· Data collection, research and analysis.

· Intersectoral cooperation and regular joint monitoring and evaluation.
	The National Policy Framework to be adopted in terms of clause 39 of the Bill will deal with all matters dealt with in the Bill to ensure the effective implementation of the Act. Cognisance will be taken of the suggested measures in the drafting of the NPF. 

	Clause 3(1)


	Molo Songololo [TIP 7]

Film and Publication Board [TIP 20]
	Recommendation the following insertion:

‘…establish public awareness and educational programmes or other measures for the prevention, protection and suppression of trafficking in persons designed to…’
	The Department has no objection to including the word “educational” but does not agree with the inclusion of the word “protection” as clause 3 deals with the prevention of trafficking.  The word “combating” is preferred to the word “suppression”.



	Clause 3(1)

	International Association of Women Judges: South African Chapter [TIP 22]
	Recommendation: The Intersectoral Committee should also have to consult with religious and community-based organisations.
	The Department suggests that clause 3(1) could possibly be amended as follows: “… The Intersectoral Committee … must, … after consultation with relevant non-governmental organisations and civil society organisations establish public awareness programmes …” Civil society organisations would include religious/faith-based and community-based organisations.

	Clause 3(1)

	Counter Trafficking Coalition [TIP 16]
	Recommendation: The Intersectoral Committee should liaise with relevant NGO’s and Faith Based Organisations in developing public awareness projects or should support existing programmes by NGO’s. The public awareness programme must be enacted within 12 months after the implementation of the Bill 
	

	Clause 3 (1) (a)
	World Hope South Africa [TIP 13]
	Recommendation: Awareness should also include informing the public on the multi-faceted nature of trafficking, who may be a potential trafficker (i.e. anyone and everyone), their human rights as enshrined in the Constitution, the push and pull factors and the subsequent consequences.
	Clause 3(1)(a) includes an open-ended list of issues relating to trafficking in persons. When designing public awareness programmes several other issues, including those suggested, could be included in the content of such programmes.

	Clause 3(1) 

	SWEAT [TIP 18]
	Recommendation: Should safe guard against misreporting, for example that 20 000 people were going to be trafficked for the world cup, and should clearly state that sex work and trafficking is not the same thing.
	

	Clause 3(1)(a)

	Film and Publication Board [TIP 20]
	Recommendation: Include the following:  ‘inform and educate members of the public, especially women and children and other vulnerable groups or those at risk of becoming victims of trafficking…’
	The Department supports the recommendation.

	Clause 3(1)(a)  - NEW (vi)

	Activists Networking Against the Exploitation of Children (ANEX) [TIP2]
	Recommendation: Add the following new subclause: ‘(vi) cultural practices that facilitate human trafficking’
	See the Department’s response on the issue of ukuthwala under General Recommendations in Table 2 below.  

	Clause 3 (1)(a) – 

	Film and Publication Board [TIP 20]
	Recommendation:  Amend 3(1)(a)(iv) as follows: ‘organisations, institutions or law enforcement agencies and victim support services that may be approached for assistance or information;’
	The Department is not opposed to including “victim support services” but is of the view that the organisations to which victims will be referred will in any event be those that provide victim support services.



	Clause 3(1)(a) – NEW (iv)


	Molo Songololo [TIP 7]
	Recommends the following is added: ‘…organisations, institutions or law enforcement agencies and victim support services that may be approached for assistance or information’.
	

	Clause 3(1)(b)
	World Hope South Africa [TIP 13
	Recommendation: Victims should be provided with information on correct and safe migratory processes.
	The Department supports this recommendation but suggests that it rather be included under clause 3(1)(a). 

	Clause 3(1)(c)
	Southern African Catholic Bishops Conference [TIP 9]
	Clause 3(1)(c) tasks the ISC with the establishing and implementing of public awareness campaigns, and other measures that will discourage the demand for and the supply of victims of trafficking that fosters the exploitation of those victims, but is vague on how the ISC will achieve this. Recommendation: The Bill should provide the ISC with greater guidance in this regard to ensure that public awareness campaigns are embarked on quickly and efficiently. 
	The Department has taken note of this concern and will revisit this clause.

	Clause 3(1) NEW(d)
	Film and Publication Board [TIP 20]
	Recommendation: Insert a new paragraph (d) which should read as follows:

inform and educate law enforcement, social welfare, health, education, labour, immigration, border control, home affairs, justice, prosecution, transport, trade, communication and municipal service providers, officials, practitioners, operators and workers in government and civil society on –
· the phenomenon, nature, methods and practices of trafficking in persons, especially women and children 

· the forms of abuse and exploitation to which victims of trafficking may be subjected 

· Law enforcement and prosecution agencies and victim support services available
· Measures to prevent, identify, report and manage trafficking in person cases.
	Clause 36(9) already provides for training of relevant government officials.  The Department suggests that clause 3 could possibly provide that public awareness programmes should also be aimed at persons referred to in clauses 12 and 13 in so far as they are not covered by clause 36.

	Clause 3(2)
	World Hope South Africa [TIP 13]
	Recommendation: Programmes and other measures referred to should also include appropriate measures aimed at reaching men and boys, both as prospective perpetrators and as victims.
	The Department is of the view that the insertion of the proposal will label males as prospective perpetrators. There are indications that more and more women are becoming traffickers. 

	Chapter 3 Offences Penalties and Extra-Territorial Jurisdiction  - clauses 4 - 11
	

	Chapter 3
	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]
	Recommendation: Provide for minimum sentences and fines.
	Clause 4 which creates the offence of trafficking in persons provides for minimum sentences. The Department has in principle no objection against the creation of minimum sentences, but wish to caution against the creation of minimum sentences in respect of the other offences under chapter 3.  Due to the wide range of role players that may be involved in the crime of trafficking it may not always be advisable to impose minimum sentences.   


	Chapter 3
	Legal Resources Centre [TIP 10]
	Recommendation: Provide for minimum sentences.
	

	Chapter 3
	Ilitha Labantu [TIP 12]
	Recommendation: Where a maximum sentence is prescribed, a minimum sentence should also be prescribed. 
	

	Chapter 3
	Ilitha Labantu [TIP 12]
	Recommendation: Provide for a register for offenders convicted under this Bill.
	With regard to the suggested register, the Bill amends the definition of sexual offence in the SOAA, which will mean that the details of a person who has been convicted of an offence under Chapter 3 of the Bill which was committed against a child or mentally disabled person, for sexual purposes, will be recorded in the National Register for Sex Offenders.  Similarly, a person convicted on charges involving the abuse of children, including trafficked children, will be recorded in the National Child Protection Register under the Children’s Act. It is the Department’s preliminary view that a separate register for persons convicted of trafficking in persons should not be established.

	Chapter 3 
	Film and Publication Board [TIP 20]
	The provision of life imprisonment or life imprisonment and a fine for a conviction for trafficking in persons is welcome; however, the provision for a 15 year sentence for persons convicted of an offence of involvement in trafficking is not understandable. Recommendation: Trafficking in persons usually involves a number of persons, whilst recognising that not all of them may play the same role, “the doctrine of common purpose” ought to be applied if their involvement is proven thus punishment ought to be the same as the main player. 
	The Department is not sure to which provision reference is made as the clause dealing with involvement in trafficking in clause 4(2) does not contain a 15 year sentence.

	Chapter 3
	Southern African Catholic Bishops Conference [TIP 9]
	Clauses 4-9 provide for penalties but will need to be strictly enforced to be a deterrent. Recommendation: Those whose role in the trafficking process is relatively insignificant should be eligible for a fine rather than imprisonment.
	The Department will consider this recommendation in light of other recommendations for minimum sentences.

	Chapter 3


	Molo Songololo (TIP 7]

Olive Leaf Foundation [TIP 15]
	Concerned about the leniency of the penalties for offences. 
Recommendation: The principle of a fine and or imprisonment must apply. A convicted person should be liable to both a fine and imprisonment.
	The Department will reconsider the penalties provided for in this chapter in light of the recommendations that the Bill should provide for minimum sentences.

An interpretation of the Adjustment of Fines Act, 1991, by the State Law Advisers is that it is sufficient to provide for a fine or imprisonment. The courts would be able to impose both a fine and imprisonment.  

 

	Chapter 3

clause 7A NEW
	International Association of Women Judges: South African Chapter [TIP 22]
	Recommendation: A new clause 7A should be inserted to make provision for protection / exemption of witnesses, similar to the provisions of section 204 of the Criminal Procedure Act, 51 of 77. This will give whistleblowers and ‘insiders’ the confidence to come forward with information and testify in court against, for example, syndicate bosses.
	It is unnecessary to include a similar provision to section 204 of the Criminal Procedure Act in the Bill.  The court in any event would be able to invoke the provisions of section 204 in a case of trafficking in persons or any of the other offences provided for in the Bill.

	Chapter 3

Clauses 8 & 9 
	Molo Songololo [TIP 7]
	Recommendation: The penalties for a conviction for conduct facilitating trafficking in persons and for carriers should be increased to imprisonment for a period not exceeding 10 years. Furthermore, the minimum sentence rule should apply. The following minimum fines and/or imprisonment are proposed:

· A person found guilty is liable on conviction to a minimum fine of R10 000 and/or one year imprisonment.

· An internet service provider found guilty should be liable on conviction to a minimum fine of R50 000 and/or one year imprisonment.

· A carrier found guilty should be liable on conviction to a minimum fine of R100 000 and/or one year imprisonment.
	The penalty in clause 8(1) is already 10 years.  The Department will consider increasing the penalty in clause 9.
The Department will give due consideration to the recommendations that the Bill should provide for minimum sentences. The Department wish to point out that the offence of trafficking in persons in clause 4 already provides for a minimum sentence.


	Chapter 3

clause 8 & 9
	Olive Leaf Foundation [TIP 15]
	Recommendation: The penalties for a conviction for conduct facilitating trafficking in persons and for carriers should be increased to imprisonment for a period not exceeding 15 years. Furthermore, the minimum sentence rule should apply in respect of the offence of trafficking in persons and a person should be liable on conviction to both a fine and or imprisonment. The following minimum fines and or imprisonment are proposed: 

· A person found guilty is liable on conviction to a minimum fine of R10 000 and or five years imprisonment.
· An internet service provider found guilty is liable on conviction to a minimum fine of R50 000 and or five years imprisonment.

· A carrier found guilty is liable on conviction to a minimum fine of R100 000 and or five years imprisonment
	

	Chapter 3

clause 8 
	Film and Publication Board [TIP 20]
	Supports the provision providing for the revocation of the license of an Internet Service Provider.
	

	Chapter 3

clause 8(1)
	Institute for Security Studies 

& Women’s Legal Centre [TIP1]
	Clause 8(1)(a):

· Unrealistic to expect ordinary private or commercial lessors to conduct investigations of this nature into potential lessees (outside scope of knowledge ordinary lessor could be expected to have). 

· Terms ‘facilitate’ and ‘promote’ are not defined.

· Could unlawfully infringe privacy rights of innocent lessees in order to prevent liability from prosecution.

· Level of Mens rea or intent required for this offence should be set out explicitly. 

· Does not protect persons who report suspected offences in good faith from civil liability.

· It also does not provide for the confidential reporting of offences, exposing those who report to retribution from traffickers.

Clause 8(1)(b): 

· The clause requires publishers, broadcasters and distributors to have knowledge of the manner in which the information will be used, and also for persons who do not usually have direct control of the content of information (such as printers and point of sale) to exercise control of the content.

· Mens rea needs to be explicit.

Recommendation: Clause 8 should be reworded as follows:

8(1) A person is guilty of an offence and is liable on conviction to a fine or imprisonment for a period not exceeding 10 years if the person :

a) leases or subleases any room, house, building or establishment in circumstances where that person on reasonable grounds suspects or should reasonably suspect that premises will be used for the purposes of committing any act of trafficking or related offence in terms of this Act; or

b) subsequent to leasing or subletting any room, house, building or establishment, on reasonable grounds suspects or should reasonably suspect that premises are being used for the purposes of committing any act of trafficking or related offence in terms of this Act and the person does not take steps to immediately report that suspicion to a police official for investigation.

8(2) A person referred to in subsection 1(b)—

a) must provide reasons for that suspicion to a police official;

b) who makes the report in good faith, is not liable to civil action on the basis of the report; and

c) is entitled to have his or her identity kept confidential if his or her safety is at risk as a result of the report, unless the interests of justice require otherwise.
	Clause 8 does not require that investigations must be conducted to determine whether a potential tenant is involved in trafficking in persons.  A landlord is required to have known or ought reasonably to have known at the moment he leases or subleases that the premises will be used for facilitating and promoting trafficking in persons.  He is not required to anticipate that the premises will be used for trafficking in the future.
The Department supports the suggestion that landlords who subsequent to leasing their premises become aware of the fact that the premises are being used for facilitating and promoting trafficking in persons, should also be held liable in terms of clause 8.
See clauses 12(3) and 13(3) with regard to the protection of persons who makes a report in good faith and their entitlement to have their identity kept confidential.
Clause 8(1)(b) does not require persons to monitor the content of material prior to advertising, publishing, printing, broadcasting or distributing such material.  The provision states that the person must know or ought reasonably to have known that information will be used for facilitating and promoting trafficking in persons.


	Chapter 3

clause 8(3) 
	International Association of Women Judges: South African Chapter [TIP 22]
	Recommendation: The penalty for Internet service providers should be increased (for example, by imposing a cumulative daily fine, as well as an increased term of imprisonment).
	See the Department’s view regarding minimum sentences. The question is how daily fines will be calculated and work in practice. 

	Chapter 3

NEW clause 8(3) 
	Institute for Security Studies 

& Women’s Legal Centre [TIP1]
	Recommendation: The Bill should set out the elements of the crime of incitement with specific reference to trafficking and trafficking related offences. Insert the following new subclause 8(3), instead of clause 8(1)(b). 

8(3) A person is guilty of an offence and is liable on conviction to a fine or imprisonment for a period not exceeding 10 years if the person a) advertises, publishes, prints, broadcasts, distributes or causes the advertisement, publication, printing, broadcast or distribution of information where the person on reasonable grounds suspects that the information is intended to incite, promote or instigate trafficking or trafficking related offences in terms of this Act;

b) Is approached or requested by any person to advertise, publish, print, broadcast or distribute information where the person on reasonable grounds suspects that the information is intended to incite, promote or instigate trafficking or trafficking related offence in terms of this Act and the person does not take steps to immediately report that suspicion to a police official for investigation.

8(4) A person referred to in subsection 3(b)—

a) must provide reasons for that suspicion to a police official;

b) must take all reasonable steps to preserve any evidence for purposes of investigation and prosecution by the relevant authorities;

c) who makes the report in good faith, is not liable to civil action on the basis of the report; and

d) is entitled to have his or her identity kept confidential if his or her safety is at risk as a result of the report, unless the interests of justice require otherwise 

If the sections be redrafted as above clause 8(2) would become superfluous as internet service providers would inevitably be covered.
	The Department will give due consideration to the recommendation. 

Clause 4(2) already provides for the offence of involvement in trafficking in persons and refers to the incitement of another person to commit an offence under Chapter 3 of the Bill.

	Chapter 3

clause 9 

	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]
	Despite the broad definition, clause 9 fails to address internal carriers  (air, road and water)
	Clause 9 is not applicable to carriers which transport persons within the Republic because a passport or visa is not required to move from one area to another within the Republic.  An internal carrier that is involved in the trafficking of persons could be charged under the other offences provided for in Chapter 3 of the Bill.

See further the Department’s response to the submissions that the Bill does not adequately address in-country trafficking under General Recommendations in Table 2 below.



	Chapter 3

clause 9(1)
	Counter Trafficking Coalition [TIP 16]
	Clause refers to cross border trafficking and does not refer to the movement of people within the country. If this is not rectified, the prosecution of carriers involved in in-country trafficking will not be possible.
	

	Chapter 3

clause 9 

	Lawyers for Human Rights (LHR) and Consortium for Refugees and Migrants in South Africa (CORMSA) [TIP 4]
	There are already carrier sanctions in place to deal with the situation of carriers who transport persons without valid documents (see sections 34 and 35 of the Immigration Act, 13 of 2002). It is not possible for carriers to be able to identify victims of trafficking. Their liability should be limited to transporting persons without valid and appropriate documents. Recommendation: Delete clause 9.
	Clause 9 does not require carriers to identify victims of trafficking, However, if a carrier brings into or remove victims from the Republic without that victim having a passport or valid visa, that carrier could be held liable.
The Department disagrees that the liability of carriers should be limited to transporting persons without valid travel documents. Victims of trafficking are a vulnerable group of persons and special legislative measures are needed to ensure their protection.

The penalty for contravening section 35(7) of the Immigration Act is an administrative fine not exceeding R10 000. However, the penalty for contravening clause 9 is R1 million or imprisonment. Clause 9 further provides that a carrier is liable to pay the expenses incurred with the care, accommodation, transportation and repatriation of the victim.

Unlike section 35(7) read with section 50(3) of the Immigration Act, clause 9 provides that the carrier should have knowledge that the victim does not have the required documentation. 



	Chapter 3

clause 9 
	International Association of Women Judges: South African Chapter [TIP 22]
	Clause is not compliant with the Adjustment of Fines Act 101of 91. Recommendation: The Bill should refer to the Adjustment of Fines Act pending the Minister’s increase of fines.
	The Department is aware of the fact that the clause is not compliant with the Adjustment of Fines Act.  The Department is of the view that special circumstances exist for not complying with the said Act.  Carriers may be juristic persons with vast financial resources to pay a fine of R1million.  

	Chapter 3

clause 9(1) 
	International Association of Women Judges: South African Chapter [TIP 22]
	Recommendation: The penalty provided for is too lenient and the period of imprisonment should be increased to at least 15 years.
	The Department will consider this recommendation, taking into account the recommendations regarding minimum sentences.

	Chapter 3

clause 9(2)
	International Association of Women Judges: South African Chapter [TIP 22]
	This subclause unnecessarily creates a defence for carriers and should be deleted.
	The Department is of the view that subclause (2) should be brought in line with section 71(6)(b) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 32 of 2007.  This section provides for certain defences.

	Chapter 3

Clause 11 
	Embrace Dignity [TIP 3]
	Recommendation: The following should be added as a factor to be considered in sentencing: ‘whether the victim was a woman’.
	The Department does not support the addition of this factor.  The mere fact of being a woman does not make one vulnerable.

	Chapter 3

clause 11
	Lawyers for Human Rights (LHR) and Consortium for Refugees and Migrants in South Africa (CORMSA) [TIP 4]
	Recommendation: The following should be added as a factor to be considered in sentencing: 

(i) Any submissions which the victim may want to make for the court to consider in arriving at the decision’
	The Department does not have an objection to add the recommended factor to clause 11.

	Chapter 3

clause 11
	Molo Songololo [TIP 7]
	Recommendation: The following should be added as a factors to be considered in sentencing:
· The nature of the relationship between the victims / complainants and person found guilty and is liable on conviction.

· Whether a person is disabled.

· The nature of abuse, injuries and whether the victim acquired any life threatening health conditions.
	The Department supports the inclusion of the nature of the relationship between the victim and the perpetrator and the nature of the injuries and whether the victim acquired a life threatening disease as aggravating factors.  The Department needs more clarity on the factor as to whether the person is disabled. 

	Chapter 3

clause 11
	Commission for Gender Equality [TIP 11]
	Recommendation: The following should be added as a factors to be considered in sentencing: 
· The relationship between victim and perpetrator 
· Whether a compensation order will be made.
· The arising of any life threatening infections as a result of being trafficked.

	The Department has no objection to the inclusion of the relationship between a victim and the perpetrator as a factor in clause 11.
The Department does not agree with the inclusion of whether a compensation order will be made.  The court will not in all instances make a compensation order, for example where the victim has not yet been exploited. The lack of a compensation order in these instances could therefore not be seen as an aggravating factor. 
The Department has no objection to the inclusion of a factor reading ”whether the victim of trafficking was infected with a life threatening disease”

	Chapter 3

clause 11 (b)
	World Hope South Africa [TIP 13]
	Recommendation: Apart from only looking at previous convictions related to the crime of trafficking in persons, other general crimes previously committed should be considered. 


	The Department suggests that this clause could possibly be amended as follows: “(b) previous convictions relating to the offence of trafficking in persons and other offences under this Act”.

	Chapter 3 

clause 11 (f) 
	World Hope South Africa [TIP 13]
	Recommendation: This subclause should be amended to read as follows: “whether the victim suffered abuse and the physical, cultural and psycho-social effects the abuse had on the victim”.
	The Department agrees with the suggestion to include “psycho-social” effects. The Department is unsure about the inclusion of “cultural” effects and is of the view that it could be covered under “psycho-social” effects.

	Chapter 4 Identification and protection of victims of trafficking
	

	clauses 12
Reporting and referral of child victim

 & 13 


	Molo Songololo [TIP 7]
	Recommendation: As it is not always easy to identify a victim of trafficking, and there are those who might not identify themselves as victims of trafficking, special provision should be made for a reasonable time for the reporting of a possible victim of trafficking. 
Furthermore, provision should be made for cases where victims are not able to be interviewed by the police and where there is a reasonable suspicion that others safety might be at risk, for that suspicion to be reported to the police for further investigation. 
	The professionals referred to in clauses 12(1) and 13(1) who on reasonable grounds suspects that a person is a victim of trafficking must immediately report that suspicion to a police official for investigation. The Department does not understand why provision should be made for a reasonable time to report such a suspicion. What a reasonable time is may differ from one person to another.

Regarding the last recommendation, the Department agrees that if there are reasonable grounds to suspect that there are other possible victims of trafficking, such suspicion must be reported to the police for further investigation



	clause 12 
	Southern African Catholic Bishops Conference [TIP 9]
	Does not take into account the involvement of local police in some instances. There is evidence of this where young women and girls are trafficked from rural to urban areas as domestic workers.
	If a police official or any other official for that matter is involved in the trafficking of persons, he or she should be regarded as a perpetrator and be dealt with accordingly. Police officials involved in the trafficking of persons could also be reported to the Independent Complaints Directorate.

	clause 12

	International Association of Women Judges: South African Chapter [TIP 22]
	The provisions are too prescriptive, especially as the level of trauma and the psychological or psychiatric condition of the victim may not be known. The 24 hour period stipulated in clause 12(4) (and also clause 13) could jeopardise the investigation and ultimate prosecution of the case. Recommendation: The words ‘as soon as reasonably possible’ are more conducive to achieving the objectives of the Bill. 
	The Department does not agree that the reference to 24 hours be replaced with “as soon as reasonably possible”. Doing so might delay the referral of victims of trafficking.  The referral of a victim within 24 hours will not jeopardise the investigation as subclause (4) provides that the referral is made pending the police investigation.  

	Clause 13 

Reporting and referral of adult victim
	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	Concerned that the Bill creates a closed list of person who may report suspected cases of trafficking in adults.

Clause 13(2) states that persons outside of this group have an option to report. This is in contrast to clause 12 which places a duty on all to report suspicions of child trafficking to the police. 
Recommendation: Mandatory reporting should apply to adult trafficking. The following should be inserted at 13(1)(b) ‘13(1)(b) Any person other than the persons referred to in subsection (a) who on reasonable grounds suspects that an adult person is a victim of trafficking, must report that suspicion to a police official for investigation.
	The Department has in principle no objection to a mandatory reporting provision for everyone. It should however be noted that an obligation to report should be accompanied by the necessary resources to investigate each report. Do we have the resources to investigate each report?

An obligation to report has been placed on professionals referred to in clauses 12 and 13 because, unlike a member of the public, they are in a better position to determine whether a person is a victim of trafficking. It is further recommended that these professionals be provided with the necessary training to enable them to identify victims of trafficking.
With regard to clause 12(2), an obligation to report child victims of trafficking is placed on the general public because of the vulnerability of children. This is also in line with section 54 of Act 32 of 2007 which places an obligation on everyone to report sexual offences against children.  

	clause 13

	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	Welcomes the recognition of privacy (albeit limited) of adult victims of trafficking. Recommendation: To ensure that the consent is informed, consent should be defined as follows: 

“Consent” for the purposes of Section 13 means consent given freely and voluntarily without any inducement and may only be given if the person giving it:

a) has been given a clear explanation and adequate description of i. the procedures to be followed when the report is filed; and ii. the precise nature of all medical and other personal information which will be disclosed to the authorities; and iii. the possible consequences and risks involved in filing a report;

b) has been given advice that the consent may be withdrawn any time before filing the report; and

c) has understood and signed the prescribed consent form.
	If the provisions regarding written consent in clause 13(1)(b) remain, the Department recommends that clause 13(1)(b) should be amended to refer to written informed consent. Informed consent could also be defined.  The procedure for obtaining informed consent should be dealt with in the regulations.

	Clause 13
	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	Bill does not provide for what should happen to an individual who is initially identified as a possible victim of trafficking and who may not be classified as such after consideration of the facts. The person may be a victim of abuse or exploitation but not of trafficking.  

Recommendation: that “any person who, through the process of investigation to determine whether he or she is a victim of trafficking, is found to be a victim of abuse and/or labour exploitation, but not a victim of trafficking, must be provided with assistance and support from the appropriate government departments”.
	The Department suggests that a person who is found not to be a victim of trafficking, be referred back to a police official for further investigation and referral to the relevant government institution or other organisation.

A possible amendment to clause 13(7) could be as follows:

“(7) If, after an assessment referred to in subsection (5)(b), it is found that —

(a)
the person concerned is a victim of trafficking—

(i)
a certificate, as prescribed, must be 
issued to him or her, certifying him or 
her to be a victim of trafficking; and
(ii)
he or she must be informed of the right 
to apply for a recovery and reflection 
period in terms of section 17, if he or 
she is a foreigner; or

(b)
the person concerned is not a victim of trafficking, the matter must be referred to the police official referred to in subsection (4) for further investigation and referral to the relevant government institution or other organisation.”.


	clause 13(1)(a) and (b) 

	Legal Resources Centre [TIP 10]
	Recommendation: Clause 13(1)(a) and (b) should be deleted and replaced with the wording as reflected in clause 12(1)
; protecting care providers from any law or policy that prohibits the disclosure of information. It will also allow care providers to report freely any reasonable suspicion of trafficking to the police. The word ‘child’ would need to be replaced with that of adult person.
	The persons referred to in clause 13(1)(b) have to obtain the written consent of an adult victim of trafficking because of the fact that they have a confidential relationship with the victim and in most instances have to adhere to a specific code of conduct.  Legal or disciplinary action could be taken against them should they divulge any information relating to such a victim without his or her consent.
With reference to clause 13(1)(b), an immigration officer, labour inspector or police official does not need the written consent of a victim to report a case of trafficking as no confidential relationship exist between that official and the victim.
A precedent for the prerequisite of written consent already exists in our law. Section 4 of the Domestic Violence Act, 1998 (Act No. 116 of 1998) provides that an application for a protection order may be brought on behalf of a complainant by any person, including a health service provider, a police official, a social worker or teacher provided that the written consent of the complainant was obtained.  This provision is more restrictive in that it also requires that the latter persons must have a material interest in the wellbeing of the complainant.
Having regard to the submissions made, the Department recommends the following options:
Option 1: If the requirement to obtain the written consent of a victim is done away with, the Bill should provide that the persons referred to in clause 13(1)(b) must report a case of trafficking notwithstanding any law, policy or code of conduct prohibiting the disclosure of personal information. It should however be kept in mind that –

(a) adult victims of trafficking might be hesitant to seek professional help if they know that they will be reported to the police without their consent.
(b) adult victims of trafficking who do not want their cases to be reported might refuse to cooperate with law enforcement and prosecuting authorities.
(c) adults who are not victims of trafficking might be reported due to fear of prosecution for failure to report

Option 2: It has been argued that victims of trafficking might refuse to give their written consent as they might be traumatised or accompanied by the traffickers. Clause 13(1)(b) could provide for further exceptions to the prerequisite of written consent. This clause could for example state that written consent will not be required if a person referred to in clause 13(1)(b) on reasonable grounds suspects that the victim of trafficking refuses to give his or her written consent because of fear for the traffickers. The Bill could further provide for measures to be taken in cases where victims are accompanied by the traffickers or where victims are illiterate or not able to speak any of our official languages.

With reference to the Human Rights Commission’s concern that the requirement of written consent  may be used as a defence to not report cases of trafficking, the Department would like to point out that clause 13(9) provides for an offence –

(a) if the written consent of a victim is not requested whilst there is reasonable grounds to suspect that the person is a victim of trafficking; and

(b) if a the suspicion is not reported after the written consent was obtained.


	clause 13(1)(b)
	Counter Trafficking Coalition [TIP 16]
	Recommendation: Delete the words “if the victim has given his or her written consent in the prescribed manner”.
	

	clause 13(1)(b)

	Activists Networking Against the Exploitation of Children (ANEX) [TIP2]
	Anex’s experience and research indicate that victims are often too afraid of traffickers or are not aware that they have been trafficked. If reporting of a case depends on the victim’s consent, then very few officials will report cases ito clause 13(9)(a). Recommendation: Delete 13(1)(b).
	

	clause 13(1)(b)
	Embrace Dignity [TIP3]
	It is unclear why social services and medical service providers are unable to report a suspected trafficking matter to a police official unless written permission has been obtained from the victim. There may be many reasons for not being able to obtain a written statement from a victim. The victim might be unable to speak any of the official languages or be illiterate; he or she might be accompanied by his or her controllers or traffickers and not be able to say or sign anything; he or she may be too intimidated, afraid, to untrusting. These provisions will place obstacles in the way of those able to assist. Victims of trafficking suffer immense harm. Due to the involvement of organised criminal networks and the inability of victims to come forward, incidents of trafficking are very difficult to detect and prosecute. Recommendation: Any concerns about the disclosure of personal information by service providers should be overridden by the public interest to combat and prevent trafficking. The distinction between service providers in 13(1)(a) and (b) should fall away and the same obligation to report without obtaining written consent should be placed on all service providers mentioned in 13(1)(a).
	

	clause 13 (1)(b)


	Molo Songololo [TIP 7]
	Recommendation: Delete ‘may’ and replace it with ‘… must ’; and delete ‘…if the victim has given his or her written consent in the prescribed manner, except where the person is..’, as well as clause 13(1)(b)(i) and clause 13(1)(b)(ii). Furthermore, clause 13(9)(a) should be deleted.
	

	clause 13 (1)(b)
	Southern African Catholic Bishops Conference [TIP 9]
	Why are immigration officers and labour inspectors exempt from obtaining consent? This will reduce reports of trafficking.
	

	clause 13(1)(b)
	Robyn Fudge [TIP 11]
	It is not clear why social service and medical service providers should be barred from reporting suspected trafficking matters to a police official unless written permission has been obtained from the victim - apart from the exceptional circumstances contained in (i) and (ii). There are many circumstances where obtaining a written statement from a victim might not be possible. 

Recommendation: The distinction between service providers in 13(1)(a) and (b) should fall away and the same duty to report suspected incidents of trafficking without the obligation of first obtaining written consent should be placed on all service providers mentioned in 13(1)(a).
	

	clause 13 (1)(b)
	Ilitha Labantu [TIP 12]
	Many victims of trafficking due to language, fear, intimidation, limitation of free will, are emotionally or physically traumatised or for safety reasons might not be in a position to give written consent to report their case to the police. Recommendation: Replace the word ‘may’ with ‘must’ and delete ‘…if the victim has given his or her written consent in the prescribed manner, except where the person is …‘
	

	clause 13(1)(b); 
	Olive Leaf Foundation [TIP 15
	Many victims of trafficking may not be in a position to give, or refuse to give written consent to report their case to the police due to language, fear, intimidation, limitation of free will, being watched, mistrusting officials, for safety reasons or due to emotional or physical trauma.

Recommendation: Replace the word ‘may’ with the word ‘must’ and delete ‘…if the victim has given his or her written consent in the prescribed manner, except where the person is –‘. Delete clauses 13 (1)(b)(i)-(ii) and 13(9)(a).
	

	clause 13)1)(b)

	International Association of Women Judges: South African Chapter [TIP 22]
	Clause 13(1)(b) places the onus on a victim to give consent. This may be too burdensome, especially if the victim is being coerced and is in a state of fear. Recommendation: The consent of the victim should be dispensed with entirely.
	

	clause 13(1)(b)
	South African Human Rights Commission [TIP 23]
	Victims may be reluctant to provide consent due to fear of intimidation by traffickers. These victims are the most vulnerable and require protection. The current requirement of written consent may also be used as a defence to not report on the suspicion of trafficking and thereby not ensuring the safety of the potential victim. 

Recommendation: Clause 13 (1)(b) should be deleted. The Commission recognises that in many cases, reporting by a victim can exacerbate their risk. The implementation of mandatory reporting, regardless of having obtained consent, should include training for professionals and officials who are most likely to deal with victims of trafficking. This training should seek to ensure that all necessary steps are taken to guarantee the safety of the victims.
	

	clause 13(5)
	SWEAT [TIP 18]
	Recommendation: The time period to assess whether a person is a victim of trafficking should be removed as (1) the person may be in a state of shock or mental vulnerability with the result that investigation may be experienced as traumatic and (2) it takes time for somebody to begin to feel safe to narrate what has occurred to them. In many situations people have erased memory and talking about what occurred is deeply traumatic.
	The clause provides that an adult person must, without delay, be assessed to determine whether he or she is a victim of trafficking. It should be kept in mind that it is in the best interest of the person to determine as soon as possible whether he or she is a victim of trafficking. Once it is found that a person is a victim of trafficking, a plan to address his or her specific needs must be drawn up in order to ensure that issues such as those mentioned by SWEAT are addressed.

	clause 13(7)

	Southern African Catholic Bishops Conference [TIP 9]


	Concerned that the certification of a victim can be seen as ‘branding’. Recommendation: Consider how best to ensure that a victim has access to services without this form of branding.

	The requirement that the victim of trafficking must be issued with a certificate is not to label such a victim but to ensure that he or she has access to the necessary services. It is not always easy to establish the status of victims of trafficking and as a result victims may experience difficulties in accessing services that are available for them. It is therefore important to issue victims with some sort of proof that they have been assessed and found to be victims of trafficking. A service provider would therefore not be able to deny victims of trafficking access to any services, specifically designed for such victims.
While the Trafficking in Persons Protocol makes some provision for the assistance and support of victims, there is no specific requirement or process established whereby the status of victims as such can be established.
Providing victims of trafficking with a certificate will also ensure that someone who is not a victim of trafficking will not be able to claim to be a victim of trafficking in that all victims of trafficking will have to go through an assessment process to determine whether they are indeed victims of trafficking.
Providing victims of trafficking with a certificate will ensure that resources allocated for services to such victims are used for victims of trafficking and not used for those who falsely claim to be victims of trafficking.  

If the use of the term “certificate” is unacceptable, the Department suggests that it be replaced with either a formal letter or a formal recognition as a victim of trafficking.

	
	
	
	

	clause 13(7)(a)
	Olive Leaf Foundation [TIP 15]
	Recommendation: Change the word ‘certificate’ as it lends itself to something that is achieved and something that is positive; which is not what trafficking in persons is. The person should be certified and handed a “certification” not a certificate.
	The Department will consider this as a possible alternative to the proposed letter referred to above.

	clause 13(7)

	Lawyers for Human Rights (LHR) and Consortium for Refugees and Migrants in South Africa (CORMSA) [TIP 4]
	It is unclear who the issuing authority of such certificate will be. Recommendation: The matter of the issuing department should be clarified, as well as the rights that the certificate would entitle the bearer to. The following issues should be clarified with regard to the certificate: 

· Will this certificate provide immigration status, or will the holder also need to apply for an additional status in order to remain in the country. 

· Will the certificate have the effect of preventing the arrest of the holder as an illegal immigrant? Arbitrary and unlawful arrest of the victim is likely if she or he is not in possession of the appropriate documents detailing her immigration status in the country. This will result in re-traumatisation and will complicate any process aimed at rehabilitation. 

· Will the certificate allow the victim to access medical treatment? We recommend that the certificate is the means by which state hospitals will be able to provide medical treatment to victims of trafficking [on the same basis as South African citizens]. 
	It is envisaged that the accredited organisation or the provincial department of social development which has assessed the victim must provide the victim with the certificate as prescribed by the Minister of Social Development. This should be clearly stipulated in the Bill. 
Clause 43(1)(a) incorrectly provides that the Minister of Home Affairs must make regulations regarding the certificate to be issued. The Department proposes that clause 43(1)(a) be moved to clause 43(2) as it is the Minister of Social Development who should make regulations regarding the certificate to be issued. 
The Department recommends that the certificate should clearly set out the rights of victims of trafficking and the services to which they will be entitled as provided for in the Bill. Several clauses in the Bill afford a victim who has been issued with a certificate certain rights.  Clause 15 provides foreign victims with access to public health care services. Clause 16 prohibits the criminal prosecution of a victim of trafficking.  If the prosecutor suspects that the accused is a victim of trafficking, the case must be postponed for an assessment as to whether the accused is indeed a victim of trafficking.  If found to be a victim of trafficking, the case must be withdrawn or the victim must be discharged if he of she has already pleaded.  Clause 17(1) provides a foreigner victim with a non-renewable recovery and reflection period of 90 days.  Clause 23 affords victims the right of access to programmes offered by accredited organisations.  



	Clause 13(7)
	Olive Leaf Foundation [TIP 15]
	Recommendation: The Department of Social Development and a ‘designated organisation’ be mandated to issue the ‘certificate’ 
	

	Clause  13(7)
	Ilitha Labantu [TIP 12]
	Clause 13(7)(a) does not indicate who is responsible for the issuing of  the certificate. Recommendation: The Bill should specify the Department that will be responsible for the issuing of the certificates.  
	

	Clause 13(7)
	Molo Songololo [TIP 7]
	Recommendation: A ‘designated organisation’ should be mandated to issue the ‘certificate’.

	

	Clause 13(7)(a)


	Molo Songololo [TIP 7]
	Recommendation: Possible victims of trafficking should have the right to appeal a decision not to issue a ‘certificate’.
	 The Department supports the recommendation of an appeal mechanism and suggests that the provincial head of the department of social development be the appeal authority.

The Department supports the view that written reasons should be given in the event where an accredited organisation does not issue a certificate.

	Clause 13(7)(a)
	Ilitha Labantu [TIP 12]
	Recommendation: There should be an appeal process available to the victim in the event that the designated Department refuses to issue the certificate. 

Also, the designated Department should give written reasons why it refused to issue the certificate. 
	

	Clause 13(7)(a)
	Olive Leaf Foundation [TIP 15]
	Recommendation: A possible victim of trafficking should have the right to appeal against a decision not to issue a ‘certificate’.
	

	Clause 13(7)(b)
	Lawyers for Human Rights (LHR) and Consortium for Refugees and Migrants in South Africa (CORMSA) [TIP 4]
	Who bears the onus of informing the victims that they have the right to apply for this recovery and reflection period?
	Clause 13(7) should clearly state that an accredited organisation must inform the victim of the right to apply for a recovery and reflection period.

	Clause 14 
Child victim found in Republic
	Lawyers for Human Rights (LHR) and Consortium for Refugees and Migrants in South Africa (CORMSA) [TIP 4]
	The Bill makes provision for the child to either be assisted to apply for asylum or to be permitted to remain in the country for the duration of the children’s court order. Why limit the scope of means by which a child would be able to regularise their immigration status in the country? Also, there are no provisions on how to treat the child should they reach majority during or after this process, if they have not been processed through the asylum system. This is an omission in the Bill and would place child victims of trafficking in a vulnerable and difficult position, if they are not able to return to their country of origin. 

Recommendation: The clause should be replaced with the following: 

1) A child who is a victim of trafficking— 

(a) must be referred to a designated social worker for investigation in terms of section 155(2) of the Children’s Act; and 

(b) may, pending such investigation, be placed in temporary safe care in terms of section 151 of the Children’s Act. 

(2) If, after an investigation as provided for in subsection (1), an illegal foreign child is brought before the children’s court, the court may order that the child be assisted in regularising his or her immigration status. The child may be assisted to apply for a permit enabling him/her to remain in the country in terms of any available legislative means. If the child wishes to apply for asylum in terms of the Refugees Act, 1998 (Act No. 130 of 1998) they must be assisted to do so. 

(3)A finding in terms of section 156 of the Children’s Act that an illegal foreign child who is a victim of trafficking is a child in need of care and protection serves as authorisation for allowing the child to remain in the Republic for the duration of the children’s court order. 

(4) A child who reaches the age of majority during this process must be assisted to regularise their immigration status and be assisted with naturalisation in terms of the relevant legislation where appropriate.
	Section 176 of the Children’s Act deals with cases where children reach the age of 18 whilst in alternative care. This section provides that a person placed in alternative care as a child is entitled, after having reached the age of 18 years, to remain in that care until the end of the year in which that person reaches the age of 18 years. This means that if a child becomes 18 years of age in January, he or she can remain in alternative care until the end of that year.
Section 176 further provides that the provincial head of social development may on application by a person placed in alternative care as a child, allow that person to remain in that care until the end of the year in which that person reaches the age of 21 years if --


(a)
the current alternative care-giver is willing 


and able to care for that person; and
(b)
the continued stay in that care is necessary 


to enable that person to complete his or her 


education and training

Section 191(3)(e) further provides that a child and youth care centre may in addition to its residential care programmes , offer a programme to assist a person with the transition when leaving a child and youth care centre after reaching the age of 18.
The above provisions are applicable to child victims of trafficking who reach the age of 18 years whilst in alternative care.
Child victims of trafficking who reach the age of 18 years whilst in alternative care could also be treated as adult victims of trafficking in terms of the proposed trafficking legislation. The Bill should provide that such persons, upon reaching the age of 18, should automatically be issued with a certificate certifying them to be victims of trafficking 
The Department is of the view that the Bill should enable child victims of trafficking to apply for temporary residence where a children’s court order which has found him or her to be in need of care and protection, comes to an end on the date that he or she reaches the age of 18 years as contemplated in section 159(3) of the Children’s Act or on any other earlier date provided for in such order. The addition of the following new subsection 14(4) is suggested:

“An illegal foreign child referred to in subsection (3) must be assisted in applying for temporary residence referred to in section 18(1) at least six months before the children’s court order made in respect of him or her comes to an end.”

The addition of the following subsection to clause 18(1) is recommended:
 “(c)
in respect of whom a children’s court order has come to an end, if the Director-General: Home Affairs, after considering all the relevant factors and within a reasonable time, concludes that he or she may be harmed, killed or trafficked again if returned to his or country of origin or the country from where he or she has been trafficked.”


	Clause 14
	Legal Resources Centre [TIP 10]
	The Bill does not address the situation or status of a minor (foreign) children who reach majority while in the process of an investigation or children’s court enquiry. Unclear if child can remain in the country indefinitely.
	

	Clause 14(2)

	Molo Songololo [TIP 7]
	Recommendation: The approach of the Children’s Act should be replicated so that children who are ‘illegally’ in the Republic are viewed as children in need of care and protection.
Recommendation: Replace the word ‘illegal’ with the phrase ‘a foreign child in need of care and protection’. Furthermore, reasonable measures must be taken to protect those who report cases of trafficking to the police and where there is a reasonable suspicion that their safety is at risk.
	A child victim of trafficking who is illegally in the country will be dealt with as a child in need of care and protection as contemplated in the Children’s Act

Clause 14 incorporates section 289 of the Children’s Act into the Bill. Hence the reference to an illegal foreign child.  The Department will consider the recommendation that the word “illegal” be deleted and replaced as suggested.

The Department will consider additional measures for the protection of those who report trafficking cases.

	Clause 14(2)


	Legal Resources Centre [TIP 10]
	Supports the provision but caution against the assumption that this will automatically entitle a trafficked child to refugee status. Would need to show other grounds present. In other countries accepted that trafficking and/or a combination of human rights violations related to trafficking amounts to persecution. Unclear whether this applies in SA. Recommendation: Section 3 of the Refugees Act should be amended to include trafficking as a ground for claiming refugee status. 

The Bill allows a minor child to apply for refugee status but there is no similar provision for adults. Recommendation: Similar provisions for adults should be included. The Refugee Act would need to be amended accordingly (trafficking would become another ground for applying for refugee status.
	The Department agrees with the submission and suggests a possible amendment of section 3 of the Refugees Act along the following lines: “A person qualifies for refugee status for the purposes of this Act if that person is a child who is found to be a victim of trafficking after an investigation in terms of section 110(5)(c) of the Children’s Act, or an adult person who has been certified to be a victim of trafficking in terms of section 13(7)(a) of the Prevention and Combating of Trafficking in Persons Act”.

	Clause 15 Provision of health care services


	Lawyers for Human Rights (LHR) and Consortium for Refugees and Migrants in South Africa (CORMSA) [TIP 4]
	Recommendation: Add the following: 

‘A foreigner who is in possession of a certificate [issued by list the authority] would ensure that they receive medical treatment and care on the same basis as South African citizens.’

It is unclear how a foreign person will be able to access health care on the same basis as SA citizens? The current documents which will be issued do not give any special rights with regard to access to medical care.
	The Department recommends that the certificate should clearly set out the rights of victims of trafficking and the services, including access to health care, to which they will be entitled as provided for in the Bill.

	Clause 15


	Molo Songololo [TIP 7]
	As victims of trafficking often experience multiple traumas, they may need of a combination of health care services. Recommendation: Clause 15 should be replaced with the following:

‘All victims of trafficking are entitled to the same public health care services as those to which the citizen of the Republic have access including - 

· Psycho-social support services

· Emergency medical care, treatment and operations

· Alcohol and drug rehabilitation

· HIV/AIDS counselling, testing, treatment and care

· Reproductive health care and treatment

· Immunisation and inoculation’
	The Department is of the view that the reference to a foreigner who is a victim of trafficking should be retained as this makes it clear that a foreign victim of trafficking should not be denied access to public health care services.
The Department further concedes that a victim of trafficking often presents specific health problems and that specific health care services should be available to them. The Department will give due consideration to the recommendations made, but would like to point out that some of these are already addressed in the Bill and other legislation.
With regard to psycho-social support services, clause 22(1)(a) of the Bill states that an accredited organisation must provide counselling to adult victims of trafficking. With regard to children, section 191(2)(g)(ii) of the Children’s Act provides that a child and youth care centre must offer a therapeutic programme which may include a programme designed for the reception in temporary safe care of children for purposes of providing counselling and other treatment to them.  Section 191(2)(f) of the Children’s Act further provides that the child and youth care centre must offer therapeutic programmes which must include programmes for the reception, safe care of trafficked or commercially sexually exploited children.
It is not clear why emergency medical care, treatment and operations should be prioritised for victims of trafficking. If a case of medical emergency presents itself, it will be dealt with the necessary urgency.
Clause 22(b) provides for rehabilitation services (which will include alcohol and drug rehabilitation services) to adult victims of trafficking.

With regard to the recommendation for HIV/Aids counselling, testing, and treatment, a victim of trafficking who has been subjected to sexual exploitation will be able to receive treatment(post exposure prophylaxis)(PEP) in terms of section 28 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.  However, section 28(2) of the SOAA provides that only a victim who lays a charge with the South African Police Service in respect of an alleged sexual offence or who reports an incident in respect of an alleged sexual offence at a designated health establishment, within 72 hours after the incident took place, will receive PEP.  Given the fact that not all victims of trafficking will lay a charge or report the incident as required, the Department is of the view that consideration be given to special exception for victims of trafficking should be made in section 28(2) of the SOAA.
The Department is of the view that reproductive health care, treatment, immunisation and inoculation is provided by the public health care system. In terms of the Bill, all victims of trafficking are entitled to access public health care services. 

	Clause 15
	Olive Leaf Foundation [TIP 15]
	Victims of trafficking often experience multiple traumas and might be in need of a combination of health care services. The provision of health care services must be made available to all victims of trafficking. 

Recommendation: Replace clause 15 with the following:

All victims of trafficking are entitled to the same public health care including

· The services to which citizens of the Republic have access; 

· Psycho-social support services

· Mental health services

· Emergency medical care, treatment and operations

· Alcohol and drug rehabilitation

· HIV/AIDS counselling, testing, treatment and care

· Reproductive health care and treatment (PMTCT)

· Immunisation
	

	Clause 16(1)
Criminal prosecution against victim of trafficking prohibited
	Legal Resources Centre [TIP 10]
	Recommendation: The clause should be amended as follows: ‘No criminal prosecution may be instituted against a child who is found to be a victim of trafficking after an investigation ito section 110(5)(c) of the Children’s Act, or against an adult person while the investigation and assessment for the issuing of a certificate is pending in terms of section 13(7)(a) for …’
	The Department supports the recommendation and suggests that clause 16 could possibly be amended as follows: 

“(1)
No criminal prosecution may be instituted against –

(a)
a child who is on reasonable grounds considered to be a victim of trafficking, pending an investigation in terms of section 110(5)(c) of the Children’s Act;

(b)
a child who is found to be a victim of trafficking after an investigation in terms of section 110(5)(c) of the Children’s Act;

(c)
an adult person who is on reasonable grounds considered to be a victim of trafficking, pending a decision in terms of section 13(5)(b) on whether he or she is a victim of trafficking; or

(d)
an adult person who has been certified to be a victim of trafficking in terms of section 13(7)(a), for-
(i)…;

(ii)…;

(iii)…;

(iv)…,

as a direct result of his or her situation as a victim of trafficking.”.

	Chapter 5 Status of foreign victims of trafficking – clauses 17 – 19
	

	Clause 17
Recovery and reflection period
	Legal Resources Centre [TIP 10]
	It is unclear what the legal status of a victim during the 90 day recovery and reflection period is. 
	A foreign victim of trafficking is allowed to stay in the Republic for the recovery and reflection period. 


	Clause 17

	SWEAT [TIP 18]
	Recommendation: the words ‘physical, psychological and social’ be included before the word recovery in the heading
	The Department is of the view that the word “recovery” is wide enough to include the physical, psychological and social recovery of a victim. 

	Clause 17

	International Association of Women Judges: South African Chapter [TIP 22]
	Recommendation: The clause should stipulate who will bear the expenses related to the victim’s stay in the RSA during the 90 day recovery and reflection period, or such extended period provided for in Section 17(4).
	In terms of the Bill a child victim of trafficking will be accommodated by either a designated child protection organisation or the provincial department of social development and an adult victim will be accommodated by either an accredited organisation or the provincial department of social development. The Bill provides for financial assistance to accredited organisations, whilst the Children’s Act provides for financial assistance to child protection organisations.

	Clause 17 
	Ilitha Labantu [TIP 12]
	The ‘non-renewable recovery and reflection period not exceeding 90 days’ might not be enough especially in cases where victims present severe psychosocial trauma. Recommendation: The recovery period should be six months and where a victim needs more time, a psychological assessment should be conducted by a registered and qualified psychologist who should make recommendations for more time. 
	Subject to further consultation with the Department of Social Development, the Department proposes that the 90 day reflection and recovery period be amended to six months and that the 30 day-period in clause 17(2) be amended to 90 days and that the Dept of Social Development may request in terms of subsection (4) that the recovery and reflection period be extended to 9 months.
With reference to the submissions of Molo Songololo and Olive Leaf Foundation, the Department supports the recommendation that the victims should be consulted before DSD request DHA to extend the recovery and reflection period. 

With regard to SWEAT’s submission, clause 17(2) neither requires victims to cooperate with law enforcement authorities nor does it deals with deportation.

	Clause 17(1)
	World Hope South Africa [TIP 13]
	The 90-day period is not supported. Trafficking victims who are fully supported and protected are more likely to contribute to investigations. Therefore, the victim is important, as a person and should be allowed adequate time to recover, independent of his or her time-bound contribution to the criminal justice system. 
	

	Clause 17(1)
	SWEAT [TIP 18]
	Recommendation: Deletion the 90-day time period.
	

	Clause 17(2) 
	Legal Resources Centre [TIP 10]
	Recommendation: The 90 day period should not be ‘non-renewable’. It should be a benchmark in terms of the minimum time a victim would need.
The prescribed time periods in subclauses (2)-(3) are a problem because 30 days are not enough for a victim to make a rational decision to participate in an investigation or prosecution. Recommendation: The 90 day period should be used to indicate whether the victim is in a position to participate in an investigation or prosecution. Government should provide protection and sanctuary for victims. Repatriation if victims do not co-operate can be seen as punishment. The issue of repatriation should not be linked to co-operation. 


	

	Clause 17(2)
	SWEAT [TIP 18]
	Recommendation: Delete the requirement that the victim should co-operate and the related threat of deportation.
	

	Clause 17(4)


	Molo Songololo [TIP 7]
	A ‘non-renewable recovery and reflection period not exceeding 90 days’ may not be enough time. Supports clause 17(4) but feels that an extension of ‘six months’ might not be enough in cases where victims present severe psycho-social trauma or addictions. Recommendation: If the Department of Social Development is unable to complete an investigation referred to in subsection (2) before the expiration of the recovery and reflection period, the Deparment must in consultation with the victim of trafficking concerned, in the prescribed manner, request the Director-General: Home Affairs to extend, in the prescribed manner, the recovery and reflection period to six months or more.
	

	Clause 17(4)
	Olive Leaf Foundation [TIP 15]
	A non-renewable recovery and reflection period not exceeding 90 days’ is not enough. Recommendation: If the Department of Social Development is unable to complete an investigation referred to in subsection (2) before the expiration of the recovery and reflection period, the Department must in consultation with the victim of trafficking concerned, in the prescribed manner, request the Director-General: Home Affairs to extend, in the prescribed manner, the recovery and reflection period to six months or more. 
	

	Clause 18
Temporary residence
	Legal Resources Centre [TIP 10]
	If the victim agrees to co-operate he or she is entitled to a visitor’s permit but the duration of the permit and whether or not the victim can travel outside of SA is unclear.


	Sec. 11 of the Immigration Act, 13 of 2002 provides that a visitor’s permit may not exceed three months and upon application may be renewed.

The Department sees no reason why a victim of trafficking who has the means to do so could not go back to his or her country and return to the Republic for the court proceedings against the perpetrators. The question is whether the visitor’s permit provided to such a victim in terms of the Bill should allow him or her re-entry into the country or whether the provisions of the Immigration Act should be applicable.  The Immigration Act provides, among others, that the Minister may exempt a specific category of persons from the requirement of having to be in possession of a visa in order to obtain a visitor’s permit. The Department needs to consult with DHA regarding this recommendation

	Clause 18
	Legal Resources Centre [TIP 10]
	The Bill is silent about the situation where a victim refuses to co-operate. What happens/what recourse does a victim have if he or she cannot be repatriated?


	The Bill provides that victims may not be returned to their countries even if they refuse to cooperate with the authorities.  Clause 30 provides that the Department of Social Development in the case of a child and the Department of Home Affairs in the case of an adult, may not return that child or adult victim to his or her country of origin or from where he or she has been trafficked without giving due consideration to the safety of that victim and the possibility the he or she may be harmed, killed or trafficked again.  

Clause 18(4) provides that a visitor’s permit can be extended on humanitarian grounds if the victim is likely to be harmed, killed or trafficked again if returned. 

Clause 19 provides that a foreign victim is able to apply for permanent residence if he or she may be harmed, killed or trafficked again if returned.
The question arises whether the Bill is the right place to provide for an immigration status merely because victims do not want to return to their countries because of economical reasons.

	Clause 18 


	Southern African Catholic Bishops Conference [TIP 9]
	Concerned that foreign victims who do not co-operate with law enforcement and prosecuting authorities are subject to repatriation. It is not uncommon for victims to not cooperate because of their traumatic experiences. Also, repatriation is not always possible. Recommendation: Provision should be made for victims to apply for asylum or refugee status once their recovery and reflection period has ended.
	

	Clause 18 

	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]
	Recommendation: The allocation of status to remain in the Republic should extend to victims of human trafficking who are engaged in a civil matter for compensation.
	The Department supports the suggestion that provision be made for foreign victims to remain in the Republic who are engaged in a civil matter for compensation.  Clause 18 could be amended to state that a visitor’s permit can be extended if a victim of trafficking has instituted a civil action as contemplated in clause 27(2) or to enforce an order for compensation as contemplated in clause 27(4). It should, however, be noted that the inclusion of such a provision will have cost implications. 

	Clause 18(4) – (5)
	Legal Resources Centre [TIP 10]
	Recommendation: Once a victim has established that humanitarian grounds exist for not being able to return to their country of origin, the victim should be allowed to apply for permanent residence. 
	Clause 19 of the Bill provides that a victim of trafficking is entitled to apply for permanent residence only after 5 years’ continuous residence in the Republic so as to bring it in line with section 27(c) of the Refugees Act which provides that a refugee is entitled to permanent residence only after 5 years of continuous residence from the date upon which he or she was granted asylum.

  

	Clause 18(4) – (5)
	Legal Resources Centre [TIP 10]
	Recommendation: On issuing of a visitors permit, victims should be allowed to work and/or study in the Republic so as to contribute to their recovery and rehabilitation,
	The Department agrees that on issuing of a visitor’s permit, a victim should be able to work or study.  It is suggested that clause 18(5) could possibly be amended by the deletion of the expression “that has been extended in terms of subsection (4)”.

	Clause18(5) 
	Lawyers for Human Rights (LHR) and Consortium for Refugees and Migrants in South Africa (CORMSA [TIP 4])
	Recommendation: The visitor’s permit should be endorsed for work and study.
	

	Clause 19 Permanent Residence


	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	Objects to placing the onus on a victim of trafficking to prove that he or she may be harmed, killed or trafficked again if returned to his or her country of origin or the country from where he or she has trafficked. This requires that victims should have access to resources and information which would not be readily accessible to private individuals. The Department of Home Affairs would be in a better position to do this. Assessing the likelihood of harm or danger should be done on an objective basis by the Department of Home Affairs in a manner similar to that which is used in making determinations in respect of refugees and asylum seekers. 
Recommendation: Replace clause with the following:
19(1) A victim of trafficking is entitled to apply for a permanent residence permit in terms of section 27 of the Immigration Act, after five years’ continuous residence in the Republic from the date on which a visitor’s permit referred to in section 18 was issued to him or her, upon proof to the satisfaction of the Director-General: Home Affairs that he or she may be harmed, killed or trafficked again if he or she is returned to his or her country of origin or the country from where he or she has been trafficked.

19(2) Upon receipt of an application for permanent residence by a foreigner who has been certified in terms of section 13(7) as a victim of trafficking, the Director General of Home Affairs

a) may request any information or clarification he or she deems necessary from an applicant;

b) may consult with and invite any other person to furnish relevant information on specified matters.

19(3) The Director General of Home Affairs in making his/her decision must have due regard to the provisions of the Promotion of Administrative Justice Act (Act No.3 of 2000) and in particular ensure that the Applicant fully understands the procedures, his/her rights and responsibilities and the evidence presented.

a) The Director General of Home Affairs must at the conclusion of the hearing

i. grant permanent residence; or

ii. reject the application as unfounded,

b) If an application is rejected written reasons must be furnished to the applicant within five working days after the date of the rejection

c) A record of the proceedings together with the reasons must be submitted to the Intersectoral Committee established in terms of Section 40 within ten working days after the decision.
	An option would be to amend clause 19 along the lines of section 27(c) of the Refugees Act which provides as follows:  “A refugee is entitled to – 

(a)…;

(b)…;

(c) permanent residence in terms of section 27(d) of the Immigration Act after five years of continuous residence in the Republic from the date on which he or she was granted asylum, if the Director-General, after considering all the relevant factors and within a reasonable period of time, certifies that he or she would remain a refugee indefinitely;”.

The Department suggests that clause 19 could possibly be amended to read as follows:

“(1)  A victim of trafficking is entitled to a permanent residence permit in terms of section 27 of the Immigration Act, after five years’ continuous residence in the Republic from the date on which a visitor’s permit referred to in section 18 was issued to him or her, if the Director-General: Home Affairs, after considering all the relevant factors and within reasonable time, concludes that he or she will be harmed, killed or trafficked again if he or she is returned to his or her country of origin or the country from where he or she has been trafficked.

(2)
When considering relevant factors, the Director-General: Home Affairs—

(a)
may request any information or clarification he or she deems necessary from the victim of trafficking; and

(b)
may consult with and invite any other person to furnish relevant information on specified matters.”.



	Clause 19
	Commission for Gender Equality [TIP 21]
	Recommendation: Calculate the time period to commence on the date that a victim of trafficking first entered the Republic of South Africa as a trafficked person.
	The provisions of clause 19 are in line with the provisions of section 27(c) of the Refugees Act which provides that a refugee is entitled permanent residence after five years of continuous residence in the Republic from the date on which he or she was granted asylum.

	Chapter 6 Services to adult victims of trafficking – clauses 20 – 26
	

	Chapter 6 
	Molo Songololo [TIP 7]
	Recommendation:
Consent of victims

· Victims of trafficking must be consulted and where possible they must give their consent to access a particular service, treatment, accommodation, care and protection programme.

Provision of resources

· All government departments must provide adequate resources for the provision of services to victims of trafficking and children in their care. 

· 
	The Bill already gives recognition to the fact that victims must be consulted regarding the services to be provided to them. Clause 24 provides that an accredited organisation must give due regard to the views of the victim of trafficking when drawing up a plan to address the victim’s needs. The Bill further does not oblige victims to access any particular service.

Regarding the recommendation for adequate resources, Preliminary costing of the Bill was done at the end of 2009.  A workshop was held to share the draft costing report with the departments which had provided inputs during the draft costing process.  Comments were noted and will be factored once the Bill moves towards finalisation.


	
	Olive Leaf Foundation [TIP 15]
	Services must be able to meet specific needs of individual victims and be established in consultation with the victim of trafficking through assessment and gaining the consent of the victims where possible.

Recommendation:
· Victims of trafficking must be consulted and where possible they must give their consent to access a particular service, treatment, accommodation, care and protection programme.
· All government departments must provide adequate resources for the provision of service to victims of trafficking and children in their care.
	

	Chapter 6 
	International Association of Women Judges: South African Chapter [TIP 22]
	The issue of resources, such as shelters and other accommodation for victims of trafficking, has not been addressed. 
	In respect of adult victims of trafficking, clause 21 provides that accredited organisations must adhere to certain minimum norms and standards, which must be prescribed by the Minister of Social Development.  These norms and standards must deal with, among others, the provision of separate facilities for male and female victims of trafficking.  Clause 22 further provides that an accredited organisation must offer a programme aimed at the provision of accommodation to adult victims of trafficking.
In respect of accommodation for child victims of trafficking, the Children’s Act provides for alternative care.  Section 167 of the Children’s Act provides for placement of a child victim of trafficking in foster care, a child and youth care centre or temporary safe care.


	Clause20(2)(b) Accreditation of organisation to provide service

	Activists Networking Against the Exploitation of Children (ANEX) [TIP2]

Counter Trafficking Coalition [TIP 16
	Recommendation: Replace the word ‘may’ with the word ‘must’.
	The Department agrees with the recommendation to replace the “may” with “must”.

	Clause 20(2)(b)
	Southern African Catholic Bishops Conference [TIP 9]
	Urges swift creation of facilities and services once the Bill is passed. Welcomes that financial assistance will be made available to accredited organisations.
	

	Clause 21(2)(b)
Minimum norms and standards
	World Hope South Africa [TIP 13]
	Recommendation: The clause should be amended as follows: “…access to and provision of adequate health care and nutrition”. 


	The Department needs to consult with DSD.

	Clause 21(3)
	World Hope South Africa [TIP 13]
	Recommendation: Provide for child-friendly spaces with appropriate and adequate recreational facilities for the children to play and grow healthy and strong.
	The Department supports the recommendation and suggests the possible inclusion of a new paragraph (b) which should read as follows: “(b) appropriate recreational activities for children;”. The inclusion of such a provision will, however, have cost implications. 

	Clause 21(3) and NEW 21(4) and (5)


	Molo Songololo [TIP 7]

Olive Leaf Foundation [TIP 15]
	The clause does not provide for the assessment of children in the care of adult victims of trafficking to determine if they are children in need of care and protection.

Recommendation: Add the following new subclause as 21(4)

An accredited organisation must assess in the prescribed manner if a child found to be in the care of an adult victim of trafficking is in need of care and protection and must report such finding to the Department of Social Development within 24 hours for further investigation in terms of the Children’s Act and be guided by the children’s court finding.

Add the following new subclause as 21(5):
An accredited organisation that provides services to adult victims of trafficking who are or become disabled in their care, in addition to the norms and standards referred to in subsection (1) should provide –

· A safe and accessible environment for disabled victims of trafficking.

· Proper care and support for disabled victims of trafficking.

· Facilitate access to special care and services as may be needed by disabled victims of trafficking.
	The concern raised is addressed in clause 22(5) which states that a child in the care of an adult victim of trafficking must be referred to a designated child protection organisation or the provincial department of social development for investigation in terms of section 155(2) of the Children’s Act to determine whether that child is in need of care and protection.

The Department supports the recommendation that an accredited organisation should also provide for the care of adult victims of trafficking who are disabled or become disabled as a result of having been trafficked.



	Clause 21(3) 


	Commission for Gender Equality [TIP 21]
	Recommendation: Children in the care of adult victims must also be assessed in respect of their needs, protection and their developmental needs. The findings should be reported to the Department of Social Development within twenty four hours for further interventions in terms of the Children’s Act.
	

	Clause 22 Programme offered by accredited organisation
	Molo Songololo [TIP 7]
	Victims of trafficking often engage in the very same abusive, exploitative and illegal practices that they were forced into as a means of survival. Suggest that the kind of programmes accredited by an organisation must be specified. Recommendation: Add the following new provision under clause 22(1) (b):

‘An accredited organisation must –

· Inform and educate victims of trafficking about trafficking in persons, their rights and services available to them

· Provide sensitisation, life-skills, social competence education and training to victims of trafficking

· Provide programmes to exit victims from exploitative practices

· Substance abuse detoxification and rehabilitation programmes

· Sexuality, sexual health and reproduction health education’.
	The Department is of the view that the recommended programmes will be covered by the programmes already indicated in clause 22, which provide for accommodation, counselling, reintegration into families and communities, rehabilitation services and education and skills development training.



	Clause 22(1)(a)(ii)
	World Hope South Africa [TIP 13]
	Recommendation: An accredited organisation must also offer a programme aimed at holistic psycho-social care to the victim as opposed to counselling only. 
	The Department needs to consult with DSD in this regard.

	Clause 22 (1)(a)(iii)
	World Hope South Africa [TIP 13]
	Recommendation: An accredited organisation ought to offer programmes aimed at both pre and post-integration activities.
	The Department in principle supports the recommendation, but cautions that this will have further cost implications.  Further consultation with relevant departments, in particular DSD is needed.

	Clause 22 (1) (b)
	World Hope South Africa [TIP 13]
	Recommendation: An accredited organisation must offer recreational facilities. Recreational facilities are often underestimated, though they are extremely essential to the healing process.

Furthermore, an accredited organisation must offer legal support to the victim.
	The Department supports the recommendation and suggest a possible addition to clause 22(1)(b) which could read as follows: “(iii)  the provision of recreational activities;”.
The Department supports the recommendation and suggests a further addition to clause 22(1)(b) which should read as follows: “informing and educating victims of trafficking on their rights and legal and other measures in place for their protection.”.

	Clause 22 (3)
	World Hope South Africa [TIP 13]
	Recommendation: The subclause should be amended to read as follows:“…must offer a programme aimed at the reception, care, protection and development of that child”.
	Clause 22(5) provides that a child in the care of an adult victim of trafficking must be referred to a designated child protection organisation or the provincial department of social development for an investigation in terms of section 155(2) of the Children’s Act, to determine whether the child is in need of care and protection.  If found to be a child in need of care and protection, the protective measures of the Children’s Act will be applicable.

	Clause 22(4)
	Ilitha Labantu [TIP 12]
	Recommendation: The following words should be added after the words ‘she is’: ‘and also in the best interest of the child’. 
	Section 9 of the Children’s Act already provides that in all matters concerning the care, protection and well-being of a child, the standard that the child’s best interest is of paramount importance, must be applied.

	Clause 23
Access to programme offered by accredited organisation


	South African Human Rights Commission [TIP 23]
	Recommendation: The clause should be worded as follows to avoid stigmatisation: 

A person who has a certificate confirming that he or she is a victim of trafficking in terms of section 13(7)(a) is entitled to access programmes offered by accredited organisations.
	The Department will consider this recommendation taking into account the recommendations made in respect of clause 13(7) and the Department’s response to those recommendations.

	Clause 24
Plan to address needs of victim
	World Hope South Africa [TIP 13]
	Recommendation: The clause should be amended to read ‘…draw up a plan to address the immediate, medium-term and long-term needs of that victim’.

	The Department supports the recommendation.

	Clause 25
Return of adult victim within Republic
	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]

Counter Trafficking Coalition [TIP 16]
	Recommendation: Replace the words ‘may not’ with the word ‘must’.
	The Department is of the view that the meaning of “may not” and “must not” in the context of clause 25 remains the same.

	Clause 25

	World Hope South Africa [TIP 13]
	Recommendation: Consideration ought to be given to psycho-social follow-up services to victims once returned or reintegrated.
	The Department in principle has no objection, but cautions that this will have further cost implications.  Further consultation with relevant departments, in particular DSD is needed.

	Clause 25


	Commission for Gender Equality [TIP 21]
	Recommendation: Low key post return monitoring of victims should be done.
	The Department supports the recommendation that a victim of trafficking should be monitored after his or her return to the area from where he or she has been trafficked to ensure successful reintegration of the victim.  However, further consultation with the relevant Departments is needed as this will require additional resources to enable departments and organisations to do such monitoring.

	Clause 26(1)

Information management
	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]

Counter Trafficking Coalition [TIP 16]
	Recommendation: The clause should read as follows: ‘An accredited organisation must in the prescribed manner collect information on victims of trafficking’.
	The Department supports the recommendation.  

	Clause 26(1)(g)
	World Hope South Africa [TIP 13]
	Recommendation: The sub-clause should be amended to read “…methods used to recruit and transport the victims and methods used to keep them in exploitative situations”
	The Department supports the recommendation.  Clauses 36 and 41 should be amended accordingly. 

	Chapter 7 Compensation - clauses 27-28
	

	Chapter 7 Compensation


	World Hope South Africa [TIP 13]
	Recommendation: Social service professionals involved in trafficking cases should get legal support and be compensated duly from matters arising from the cases they handle e.g. if they are sued by the traffickers or if their security is threatened etc.
	A social service professional includes a probation officer, a development worker, a child and youth care worker, a social auxiliary worker and a social security worker who are registered as such in terms of the Social Service Professions Act, 110 of 1978. These persons will be compensated by the organisations that employ them.  In terms of the Bill, organisations providing services to victims of trafficking are entitled to financial assistance.

The Department agrees that those providing services to victims of trafficking should have access to legal advice on trafficking. The Department will consider how best to provide for this in the Bill.

The Department’s attention was drawn to the fact that those who provide services to victims may sometimes be at risk of harm. The Department will discuss the issue with SAPS to determine how the issue should be addressed.



	Chapter 7 


	International Association of Women Judges: South African Chapter [TIP 22]
	Although this Chapter provides for the recovery of claims in the civil courts, this could effectively deny the victims of trafficking proper access to justice as civil proceedings are lengthy and expensive. Victims may not have the financial resources or the time to pursue civil action. Recommendation: An expeditious procedure should be provided for. Legal representation, at the expense of the State, should be provided for victims of trafficking to institute civil claims. Consideration should be given to amending clauses 27 and 28 to provide for the freezing and forfeiture of the assets of traffickers. A Preservation Order similar to that provided for in the Prevention of Organised Crime Act 121 of 1998 will address the issue.
	In terms of clause 27(2), in cases where the amount of the damage, injury or loss exceeds an order for compensation, a civil action may be instituted by the victim for the recovery of the excess. Furthermore, clause 27(4)(d)-(e) provides that a victim of trafficking may, where a compensation order has not been complied with, file a certified copy of the compensation order with the clerk of the civil court. The compensation order must then be executed in accordance with the provisions of the Magistrates Court Act, 32 of 1944, and the Magistrates Courts Rules, regarding warrants of execution against movable and immovable property and the issuing of emolument attachment orders and garnishee orders. This means that a victim of trafficking will have to make use of an attorney if he or she wants to recover any excess amount or to enforce a compensation order.
In its Discussion Paper on Trafficking in Persons, the SALRC recognised that the majority of victims would not have the financial resources to do so. The Legal Aid Board currently provides, at state expense, legal representation in civil proceedings. Such legal representation is subject to a means test. Furthermore, the person instituting the civil proceedings must be ordinarily resident in South Africa and there must be a reasonable prospect that the civil action will be successful. However, foreign victims of trafficking present in South Africa for the duration of the proposed recovery and reflection period or the duration of criminal proceedings against traffickers would not qualify as being ordinarily resident in South Africa. The Commission therefore recommended that the Department of Justice and Constitutional Development, in consultation with the Legal Aid Board, should give due consideration to providing victims of trafficking with legal representation in civil proceedings in order to enable them to claim compensation for damage suffered.  The Department will discuss the matter with the Legal Aid Board in due course.
The Department does not support the inclusion of provisions similar to those in the Prevention of Organised Crime Act as the provisions of this Act can in any event be used to confiscate property or proceeds derived from the trafficking of a person. 

	Chapter 7
	International Association of Women Judges: South African Chapter [TIP 22]
	Recommendation: The clause should be amended to make reference to the Regional Court which now has civil jurisdiction, namely clauses 27(1)(c), 27(2), 27(3)(b), 27(3)(c), 27(4)(a), 27(4)(d) and 27(5)(c). Section 28(2) should similarly be amended.
	The definition of “court” includes a regional court. The Department will revisit the suggested clauses to ensure that they also make reference to a magistrate court for any regional court division.  

	Clause 27 Compensation to victim of trafficking


	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	Concerned that the ordinary civil damages procedures in the Magistrates Court and High Court require that the victim disclose personal information in his or her capacity as a plaintiff. This could enable the traffickers to establish the victim’s whereabouts. This may compromise a victim’s safety. Recommendation: Consideration should be given to managing claims through a general victim of crime fund funded by the proceeds of crime. 
	A costing analysis has to be done before a general victim of crime fund can be established. 

	Clause 27 
	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]
	Emphasises that pursuing compensation in civil law is expensive and takes time. Recommendation: Provision should be made to allow victims to stay in the country while pursuing a civil claim for compensation.
	The Department supports the suggestion that provision be made for foreign victims to remain in the Republic who are engaged in a civil matter for compensation.  Clause 18 could possibly be amended to state that a visitor’s permit can be extended if a victim of trafficking has instituted a civil action as contemplated in clause 27(2) or to enforce an order for compensation as contemplated in clause 27(4). The inclusion of such a provision in the Bill will have cost implications.



	Clause 27 
	Counter Trafficking Coalition [TIP 16]
	The process of applying for compensation in a civil matter is both expensive and lengthy. Recommendation: Consideration should be given to this in light of the recovery and reflection period as referred to in clauses 17 and 18.  
	

	Clause 27 
	Legal Resources Centre [TIP 10]
	Section 300 of the Criminal Procedure Act 51 of 1977 already makes provision for a compensation order. The clause merely duplicates what already exists. It is also an optional process. If it was compulsory then it would strengthen the provision as it would provide for compensation without the victim having to pursue expensive civil litigation. Recommendation: The law of delict should be used to claim damages. 
	Section 300 of the CPA is limited as it refers only to damage to or loss of property and is of little use to victims of trafficking as they would not be able to claim for physical or psycho-logical damage suffered.  

With reference to the remark that clause 27 is an optional process, not only on its own accord but also at the request of the complainant or the prosecutor may a court order a convicted person to pay compensation.  

	Clause 27
	Commission for Gender Equality [TIP 21]
	Concerned that monetary jurisdiction of district and regional courts may delay compensation or even prejudice a victim where compensation has to be awarded because compensation is usually determined at the end of a trial. 

Recommendation: In cases involving the issue of human trafficking, monetary jurisdiction must be waived. Alternatively, District Courts should not be allowed to preside over such matters.
	In order to address the concern expressed, a possible solution would be to include a provision along the following lines in clause 27: “Nothing in this Act precludes a magistrate’s court for any regional division from making an order which exceeds the criminal jurisdiction of that court, in which case the order must be submitted in the prescribed manner to a judge of the High Court having jurisdiction for confirmation.  The Department will clear this with the State Law Advisers.

Having regard to the sentences provided for in the Bill and the recommendations that the Bill should provide for minimum sentences, the magistrate’s court for any district will not have jurisdiction in respect of the offences provided for under chapter 3 of the Bill.

	Clause 28 Compensation to State

	Molo Songololo [TIP 7]

Olive Leaf Foundation [TIP 15]
	Recommendation: Provision should be made for an accredited organisation to receive compensation. Add the following new subclause: 28 (1)(d): ‘Upon application by the prosecutor the court may make an order for payment by the convicted person to an ‘accredited organisation’ to compensation for expenses incurred for services rendered to the victim/s of trafficking and children in their care’.
	This recommendation would have to be discussed with the NPA.

	Chapter 8 Deportation and Repatriation of victims of trafficking

- clauses 29 - 33
	

	Chapter 8 Deportation and Repatriation of victims of trafficking
	Molo Songololo [TIP 7]
	The repatriation of victims of trafficking who are residents, permanent residents, or visitors inside the country needs to be addressed. The situation of those whose place of origin is inside the Republic but who do not want to return to their place of origin within the Republic, must be addressed. Experience indicates that victims of trafficking from rural areas often do not want to be ‘repatriated and older children do not always want to return home to their families, as they would experience the same levels of vulnerability, and risk of being trafficked again; or for reasons of fear, intimidation, alienation, exposure. Recommendation: an insertion of a clause giving guidelines and measures in the Bill for the repatriation of victims of trafficking who are residents, permanent residents and visitors trafficked inside the Republic; and for the provision of alternative support and assistance if victims are unable to be repatriated.
	The concerns raised are addressed in clause 25 which provides that an accredited organisation may not return a victim of trafficking to an area within the Republic from where he or she has been trafficked without giving due consideration to the safety of the person during the process of returning him or her or the possibility that he or she may be harmed, killed or trafficked again if returned.

	Chapter 8
	Olive Leaf Foundation [TIP 15]
	Concerned that these clauses do not address the repatriation of victims of trafficking who are residents, permanent residents, or visitors who are legally inside the country and needs to be repatriated to their place of origin or who do not want to return to their place of origin within the Republic.

Recommendation: Insert a clause providing special guidelines and measures for the repatriation of victims of trafficking who are residents, permanent residents and visitors who were trafficked inside the Republic to their place of origin; and for alternative support and assistance if such victims are unable to be repatriated.
	

	Clause 30 Repatriation of victim of trafficking from Republic
	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	Given the concerns around the abuse of voluntary repatriation procedures in respect of asylum seekers by immigration officials, recommends additional safeguards:

Recommendation: The following definition of voluntary repatriation should be inserted:

‘Voluntary repatriation” means consent to repatriation given freely and voluntarily without any inducement and may only be given if the person giving it

a) has been given a clear explanation and adequate description of the procedures to be followed in respect of repatriation;

b) the consequences and risks involved in repatriation including but not limited to;

i. the risk that they may be harmed, killed or trafficked again; and

ii. the risk of prosecution in their country of origin

c) has been given advice on the legal, social and other protections offered to victims of trafficking in terms of this Act;

d) has been informed that the consent for voluntary repatriation may be withdrawn any time before repatriation has taken place; and

e) has understood and signed the prescribed consent form’.
	The Department is of the view that victims should be provided with the necessary information regarding their return. The Department suggests the possible amendment of clause 30(3) by the addition of a provision which could read as follows:

“Provided that the victim has been given—

(a)
information on the protective measures offered to victims of trafficking in terms of this Act; and 

(b)
a clear explanation and adequate description of the procedures to be followed in respect of repatriation.”.



	Clause 30 
	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	As trafficking victims are often trafficked through various countries en route to their final destination, care should be taken to ensure that victims are only repatriated to countries where they have a legitimate right of residence. Recommendation: The clause should be redrafted as follows:

‘30(3) This section does not prohibit the voluntary return of an adult who is a victim of trafficking to his or her country of origin or the country from where he or she has been trafficked and where he or she has a legitimate right of residence’.
	The Department supports the recommendation that provision be made for the victim to be returned to the country where he or she has a legitimate right of residence.  All clauses where reference is made to the return of the victim should be amended accordingly.

	Clause 30(1) & (2)
	SWEAT [TIP 18]
	Recommendation: Repatriation should never occur without consent, both for children and adults
	The Bill provides that victims may not be returned to their countries even if they refuse to cooperate with the authorities.  Clause 30 provides that the Department of Social Development in the case of a child and the Department of Home Affairs in the case of an adult, may not return that child or adult victim to his or her country of origin or from where he or she has been trafficked without giving due consideration to the safety of that victim and the possibility the he or she may be harmed, killed or trafficked again.  

Clause 18(4) provides that a visitor’s permit can be extended on humanitarian grounds if the victim is likely to be harmed, killed or trafficked again if returned. 

Clause 19 provides that a foreign victim is able to apply for permanent residence if he or she may be harmed, killed or trafficked again if returned.

	Clause 30(1) &(2)
	Legal Resources Centre [TIP10]
	In the event that the victim does not cooperate with the authorities, the Bill is silent on what will happen where it is not safe for the victim to return to his or her country.
	

	Chapter 9 General Provisions – clauses 34 – 38
	

	Clause 34 

Trafficking of child by parent, guardian or other person

	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]
Counter Trafficking Coalition [TIP 16]
	Recommendation: The words ‘other person’ in the heading should be replaced with the word ‘caregiver’ as defined in the Children’s Amendment Act, 2007.
	The words “other person” are in line with the provisions of the Children’s Act, 38 of 2005 as any person is entitled to approach the Children’s Court to have certain rights and responsibilities in respect of a specific child.  The words “other person” are also in line with section 287 of the Children’s Act, 38 of 2005 which also makes reference to the words “other person”.



	Clause 36 National Instructions and directives


	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	While there are agency or department specific issues, cross-cutting issues such as “the manner in which victims must be identified, interviewed and treated” should be formulated by the ISC.
Recommendation: Redraft the clause as follows:
‘36(1) The Intersectoral Committee established in terms of section 40 must issue directives regarding the following matters with which all government officials must comply in the execution of their functions:

a) the manner in which the reporting of cases related to trafficking are dealt with 

b) the manner in which victims of trafficking must be identified, interviewed and

treated, with particular attention to the vulnerability of child victims

c) measures to be taken in instances where foreign victims of trafficking are  not conversant with any of the official languages of the Republic;

d) the referral of victims of trafficking to social, health care and psychological services

e) the collection and analysis of information on reported cases of trafficking in persons, including information relating to—

i. the countries from which victims are being trafficked to the Republic;

ii. the countries to which South African citizens and other residents are being trafficked;

iii. the nationality of victims transiting the Republic and the countries to which they are being trafficked;

iv. the purposes for which the persons who have been identified as victims of trafficking have been trafficked;

v. the profiles of the traffickers and their victims, including their age, gender, nationality and sex;

vi. the routes used by traffickers to enter and exit the Republic;

vii. the methods used by traffickers to recruit and transport their victims;

viii. the types of travel documents that traffickers and their victims have used or attempted to use to cross the borders of the Republic and how those documents were obtained; and

ix. the link between trafficking operations and those involved in other forms of organised crime.

36(2) The National Commissioner of the South African Police Service, after consultation with the Directors General Justice and Constitutional Development and Home Affairs, and the National Director of Public Prosecutions, must issue national instructions as provided for in section 25 of the South African Police Service Act, 1995 (Act No. 68 of 1995), regarding the following matters with which all police officials must comply in the execution of their functions in terms of this Act:

a) the division or divisions within the police to be tasked with the investigation of trafficking cases;

b) the manner in which trafficking cases are to be investigated; 

c) measures to be taken to ensure the safety of victims of trafficking or other potential witnesses if there is a likelihood that harm might result to them as a result of the reporting and consequent investigation of and prosecution of the case;

d) the circumstances in which consultation with the prosecuting authority is required with the view to guiding the investigation of trafficking cases for purposes of obtaining the required evidence and to identify relevant witnesses;

e) measures to be taken in order to ensure the detection of trafficking in persons at South African ports of entry and borders;

f) the kind of information that must be obtained from a victim of trafficking with the view to provide such information to the prosecuting authority for purposes of determining the quantum of the damages suffered by the victim for which he or she may claim compensation in terms of section 27;

36(3) The Director-General: Home Affairs must, issue directives regarding the following matters with which all immigration officers must comply in the execution of their functions in terms of this Act :

a) the collection and analysis of information on victims of trafficking who have been repatriated to the Republic in terms of section 32 relating to—

i. the number of victims who have been repatriated to the Republic and the countries to which they have been trafficked;

ii. the profiles of the victims, including the age, gender and sex of the victims;

iii. the purposes for which the victims were trafficked;

iv. the routes used by traffickers to exit the Republic and to enter the countries to which the victims were trafficked;

v. the methods used by traffickers to recruit and transport the victims;

and

vi. the types of travel documents that traffickers and their victims have used or attempted to use to exit the Republic and to enter the countries to which the victims were trafficked and how these documents were obtained.

36(4)(a) The Minister of Home Affairs must—

i. submit all directives provided for in subsection (3) to Parliament 30 days before they are issued; and

ii. after the expiry of the 30-day period, publish them in the Gazette.

b) The Director-General: Home Affairs must provide an annual report on the information referred to in subsection (3)(f) or any other relevant information to the Intersectoral Committee established by section 40, as determined by the Intersectoral Committee.

36(5) The National Director of Public Prosecutions must, after consultation with the National Commission of the South African Police Service and the Director General Justice and Constitutional Development issue directives regarding all matters which are necessary or expedient to be provided for and which are to be followed by all members of the prosecuting authority who are tasked with the institution and conducting of prosecutions in cases relating to trafficking in persons, including the following:

a) The manner in which cases relating to trafficking in persons should be dealt with;

b) the criteria to be used and the circumstances in which the prosecution must apply to court for an order that a witness and, in particular, child complainants give evidence by means of closed circuit television as provided for in section 158 of the Criminal Procedure Act, if the court does not make an order on its own accord in terms of subsection (2)(a) of that section or if an application in terms of subsection (2)(b) of that section is not made;

c) the criteria to be used and the circumstances in which the prosecution must request the court to consider appointing a competent person as an intermediary as provided for in section 170A of the Criminal Procedure Act, in respect of a child witness;

d) the circumstances in which the prosecution must request the court to consider directing that the proceedings may not take place in open court as provided for in section 153 of the Criminal Procedure Act;

e) the circumstances in which the prosecution must request the court to consider directing that the identity of a witness should not be revealed or that it should not be revealed for a period specified by the court as provided for in section 153 of the Criminal Procedure Act;

f) the circumstances in which the prosecution must request the court to consider prohibiting the publication of the identity of the complainant in the case as provided for in section 154 of the Criminal Procedure Act or of the complainant’s family, including the publication of information that may lead to the identification of the complainant or the complainant’s family;

g) the need to inform victims of trafficking about their right to and the process to claim compensation in terms of section 27;

h) the kind of information that must be obtained from a victim of trafficking for purposes of determining the quantum of the damages suffered by the victim for which he or she may claim compensation in terms of section 27;

i) the collection and analysis of information relating to—

i. the number of trafficking prosecutions, convictions and the form of sentences imposed on traffickers;

ii. the number of victims of trafficking awarded compensation orders in terms of section 27; and

iii. the number of cases where the courts did not provide compensation orders in terms of section 27 and the reasons for doing so.

36(6)(a) The Minister must—

i. submit any directives provided for in subsection (7) to Parliament 30 days before they are issued; and

ii. after the expiry of the 30-day period, publish them in the Gazette.

(b)The National Director of Public Prosecutions must provide an annual report on the information referred to in subsection (7)(i) or any other relevant information determined by the Intersectoral Committee established by section 40 as determined by the Intersectoral Committee.

36(7) The Intersectoral Committee established by section 40 must develop training courses in consultation with The National Commissioner of the South African Police Service, the National Director of Public Prosecutions and the Directors-General: Home Affairs, Labour and Social Development for each of these Departments, which must—

a) include training on the national instructions or directives, as the case may be, referred to in this section; and

b) provide for and promote the use of uniform norms, standards and procedures, to ensure that all police officials, prosecutors and other functionaries are able to deal with matters relating to trafficking in persons in an appropriate, efficient and sensitive manner.

36(8) The national instructions or directives referred to in this section must provide that adequate disciplinary steps are taken against any police official, prosecutor or other functionary who fails to comply with any duty imposed on him or her in terms of this Act or the national instructions or directives issued in terms of this Act.

36(9) Any national instruction or directive issued under this section may be amended or withdrawn in like manner.
	Regarding the proposed subclause (1), it is the Department’s preliminary view that the ISC could issue directives regarding cross-cutting issues. The Department would however like to consult with the relevant departments in this regard. 

Regarding the proposed subclauses (2) – (7), reference to several of the Departments which should be consulted prior to issuing specific directives has been deleted as well as the requirement that an annual report on information on trafficking cases be submitted to the ISC. No reasons are provided for the deletion of these clauses.  



	Clause 36


	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]
	Notes the strong emphasis on cross border trafficking - no mention is made of in-country trafficking.
	The Bill does provide for in-country trafficking in a broad manner. See the Department’s response to the submissions that the Bill does not address in-country trafficking adequately under General Recommendations in Table 2 below. 



	Clause 36
	Molo Songololo [TIP 7]
	Recommendation: The national instructions and directives must apply to all government departments to prevent, protect and suppress trafficking in persons All government departments must report on trafficking in persons and related cases.
	Clause 39 provides for the adoption of a National Policy Framework to ensure a uniform, co-ordinated and cooperative approach by all government departments, organs of state and institutions in dealing with matters relating to trafficking in persons.

	Clause 36
	Counter Trafficking Coalition [TIP 16]
	Why is the Department of Labour not mandated to collect data, as the Department is a key role player when dealing with the detection of in-country trafficking for the purpose of labour exploitation?
	The Department of Labour does not need to put in place an internal information management system.  Clauses 12 and 13 stipulate that a labour inspector must report cases of child and adult trafficking respectively to a police official for investigation. Cases reported to SAPS will be entered into the Crime Administration System of SAPS. In terms of the Bill, SAPS must collect and analyse information on reported cases of trafficking. These will include those cases reported to them by labour inspectors. 

	Clause 36(5)


	Activists Networking Against the Exploitation of Children (ANEX) [TIP2]
	Why is it not mandatory for the Department of Labour to collect data as is the case for the other departments”? The Department of Labour will play a pivotal role in detecting and the referring cases of in-country trafficking cases for the  purposes of labour exploitation.
	

	Clause 36(1), (3) (5) and (7)

	World AIDS Campaign [TIP 5]
	Recommendation: that the following be added to the reporting obligations in clause 36(1):
 the impact of the legal status of sex work on the ability of the police to identify and resolve cases of trafficking for the purpose of sex work’

Recommendation: that the following be added to the reporting obligations in clause 36(3):
 ‘the impact of the legal status of sex work on the ability of labour inspectors to identify and resolve cases of trafficking for the purposes of sex work’

Recommendation: that the following be added to the reporting obligations in clause 36(5):

 ‘the impact of the legal status of sex work on the ability of labour inspectors to identify and resolve cases of trafficking for the purposes of sex work’

Recommendation: that the following be added to the reporting obligations in clause 36(7):

 “the impact of the legal status of sex work on the ability of prosecuting authorities to successfully prosecute cases of alleged trafficking for the purposes of sex work’
	The recommendation is not supported. The Department is of the view that the proposed trafficking legislation is not the place to determine whether or not adult prostitution should be legalised.  The SALRC is currently working on proposals for law reform in this regard.  It is suggested that the SALRC’s process should rather be fast-tracked.


	Chapter 10 Administration of Act – clauses 39 – 46
	

	Clause 39(1)
National Policy Framework
	World AIDS Campaign [TIP 5]
	Recommendation: Add the following subclause: 

ensure that legislation in related areas serves to expose trafficking, and if it does not, seek reform of such legislation.
	The responsibilities, functions and duties of the ISC relate to the implementation of the proposed trafficking legislation. The ISC can therefore not assume the task of law reform. The ISC would, however, be able to make recommendations for law reform to the relevant departments or institutions.



	Clause 39(1)(a)


	Counter Trafficking Coalition [TIP 16]
	Recommendation: Clause should be amended to read as follows: “ensure a uniform, coordinated and cooperative approach by the three spheres of government, departments, organs of state and institutions in dealing with matters relating to the trafficking in persons”.
	The Department will consider this recommendation in consultation with the state law advisers. As the Bill does not specifically allocate roles and responsibilities to local government, a possibility would be to include a local government structure in the Intersectoral Committee.  

	Clause 40 
Establishment of Intersectoral Committee
	Commission for Gender Equality
	Recommendation: The ISC should include vital stakeholders such as 
· Ministry/department for Women, Children and People with Disabilities.

· The Department of Education. 

· Department of Housing

Does not support the Intersectoral Committee having a discretion to invite the Commission on Gender Equality (CGE) and the South African Human Rights Commission (SAHRC).
	The Department supports the inclusion of the following Departments in the ISC:

· Ministry for Women, Children and People with Disabilities. It should be established if there is a Director-General, as the members of the ISC are directors-general of their respective departments.

· The Department of Basic Education 

The Department needs more clarity on the operational roles of the Departments of Trade and Industry, Housing and Public Works. The Department needs to consult with these Departments. With regard to the Department of Housing, the Department wishes to point out that child victims of trafficking are being referred to a designated child protection organisation or a provincial department of social development and an adult victim will be referred to an accredited organisation or the provincial department of social development. The Children’s Act, 38 of 2005 and the Bill already provides for the accommodation of victims.
The Department does not support the recommendation to include NGO’s in the ISC. The ISC consists of government departments as the executive body responsible for the implementation of the Act. Clause 40 40(5) provides that the ISC may invite the non-governmental sector and civil society to its meetings.
The Department does not support the inclusion of any of the Chapter 9 institutions in the ISC for the following reasons:

(1)
Those represented on the ISC Committee are all government departments.

(2)
Chapter 9 institutions are all independent bodies unlike government departments.

(3)
Chapter 9 institutions are accountable only to the National Assembly.
These institutions are not represented on Intersectoral Committees provided for in other legislation such as the Criminal Law (Sexual Offences and Related Matters) Amendment Act and the Child Justice Act.
  

	Clause 40 
	Molo Songololo [TIP 7]
	Recommendation: All relevant government departments should be represented on the ISC; including the Director-Generals Education; Trade and Industry; Housing; Public Works, etc. The role of the Ministry for Women, Children & Disabled Persons must be clarified. 
	

	Clause 40
	Olive Leaf Foundation [TIP 15]
	All relevant government departments must be represented on the Committee; including Director-Generals from the Department of Education; Department of Trade and Industry; Department of Housing; and Department of Public Works
	

	Clause 40 
	Film and Publication Board [TIP 20]
	Recommendation: All relevant government departments must be represented on the Committee; including Director-Generals from Education; Trade and Industry; Housing; Public Works and Home Affairs.
	

	Clause 40
	International Association of Women Judges: South African Chapter [TIP 22]
	Recommendation: The ISC should include the Department of Education, especially as children are regarded as most vulnerable people. Also, important for purposes of public awareness under clause 3. 
	

	Clause 40(2) 
	Counter Trafficking Coalition [TIP 16]
	Recommendation: The Department for Women, Children and Persons with Disabilities should be added to clause 40(2) as this Department would play a pivotal role in the ISC.
	

	Clause 40
	SWEAT [TIP 18]
	Recommendation: The Intersectoral Committee should include NGO bodies. 
	

	Clause 40 
	Commission for Gender Equality
	Recommendation: The Intersectoral Committee (ISC) should also be empowered to create a specialist advisory unit comprising of experts who will advise the ISC and also assist with the development of information management and other monitoring instruments that will enable the ISC to perform its functions. 
	The Department does not support the recommendation as clause 40(5)(c) already provides that the ISC may invite “ persons to its meetings, when necessary, for technical assistance, support or advice”. The departments represented on the Intersectoral Committee also have their own experts who will be able to assist on specific issues relating to trafficking in persons.



	Clause 40
	Counter Trafficking Coalition [TIP 16]
	Recommendation: The Intersectoral Committee must be established in each province.
	The Intersectoral Committee established in terms of the Child Justice Act has established Provincial Intersectoral Committees.  This was done on an administrative level. These provincial committees have been successfully implemented.  The Intersectoral Committee established in terms of the Bill could do the same.


	Clause 41

Responsibilities, functions and duties of Intersectoral Committee
	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]
	Recommendation: The Intersectoral Committee must be responsible for providing the framework for the establishment of Provincial Intersectoral Committees.
	

	Clause 41
	Counter Trafficking Coalition [TIP 16]
	Recommendation: The Intersectoral Committee should develop guidelines for the establishment of  provincial Intersectoral Committees. 
	

	
	
	
	

	Clause 41 
	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	Believes that an integrated information system is essential for monitoring the nature and extent of human trafficking over time. But the Bill does not make provision for the establishment of a secretariat or similar body to enable the functioning of the information system, nor does it make it clear whether one of the Departments or agencies represented on the Committee should take responsibility for the maintenance of the information system. In addition, the Intersectoral Committee is only required to meet twice a year; this is insufficient if the Committee is going to be the structure responsible for overseeing and maintaining the tool. The usefulness of the information system lies not in the collection of the data, but in its analysis thereof. Recommendation: 

(i) The Department of Justice and Constitutional Development, or the National Prosecuting Authority, should be responsible for the collection and capture of all data from all relevant departments as set out in clauses 26 and 36.

(ii) The Department of Justice and Constitution Development, or National Prosecuting Authority, should be responsible for the day-to-day maintenance and management of the information system.

(iii) The Department of Justice and Constitution Development, or National Prosecuting Authority, should be responsible for the analysis of the data gathered and should report the results of the analysis to the Intersectoral Committee at bi-annual meetings.

(iv) The data (cleaned of all data that would make it possible to identify specific victims or perpetrators) must be made available to the public on an annual basis. This would allow research organisations to use the data to inform trend analysis and characteristics of trafficking in South
	The support staff to the Intersectoral Committee is usually dealt with on an administrative level.  The number of meetings is in line with similar provisions in the SOAA and the Child Justice Act.  It should also be noted that the requirement in clause 40(6)(a) is for “at least” two meetings. Meaning that they may meet more than twice. With regard to the availability of information, clause 42 provides for reports to be made to Parliament.  Reports submitted to Parliament are of a matter of course available to the public, unless there are specific reasons for not making them available to the public.


	Clause 41(1)(a) 
	World AIDS Campaign [TIP 5]
	Recommendation: The following should be inserted:  ensure that legislation in related areas serves to expose trafficking, and if it does not, seek reform of such legislation.
	The responsibilities, functions and duties of the Intersectoral Committee relate to the implementation of the proposed trafficking legislation. The ISC can therefore not assume the task of law reform. The ISC would, however, be able to make recommendations for law reform to the relevant departments or institutions.



	Clause 41(1)(b)(vii) & (viii)

	Activists Networking Against the Exploitation of Children (ANEX) [TIP 2]
	Recommendation: The issue of in-country trafficking must be noted in clause 41(1)(b)(vii)(viii)
	The Department suggests the possible amendment of clause 41 which could be formulated as follows:
· Insert a new paragraph (b)(iv) to read “(iv) the areas in the Republic to and from which victims have been trafficked;”.

· Insert a new paragraph (b)(viii) to read “(viii) the methods and routes used for trafficking the victims within the Republic;”.

	Clause 41(1)(b)
	Counter Trafficking Coalition [TIP 16]
	Recommendation: The integrated information system must include data from in-country trafficking.
	

	Clause 43(1) and 43(2)(a) & (b)
Regulations
	Counter Trafficking Coalition [TIP 16]
	Recommendation: The Department for Women, Children and Persons with Disabilities should be added to clause 43(1) and (2) (a) (b) as this Department would play a pivotal role in the Intersectoral Committee.
	The Department supports the recommendation.

	Clause 43(2)(a) 


	Institute for Security Studies 

& Women’s Legal Centre [TIP 1]
	Recommendation: The making of regulations regarding the form of written consent referred to in Section 13(1)(b), as well as the assessment of a person to determine whether he or she is a victim of trafficking, should fall to the Ministries within the justice cluster, together with Home Affairs, and not Social Development.
	With regard to the responsibility for the form of the written consent required in clause 13(1)(b), the Department needs to consult with the Department of Social Development in this regard.

With regard to the assessment to be conducted, the Department of Social Development is responsible for the accreditation of organisations which will provide the services, including the assessment of the victim.  That Department of Social Development is best suited to indicate how assessments should be done.




TABLE 2:
General recommendations

	No.
	Name
	Submission / Recommendations
	Response

	TIP [1]
	Institute for Security Studies 

& Women’s Legal Centre
	Advocates that an effective anti-trafficking strategy must be grounded in a human rights approach which encourages an integrated, survivor-centred approach and must include progressive and fair migration policies, effective labour protections for vulnerable workers and increased opportunities for socio-economic development.

Recommendation: The Bill must be costed before finalisation, especially the cost for the Department of Social Development if it must conduct investigations in the countries of origin of victims of trafficking to ensure that they can be repatriated.
	Preliminary costing of the Bill was done at the end of 2009.  A workshop was held to share the draft costing report with the departments which had provided inputs during the draft costing process.  Comments were noted and will be factored once the Bill moves towards finalisation. 


	TIP[2]
	Activists Networking Against the Exploitation of Children (ANEX)
	The Bill has a strong cross-border preference which will have serious implications for the allocation of resources, intervention and data collection. 
	The following provisions of the Bill apply to both internal and cross-border trafficking:

· Long title provides as follows: “... to prevent and combat the trafficking in persons within or across the borders...”

· The definition of “trafficking” provides as follows: “... within or across the borders of the Republic...”

· Clause 3 (public awareness) is applicable to both cross-border and in-country trafficking

· Chapter 3 dealing with offences is applicable to both cross-border and in-country trafficking cases

· Chapter 4 dealing with the identification and protection of victims is applicable to both foreign and local victims of trafficking

· Both foreign and local victims of trafficking have access to the services provided for in chapter 6.

· Chapter 7 dealing with compensation applies to both foreign and local victims of trafficking.

· Although chapter 8 provides for the repatriation of foreign victims of trafficking, it also provides for the repatriation of South African citizens or permanent residents to the Republic.  Clause 33 provides for the escorting of both foreign and local child victims of trafficking.

· Clause 36 which provides for national instructions and directives is applicable to both cross-border and in-country trafficking cases.
The inclusion of Chapter 5 dealing with the status of foreign victims of trafficking is essential in the context of victim protection, especially in light of SA’s obligations as a State Party to the Trafficking Protocol. 
The Department has identified the following clauses for possible amendment so as to highlight the issue of in country trafficking. 
· Clause 2(a) to read “give effect to the UN Protocol... by providing for measures to deal with trafficking within or across the borders of the Republic;”

· Clause 3(b)(ii) to read “legal or other measures in place to ensure their safety, recovery and repatriation or return to the area within the Republic from where he or she has been trafficked;”

· Clause 26: insert a new paragraph (f) “the areas in the Republic to and from which victims have been trafficked”. New paragraph (g) “the methods and routes used for trafficking the victims within the Republic”.

· Clause 36 —

· Insert a new paragraph (1)(k)(iv) to read “(iv) the areas in the 
Republic to and from which victims have been trafficked;”

· Insert a new paragraph (1)(k)(vii) to read “(vii) the methods and 
routes used for trafficking the victims within the Republic;”.

· Clause 41—

· Insert a new paragraph (b)(iv) to read “(iv) the areas in the Republic to and from which victims have been trafficked;”.

· Insert a new paragraph (b)(viii) to read (viii) the methods and routes used for trafficking the victims within the Republic;”.

	TIP [6]
	Corrine Sandbergh (STOP Director)
	Trafficking is a growing evil in South Africa. Poverty, social degradation and neglect in rural areas make children especially vulnerable. Recommendation: The Bill should address in-country trafficking and ensure that it gets the same attention as cross-border trafficking.


	

	TIP [12]
	Ilitha Labantu
	The Bill in its current form does not address the issue of in-country trafficking
	

	TIP [2]
	Activists Networking Against the Exploitation of Children (ANEX)
	Recommendation: Create a separate chapter dealing with child trafficking.
	Several provisions in the Bill are applicable to both child and adult victims of trafficking.  Having a separate chapter on children will mean that these provisions will have to be duplicated.  Examples of provisions applicable to both child and adult victims of trafficking are:  Chapter 2 (public awareness), chapter 3 (offences), chapter 4 (identification and protection of victims of trafficking)– clauses 15 and 16, chapter 5(status of foreign victims) - clause 19, chapter 7(compensation), chapter 8(deportation and repatriation) – clauses 29, 31, 32(a), 32(b)(i)-(iv), chapter 9(general provisions) – clauses 35, 36, and 37.


	TIP[7]
	Molo Songololo
	Recommendation: All the provisions relating to children should be brought together under a single chapter. (Children are especially vulnerable, and the Bill as well as the Constitution, the Children’s Act and related domestic and international instruments provide for special measures when dealing with children)
	

	TIP[10]
	Legal Resources Centre
	Recommendation: The provisions dealing with children should be grouped together in a chapter.
	

	TIP [13]
	World Hope South Africa
	Recommendation: A specific chapter on trafficking of children should be included in the Bill.
	

	TIP [15]
	Olive Leaf Foundation
	Recommendation: All the provisions and clauses related to children should be brought together under one Chapter in the Bill.
	

	TIP[20]
	Film and Publication Board
	Recommendation:  All the provisions and clauses related to children should be brought together under one Chapter in the Bill.
	

	TIP [5]
	World AIDS Campaign
	Trafficking into the South African sex industry – reportedly a major element of the overall trafficking activity - is effectively disguised by the fact that sex workers and their clients are criminalised by South African law. Therefore, the legal status of sex work is fundamentally linked to the transparency around trafficking and to the likelihood of its detection. The legal status of sex work is an issue which Parliament needs to address. The submission also notes that the SALRC has been considering the issue for 8 years, the legal status of sex work has also been the subject of case law - the Constitutional Court having concluded in October 2002 that the legal status of sex work was a matter which Parliament needed to address and resolve. Recommendation: The Committee should urge Government to prepare legislation to decriminalise sex work, to complement the impact intended for this legislation, and to ensure that the law concerning sex work works in favour of exposing trafficking.
	Recommendation noted.

	TIP [6]
	Corrine Sandbergh (STOP Director)
	Argues that this Bill needs to be passed urgently:

This Bill will empower SAPS and Justice to rescue victims and arrest, convict and punish perpetrators. Although both the Sexual Offences Act and the Children’s Act address trafficking, very few officials know this. Now that the 2010 Soccer World Cup is over, syndicates believe that South Africa will become less vigilant re trafficking – it will be business as usual.

The Bill will give South Africa credibility in the eyes of the international community. Trafficking is modern day slavery. By passing the legislation South Africa will be joining the international community in fighting for freedom, especially that of women and children. Needs to address South Africa’s reputation as an easy source, destination and transit country. The Hawks need to be empowered to combat corruption by government officials working with traffickers. Notes that human trafficking did not gain media attention because (1) SAPS is still investigating cases and (2) South Africa wanted the international community to go home with good memories so that they would want to return with their families. Has data and can testify to what actually happened during the world cup.
	Recommendations and concerns noted.

	TIP[1]
	Institute for Security Studies 

& Women’s Legal Centre 

Practice of ukuthwala
	The definition of “forced marriage” with the definitions of “exploitation” and “trafficking” could criminalise ukuthwala as a form of trafficking. 
	The Department is of the view that the practice of ukuthwala enjoys constitutional protection where the prospective spouses have given consent and where both are of a marriageable age.
 However, anything falling outside these parameters should not be seen as ukuthwala. The abuse of the practice in so far as it violates the rights of women and in particular the girl child should be dealt with in terms of the criminal law.  Research
 has shown that ukuthwala as originally practise had several safeguards to ensure that the prospective bride is not violated. These included that no sexual intercourse could be had with the abducted girl and the family of the intended groom were required to inform the father of the girl on the same day of her abduction. However, what we see today is a distortion of the true meaning of ukuthwala. The contemporary practice of ukuthwala which is characterised by the abduction of very young girls, sexual abuse and the lack of consent of the prospective bride is in direct violation of international law prohibiting child and forced marriages; the Constitution which enshrines the right to freedom and security of the person, which includes the right to be free from all forms of violence and in particular the rights of children in section 28, which includes the right to be protected from maltreatment, neglect, abuse and degradation; the provisions of the Children’s Act which provides that every child has the right not to be subjected to social, cultural and religious practices which are detrimental to his or her well-being and that a child below the minimum age set by law for a valid marriage may not be given out in marriage or engagement and that a child above the minimum age may not be given out in marriage or engagement without his or her consent; the provisions of the Criminal Law (Sexual Offences and Related Matters) Amendment Act which criminalises statutory rape and statutory sexual assault of a child; the provisions of the Promotion of Equality and Prevention of Unfair Discrimination Act which prohibits customary practices that impair the dignity of women and undermine the dignity and well-being of girl children; the Schools Act which provides that children may not leave school before a certain age; the Recognition of customary marriages Act which states that the parties to a customary marriage must be above the age of 18 and that they must both consent to the proposed customary marriage. The latter Act however allows a person under the age of 18 to conclude a valid customary marriage provided that the Minister of Home Affairs grants permission to do so if he considers such a marriage desirable and in the interest of the parties.

The abuse of the practice of ukuthwala in its entirety cannot be address in the Bill. Where such abuse falls within the definition of trafficking in persons, perpetrators could be charged with the offence of trafficking. It is therefore not necessary to specifically refer to the practice of ukuthwala in the Bill.

The Department is of the view that clause 4(3) of the Bill could possibly state that the exercise of a cultural practice is not a defence to a charge of trafficking.
On 14 August 2010 the South African Law Reform Commission approved the inclusion in its research programme of an investigation into the practisc of ukuthwala.


	TIP[23]

	South African Human Rights Commission 

Practice of ukuthwala
	 “Ukuthwala” is a modern day form of child domestic trafficking that is occurring within South Africa and requires special mentioning. The practice of “ukuthwalwa” traditionally permitted parents to arrange their children’s marriage, however, was said to have been abandoned in the 1960’s. It is evident that the practice is still being performed and has been brought to the attention of the public by media reports indicating that it is still being practiced in the Eastern Cape villages of Lusikisiki, Bizana and Flagstaff (among other villages and regions in South Africa)

Although experts have said that the practice was never intended to grossly violate the rights of children, there have been reports that these violations are ensuing in numbers. A Sunday Times investigation revealed that children as young as fourteen are being abducted, sometimes with the assistance of their parents, and are held against their will, beaten, and then forced to marry and have unprotected sex with men whom are significantly older in age. 

Parents, who assist in these unlawful exchanges, could be charged with sexual exploitation if they benefited by way of, for example, accepting payment or lobolo. In addition, those who partake in the abduction could be charged with kidnapping, and the ‘husbands’ with rape. The Commission shares the view that in many cases, “ukuthwalwa”, as it has been explained, could directly amount to charges of trafficking, accompanying the previously stated possible charges. 

The definition of trafficking as contained in the Bill would be applicable in instances of ‘ukuthwala’ and prosecutors would have the statutory offences created in the Bill at their disposal. Consequently, there will be a need for training amongst officials and awareness-raising generally with communities of the implications of this Bill.
	

	TIP [8]
	World Vision
	The SADC region experiences high levels of political instability, creating conditions that traffickers exploit, luring the most vulnerable with false promises of a better life. 9 patterns of trafficking have emerged in Southern Africa (IOM report 2003): Trafficking of women from refugee producing countries to SA; trafficking of children from Lesotho to towns in the eastern Free State (SA); trafficking of women and girls from Mozambique to Gauteng and KZN; trafficking of women from Malawi to Northern Europe; trafficking of girl and boy children from Malawi to Northern Europe; trafficking of women and girls to SA overland; trafficking of women from Thailand to SA; trafficking of women from China to SA; trafficking of Eastern European women to SA. 
There is need for better co-ordination of efforts with concerned government departments and NGOs at all levels. For effective implementation of the Bill to take place, a co-ordinated and integrated response is recommended.
At present there is a lack of clarity regarding who is responsible for the co-ordination of child trafficking services. The Bill does not make it clear who is responsible for the prevention, protection and prosecution at local levels. It raises a host of concerns regarding resources (funding, capacity, infrastructure), e.g. NGOs are given the responsibility of providing shelter services for victims – but most NGOs and CBOs do not receive adequate funding; Can already over-extended social workers deal with trafficking cases; the availability of courts to hear child trafficking cases. Who is responsible? Does the Bill shift responsibility from government to NGOS and CBOs, who are already stretched. Recommends that the adoption of a national policy framework should begin well in advance of the Bill’s promulgation. And the involvement of civil society should be strengthened.
The Bill needs to address in full a strategy for the protection, care and support of women and child victims of trafficking. On culture and trafficking – how is forced marriage linked to trafficking. The tradition of ukuthwala is still practiced in some parts of SA. The Bill defines forced marriage. It is important for the Bill to address cultural practices that border on child trafficking, and also for the Bill to understand and address this with the intended targeted population to conduct an IEC campaign and to settle amicably.
Recommends the increase of services for child victims. Certain conditions of child labour can be child trafficking e.g. use of children as seasonal labour on farms.
How will the Bill be costed? How are victims compensated? How are victims protected?
Other recommendations:

There is a need for strong baseline research on trafficking and for increased public awareness on multi-level platforms. 

The Bill should provide general information on trafficking to all law protection agencies (training).

There should be an increase in collaboration of CPFs and Child Protection Forums on Trafficking.

Begging can be but is not necessarily trafficking but each case should be reviewed. There is a need for increased dialogue with traditional leaders on what is trafficking and how certain elements of culture affect children’s rights. 


	Child victims of trafficking will be dealt with in terms of the protective measures contained in the Children’s Act. For example,  

· as a child in need of care and protection, the Children’s Court may place a child victim of trafficking in alternative care which includes foster care, a child and youth care centre or temporary safe care or may make any other order as provided for in section 156 of the Act.

· In terms of section 175(2), a child may only be discharged from alternative care if procedures prescribed by regulation have been carried out to reunite the child with the child’s immediate family or other family members and if a social worker’s report on the reunification has been submitted to and considered by the provincial head of social development.

· Section 191(2)(g)(iii) provide that a child and youth care centre may offer a programme aimed at assisting children to reintegrate with their families and communities.

Child labour is addressed in both the Children’s Act and the Basic Condition of Employment Act
The Bill outlines the roles and responsibilities of specific departments.  The National Policy Framework will ensure a uniform, coordinated and cooperative approach by all government departments, organs of state and institutions in dealing with matters relating to trafficking in persons and will guide the implementation of the Bill.
Clause 20(2)(b) and 43(2)(b) provide for regulations regarding financial assistance to accredited organisations.
The Department of Social Development would be able to comment on the concern about the lack of social workers.

Regarding a strategy for the protection, care and support for women and children, as pointed out the protective measures of the Children’s Act, 38 of 2005 will apply to child victims of trafficking. The Department, however, needs more information on which provisions in the Bill would need improvement regarding the protection of women.
No reference to the consent of a child is made in any definition in the Bill.  Clause 4(3)(a) provides that the consent of a child is no defence to a charge of trafficking in persons.
Preliminary costing of the Bill was done at the end of 2009.  A workshop was held to share the draft costing report with the departments which had provided inputs during the draft costing process.  Comments were noted and will be factored once the Bill moves towards finalisation.  The costing of a Bill is not specifically provided for in a Bill, but is an administrative process. 

The Bill provides for public awareness programmes and for training of relevant officials.  Consideration could be given to provide for training of persons referred to in clauses 12 and 13 who are not covered by the requirement of training in clause 36(9). 
See the discussion regarding the practice of ukuthwala above. 

	TIP [9]
	Southern African Catholic Bishops Conference
	Recommends that the Bill refers to the supply of trafficked persons being highly dependent on demand. Should be reflected in the Bill’s broader aims, in addition to its incorporation within prevention strategies..
	The issue of demand is dealt with in clause 7 which criminalises the use of the services of victims of trafficking.

	TIP [7]
TIP [15]
	Molo Songololo

Olive Leaf Foundation
	Recommendation: The Bill should also deal with situations where victims of trafficking die in the country. In case of death of a victim of trafficking the Department of Home Affairs must take measures to 
· Guide the issuing of a death certificate.

· Make arrangements for the safe-keep and storage of the body of the deceased. 

· Inform family and ensure return of the remains of the person to them or country of origin in case of a foreign person.

	According to an official of the Department of Home Affairs, the current position regarding illegal foreigners who die in the Republic is as follows:  If a person dies in Lindela (repatriation centre), the DHA will contact the SAPS to remove the body to the state mortuary. The DHA is responsible for contacting the embassy of the deceased’s country to make the necessary arrangements.  The embassy will contact the family, who can then decide whether the body should be returned or be buried in the Republic. The family will be responsible for the cost relating to the return of the body. If the family is unable to pay the cost, arrangements are usually made between them and their embassy in the Republic. However if all fails, their embassy will arrange with the Republic for a pauper's funeral.

With regard to those that die outside the Lindela facility, SAPS will make the necessary arrangements with the embassies.

Having regard to the above, the Department will give due consideration to the recommendations made. 

	TIP

[21]

	Commission for Gender Equality [CGE]
Establishment of a specialist police unit
	Recommendation: Specialised units should be established within the SAPS to deal exclusively with trafficking matters. These specialised units must comprise of staff that are experts or who will be subjected to a relevant training programme designed to identify, respond and support victims of trafficking. Where victims of trafficking are collaborating with law enforcement agencies, they should automatically be placed in a witness protection programme.
	At the stage when the Bill was drafted by the SALRC, the specialised units within the police were being dismantled. The SALRC at that stage considered it futile to recommend the establishment of specialised police units and was of the view that the existing expertise within SAPS should be developed to deal with trafficking cases in an appropriate and sensitive manner.
SAPS has been consulted on their roles and responsibilities in terms of the current Bill and subject to some minor amendments, which have been effected, SAPS was satisfied with the provisions related to their roles and responsibilities. The Department needs to consult with SAPS on the feasibility of creating specialised police units to deal with trafficking cases.
With regard to the submission of Molo Songololo, Olive Leaf Foundation and the Films and Publication Board, the Department would like to point out that cooperation amongst the various experts dealing with trafficking could be established as is currently done by the provincial task teams on trafficking in persons currently managed by the NPA under the Tsireledzani Programme.  The provincial task team in KwaZulu-Natal is a good example of how trafficking cases should be dealt with using a multidisciplinary approach.  Government departments such as the Departments of Justice and Constitutional Development, Home Affairs, Labour, Education, Health, NIA, Social Development, the NPA, SAPS, SANDF and the private sector such as the Airports Company South Africa, Tourism South Africa and the Southern Sun group of hotels, the KZN office of the Film and Publications Board and the eThekwini Municipality are represented on this Task Team.  The activities of the provincial task team include awareness raising, training, the conduct of raids and rescue and protection of victims and prosecutions.  It is understood that the Task Team is currently investigating 3 separate cases of trafficking in persons. The NPA is in the process of establishing similar task teams in the other provinces.

With reference to the CGE submission regarding the placement of victims of trafficking in a witness protection programme, the provisions of the Witness Protection Act will apply.



	TIP [18]
	Sex Worker Education and Advocacy Taskforce (SWEAT):

Establishment of a specialist police unit
	Recommendation: It is suggested that a specialist police unit be established like the Hawks. The concern is around who investigates the case. It is suggested that cases are referred to a specialised police unit. It will result in higher levels of conviction of traffickers.
	

	TIP[ 7]
TIP[15]
TIP[20]
	Molo Songololo 

Olive Leaf Foundation

Film and Publication Board
Establishment of a expert unit

	Trafficking in persons cases are complex and not easy to identify, investigate and prosecute; and victims often present various conditions that need special attention and intervention. Recommendation: The Intersectoral Committee must establish a Specialist Unit consisting of experienced professional experts drawn from various law enforcement, victim support and prosecution agencies for the –

· Investigation of trafficking in persons cases.

· Assistance and support to victims of trafficking.

· Prosecution of trafficking in persons cases and related offences.

Furthermore, the Intersectoral Committee should put in place guidelines and measures to:

· Identify the lead department for the Unit – propose Joint NPA & SAPS.

· Identify the institutional arrangement for the Unit.

· Appoint a Head for the Unit law.

· Recruitment, management and monitoring of the Unit.

· Reporting and evaluation of the Unit.
· Make resources available for the Unit.
	

	TIP [19] 
	The Salvation Army, Southern Africa
	Asks/recommend that the Bill is given urgent priority.
	Recommendation noted.

	TIP [14]
	Anglican Archbishop of Cape Town
	Hope that Bill will not be weakened as it makes its way to Parliament and that every effort will be taken to strengthen the Bill as it relates especially to children and to trafficking within the borders of South Africa.
	See the Department’s response regarding in-country trafficking above.

	TIP [22]
	International Association of Women Judges: South African Chapter
	Recommendations:

· There should be coordination among the various role players, particularly those forming the Intersectoral Committee, to ensure the same level of commitment to implementation.

· The Bill should be costed and monitored.

· There should be Intensive/ extensive training of all roleplayers, including diversity and social context training.

· There should be proper resourcing to ensure that the legislation is properly implemented (for e.g. adequate accommodation for victims).

· Experts trained in the field of combating trafficking in persons, social and psychological services, etc should be engaged.

· A register of accredited experts should established. They will be able to consult on the psychological impact of trafficking on victims to testify in courts. The register should be updated annually.

· Guidelines for all role players should be developed by practitioners or judicial officers with ‘hands on’ knowledge of implementing legislation aimed at addressing issues and eradicating gender bias. 
	· Regarding coordination, the Bill provides for the adoption of a National Policy Framework in order to ensure a uniform, co-ordinated, and cooperative approach by all government departments, organs of state and institutions in dealing with matters relating to trafficking in persons.
· A preliminary costing analysis has been done

· The Bill provides for training

· The Bill provides that the ISC may invite persons to its meetings for technical assistance, support or advice

· The Department will give due consideration to the recommendation that a register of experts be established

· Clause 36 provides for the issuing of national instructions and directives which must be complied with by police officials, immigration officers, labour inspectors, and members of the prosecuting authority
 


� 	Research has shown that even if the girl has given consent to be abducted, she will put up a show of resistance to suggest to onlookers that it is all 	against her will when, in fact, she has given her consent. See in this regard South African Law ReformCommission Report on the preliminary 	investigation into the practice of ukuthwala May 2010 and DS Koyana and JC Bekker “The Indomitable Ukuthwala Custom” De Jure 2007 139.


� 	South African Law ReformCommission Report on the preliminary investigation into the practice of ukuthwala May 2010.
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