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NATIONAL WATER ACT: PARLIAMENTARY REVIEW
SUBMISSION BY BUSA

BACKGROUND

BUSA is a confederation of chambers of commerce and industry, professional associations, corporate associations and unisectoral organisations.  It represents South African business (See Annexure 1 - list of members) on macro-economic and high-level issues that affect it at the national and international levels.  BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all sizes and in all sectors can thrive, expand and be competitive. 

As the principal representative of business in South Africa, BUSA represents the views of its members in a number of national structures and bodies, both statutory and non-statutory.  BUSA also represents businesses' interests in the National Economic Development and Labour Council (NEDLAC).

Internationally, BUSA is a member of the International Organisation of Employers (IOE), the Pan-African Employers' Confederation (PEC) and the Southern African Development Community (SADC) Employers' Group. BUSA is also the official representative of business at the International Labour Organisation (ILO), African Union (AU) Social Affairs Commission and World Trade Organisation (WTO).

INTRODUCTION
BUSA welcomes the opportunity to participate in the review of the National Water Act.   

BUSA believes that effective regulation is critical in ensuring the sustainable management of water resources. Such an environment will ensure that the water resources make a meaningful contribution to economic and social developmental requirements of the country.

This submission focuses on the areas of the Act that are of most interest and concern to Business.

The submission in respect of the various chapters is presented in the form of a table for ease of reference.   Many of Business’ concerns are with the implementation of the Act rather than the Act itself.
GENERAL

The drafting of the National Water Act was accompanied by probably the most comprehensive public participation process ever embarked upon in South Africa.  During this process BUSA participated extensively and the Act that was finally promulgated addressed many of the concerns raised by Business at that time.  The world wide acclaim for this legislation is well deserved. However, the areas where Business raised concerns about the ability of the state to implement the Act have proved to remain challenging even ten years after it took effect.
In terms of the Constitution the management of Water Resources is an exclusive National competency. As such the NWA mandates the Minister of Water Affairs and Forestry to ensure that water is protected, used, developed, conserved, managed and controlled in a sustainable and equitable manner for the benefit of all persons.  A key principle envisaged with this act is that it strives to ensure the right mix between economic growth, social equity and environmental sustainability.

In reflecting on the success of the NWA in ensuring effective water resource management one can identify both positive and negative aspects.  There have been commendable successes in tackling the large backlog in basic water and sanitation services.  The DWAF has continued to provide effective water resource planning and continues to operate large and complex bulk water supply schemes which has allowed for growth in areas where it would otherwise not have been possible.  Efficient water use has been achieved by many sectors.  The above mentioned are all positive outcomes over the past decade and which is particularly noteworthy given the extent to which SA is fundamentally water constrained.  

There are many reasons, however, to be disappointed with the current state of water resource management in SA.  Water quality deterioration linked to pollution is occurring in places in the country often associated with scheduled activities.  Poor governance has been displayed to address illegal water use and the implementation of water conservation and water demand management measures.  While there has been progress on various initiatives embarked on by DWAF the country still does not have an executable waste discharge charge system (WDCS), a workable and legally defendable Water Resource Classification System (WRCS) or water conservation legislation.  The National Water Resource Infrastructure Agency (NWRIA) has not been established and there has very little substantive progress in the Water Allocation Reform (WAR) process.  

DETAILED COMMENTS
	Section
	Issue
	Proposed Way Forward

	Chapter 1 – principles of the NWA

Sustainability, equity and efficiency are the principles that guide the protection, use, development, conservation, management and control of water resources.
	Mixed success achieved by National Government through the DWAF to ensure that water is protected, used, developed, conserved, managed and controlled in a sustainable and equitable manner for the benefit of all persons.
	The complexity around water resource management particularly in a Southern African setting is recognized.  Nevertheless a greater separation of the roles within DWAF of regulating water use and protection from the support, coordinating and advisory function is needed.  Greater accountability within the DWAF to ensure the principles of the NWA is achieved as required.

	Chapter 2 – Water Management Strategies.  The National Water Resource Strategy (NWRS) sets out strategies, objectives, plans, guidelines and procedures for the overall management of the national water resource.

Part of Chapter 2 includes the establishment of catchment management strategies for the protection, use, development, conservation, management and control of water resources within its water management area
	While the 2004 National Water Resource Strategy (NWRS) is a comprehensive strategy which has provided some very good direction, responses and understanding of SA’s water resource management challenges there are many aspects within the strategy that have either not been successfully developed or implemented at all.
The essence of water resource management lies with the establishment of the CMA and the development of Catchment Management Strategies for the water management area.  Although water management areas have been established very few Catchment Management Strategies have been implemented which would include setting the resource quality objectives for the area.  
	Ensure that the 2009 NWRS is a useful revision that focuses on addressing the major shortcomings in water resource management in SA.  The debate on the number of viable Water Management Area (currently 19 with the suggestions that they be reduced to 10) has been entirely unhelpful in getting interest and support for the establishment of CMA’s. The establishment of CMAs should be revisited by undertaking an independent cost benefit analysis.
. 

	Chapter 3 – The reserve - protecting the water resource 
	A system to classify the national water resources as required by the NWA to be developed by the Minister (section 12.1) This classification system has still not been finalized.  An earlier proposal for a water resource classification system is seen as being far too academic and unworkable on a practical scale.

Water resources have in general deteriorated over the past decade.

This is a technically very onerous undertaking and to date has not been completed.  The absence of the system on which pollution prevention is based does not provide the required legal certainty to potential polluters in respect of management of water sources.
	Finalize a basic, workable water resource classification system that can be upgraded over time.

Better recognition should be given to the many highly modified hydrological schemes in operation in South Africa i.e. the large use of storage dams and inter basin transfer schemes around which the ecological reserve determination and quality consideration have not been adequately reflected upon.  Due to the practice of discharging return flows (treated sewage effluent) into water bodies there are many instances where the ecological reserve would be improved if - counter intuitively- less water was released into a water body.  This could be better reflected in this discussion.

	
	Pollution prevention

Numerous reports have identified the failure of the system to protect water resources from pollution.  The extent of the pollution is such that a number of water users that were previously able to use raw water with minimum treatment are now required to undertake much more expensive treatment in order to use the raw water.
	

	
	Emergency incidents

The management of emergency incidents particularly on the road presents significant challenges to business as a result of the lack of coherence amongst the different role players.
	Explore mechanisms to harmonize approach to handling of emergency incidents

	Chapter 4 – Water use (including licensing) – the control of water use through regulation
	BUSA supports the registration and formal authorization of water use.  However, in many cases the delays in issuing of water use licenses has been unacceptably long and requirements imposed onerous and impractical.  Capacity constraints within DWAF eg, the reviewing of technical documents, has contributed to the delays. 
A further issue is the lack of uniformity in the licensing requirements of the various water uses listed in section 21 of the NWA. For example section 21(g) of the NWA “disposing of waste in a manner which may detrimentally impact on a water resource;” The regional departments of DWAF interpret the requirements differently - some regions require water use licences in terms of section 21(g) for activities such as the storage of products and raw materials in stockpiles on site and other regions don’t require such activities to be licensed. There is also confusion and uncertainty regarding the distinction between water use and abstraction activities and waste activities that may constitute water uses in terms of section 21 of the NWA and require licensing. A significant number of S21g water use licence applications require S20 ECA waste disposal permits as well.  
There is also no uniformity in the terminology of water use definitions eg. What constitutes “clean and dirty” water? 

The requirements and the procedure to be followed for general authorizations are not implemented in a harmonized manner across all regions
	Stipulate an agreed time frame within which water use licenses must be issued, limit the conditions imposed to manageable requirements that cover the priority issues.  Refine conditions during the license review process to ensure the license remains relevant but avoid unnecessary conditions that create additional costly burdens on the license holder that do not improve water resource protection. 

In the environmental authorization process which is governed by the National Environmental Management Act 107 of 1998 (NEMA) and the NEMA EIA Regulations GN R385, GN R386 and GN R387 promulgated in terms thereof, there are set time frames stipulated in the legislation for the different types of applications for each phase of the application process that both the applicants and Competent Authority are required to adhere to. For example, all applications must be acknowledged or rejected by the Competent Authority within 14 days of receipt thereof. Thereafter there are time periods imposed for submitting, reviewing and taking decisions on basic assessments, scoping reports and environmental impact assessments. It is recommended that a similar system is adopted by DWAF to expedite the granting of water use licence applications and to streamline the application process and to provide clarity and certainty to both 

DWAF must ensure that there is uniformity amongst all their regional departments in the activities that constitute water uses in terms of section 21 of the NWA and are required to be licensed to ensure consistency and also provide clarity and certainty to applicants and eliminate unnecessary water use licence applications. In addition it is recommended that DWAF clarify water use and abstraction activities from waste activities and identify which activities require licensing in terms of section 21 of the NWA.

A MoU between the DEAT and the DWAF in terms of the s21g water uses which may be exempted from a s20 ECA licence application.   

DWAF must clarify the requirements and procedure for general authorizations.

The DWAF has to place a greater emphasize on the verification of water use to eradicate unlawful water use such as currently taking place in the upper Vaal.

	Chapter 5 – Funding
	Welcome the effort to improve the water resource infrastructure asset register being developed (project Sakhile) but there has been a lack of transparency in determining raw water prices for 2008/2009
	See separate note below on this section

	Chapter 6 – general powers and duties of Minister and DG
	Failure to implement CMA’s in most regions and the poor clarity of roles within DWAF between regulating and supporting/ advising, auditing – how effective is “general oversight”

Section 67 of the NWA provides that in emergency situations the Minister may dispense with the requirements of the Act pertaining to the approval process. This provision is not noted or dealt with in other applicable legislation such as NEMA that must also be complied with and therefore in practice it is difficult to apply and enforce.


	Inter-governmental consultation must be provided for to apply and enforce provisions of the NWA such as section 67 and other applicable legislation must also be considered to ensure that the requirements of the NWA are aligned therewith and are capable of enforcement.

	Chapter 7 – Catchment Management Agencies
	A sufficient number of CMA’s have not been established and those CMA’s that have been established are not functioning effectively or at all as intended by the Act.  

It was indicated at a recent Chamber of Mines meeting that an independent regulatory body is being established to implement the CMA’s. There is a concern that there are enough role players that have been appointed by DWAF and that are involved in the implementation of the NWA for (example the “blue scorpions”) and that the establishment of another body is both costly and unnecessary and this could further delay the establishment of the CMA’s.


	Seriously reconsider and revise where appropriate the approach to establishing CMA’s.  
Don’t support the idea of reducing the 19 Water Management Areas to 10 without good reasons and consultation.
DWAF must take responsibility for the establishment of CMA’s and this should be made a priority and time frames should be imposed in this regard.

The establishment of CMAs should be revisited by undertaking an independent cost benefit analysis.

	Chapter 8 – Water user associations
	
	Encourage the establishment of WUA’s to help simplify the work of the Minister, DWAF and CMA’s.

	Chapter 9 – Advisory committees
	A useful but underutilized tool to advise the Minister but also to establish workable CMA’s
	Advisory committees should be more effectively utilized.

	Chapter 11 – Government waterworks, re: proposed National Water Resource Infrastructure Agency
	The merger of the DWAF infrastructure branch with TCTA to form NWRIA has been put on hold.
	Lack of capacity and enthusiasm by sector - DWAF has arranged many workshops and initiatives in this regard with limited success.  More importantly the question needs to be raised as to the decision making powers of the CMA since the DWAF holds the right to override any decisions related to inter basin transfer schemes. For most important water areas – such as the Vaal system in particular – there is extensive inter basin transfer that takes place and the bigger water users requirements (Sasol, Eskom, irrigation schemes, etc) are already considered in the National Water Resource Strategy.  Therefore, the CMA does not have a significant say in the water allocation process and water management in general.

Water pollution is played out on a catchment scale and at this stage needs greater regulation.  For the next decade it may be considered better (although not ideal) for DWAF to strengthen the regional offices who are appointed to manage the catchment on behalf of all stakeholders in the most participatory way possible as apposed to establishing unsustainable CMA’s?.



	Chapter 14 – Monitoring, assessment and information


	Good progress achieved in this area
	Continue and improve access to relevant information particularly regarding water use licenses and other water use authorizations – greater focus on extracting valuable information from monitoring data to help with transparent decision making

	Chapter 15 – Appeals and dispute resolution (Water Tribunal)
	Useful addition 
	Concern with effectiveness of tribunal given the poor establishment success of CMA’s and the general state of water resource inefficiencies that are currently being experienced in SA 


CHAPTER 5 – FUNDING

Since the Act was promulgated, Business has raised a range of concerns on the funding of various activities in respect of water resource management. Many of these comments are still valid.

Business remains of the view that the principle of cost recovery should be implemented for the supply of raw water.  However the funding required to enforce the regulatory aspects of the Act must be funded by the fiscus.

Water tariffs have increased significantly above inflation over the last few years and business believes that as in the case of electricity a longer terms projection of water pricing needs to be developed and shared with stakeholders.
The introduction of the proposed waste discharge charge system remains controversial as most business particularly SMMEs receive water services from local authorities, the current failure of local authorities to comply with discharge standards will result in an unreasonable financial burden being placed on municipal customers

CHAPTER 11: MANAGEMENT OF WATER RESOURCES INFRASTRUCTURE

The Department of Water Affairs and Forestry published the draft South African National Water Resources Infrastructure Limited Agency Bill in March 2007. BUSA acknowledges that water is a scarce resource, and that competing interests must be balanced to reflect a national interest. It is also recognised that there is a requirement for government to be involved in decision making in ensuring effective management of the national infrastructure as well as development and allocation of water is recognised. 

However, the creation of State owned agency, with the overall responsibility for all water infrastructure in South Africa creates a natural monopoly and can have unintended consequences thus must be carefully explored.  BUSA has a number of concerns with this bill and believes that any review of institutional arrangements should form an integral part of the review of the National Water Act. 

BUSINESS ACTIVITIES

Various sectors and companies are engaged in a number of initiatives to improve water resource management and include projects dealing with water quality and quantity.

CONCLUSIONS AND WAY FORWARD
It is clear from the above that many of Business’ concerns are with the implementation of the Act rather than the Act itself.  It is proposed that the review of the Act should include an independent review of the implementation of the Act and particularly ways in which a more streamlined and the most cost effective approach to implementation can be developed and adopted.

BUSA has been arguing for some years that the impact assessment processes for the issuing of water licences and authorisations under environmental legislation should be aligned and duplication of effort eliminated and welcomes the current initiative between the Departments of Water Affairs and Forestry and Environmental Affairs and Tourism in this regard.
ANNEXURE 1
Business Unity South Africa (BUSA) Members

1.
African Minerals and Energy Forum (AMEF)

2.
Agri SA

3.
AHI

4.
Association for the Advancement of Black Accountants of Southern Africa (ABASA)

5.
Association of Black Securities and Investment Professionals (ABSIP)

6.

Automotive Sector

· Automobile Manufacturers Employers’ Organisation (AMEO)

· National Association of Automotive Component and Allied Manufacturers (NAACAM)

· National Association of Automobile Manufacturers of South Africa (NAAMSA)

· Retail Motor Industry Organisation (RMI)

7.
Banking Association

8.
Black Business Executive Circle (BBEC)

9.
Black Information Technology Forum (BITF)

10.
Black Lawyers Association (BLA)

11.
Black Management Forum (BMF)

12.
Business Leadership South Africa

13.
Casino Association of South Africa (CASA)

14.
Chambers of Commerce and Industry South Africa (CHAMSA)

15.
Chamber of Mines of South Africa (COM)

16.
Chemical and Allied Industries’ Association (CAIA)

17.
Confederation of Associations in the Private Employment Sector (CAPES)

18.
Congress of Business and Economics (CBE)

19.
Construction Sector

· Master Builders South Africa (MBSA)

· South African Federation of Civil Engineering Contractors (SAFCEC)

20.
Life Offices Association (LOA)

21.
National African Federated Chamber of Commerce and Industry (NAFCOC)

22.
NAFCOC Construction (formerly NAFBI)

23.
National African Farmers Union of South Africa (NAFU)

24.
National Black Business Caucus (NBBC)

25
National Industrial Chamber (NIC)

26.
Private Healthcare Forum (PHF)

27.
Retailers’ Association (RA)

28.
Road Freight Employers Association (RFEA)

29.
South African Black Technical and Allied Careers Organisation (SABTACO)

30.
South African Chamber of Business (SACOB)

31.
South African Communications Forum (SACF)

32.
South African Institute of Black Property Practitioners (SAIBPP)

33.
South African Insurance Association (SAIA)

34.
South African Leisure & Tourism Association (SALTA)

35.
South African Petroleum Industry Association (SAPIA)

36.
Steel and Engineering Industries Federation of South Africa (SEIFSA)

37.
United Businesswomen of South Africa (UBSA)
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