ANNEXURE B: EXTRACTS FROM THE MINORITY JUDGMENT OF JUDGE NGCOBO IN THE BHE CASE:

"I have read the judgment prepared by the Deputy Chief Justice. Regrettably, I am unable to concur in that judgment. He concludes that (a) it is inappropriate to develop the rule of male primogeniture; and (b) the Intestate Succession Act should, in the interim, govern all the estates that were previously governed by section of the Act. I do not agree. In my view, the rule of male primogeniture should be developed in order to bring it in line with the rights in the Bill of Rights. Pending the enactment of the legislation to determine when indigenous law is applicable, both indigenous law of succession and the Intestate Succession Act should apply subject to the Constitution and the requirements of fairness, justice and equity, bearing in mind the interests of minor children and other dependants of the deceased family head.". [Paragraph 139]

"These considerations require that, where possible, courts should develop rather than strike down a rule of indigenous law.". [Paragraph 215]

"The defect in the rule of male primogeniture is that it excludes women from being considered for succession to the deceased family head. In this regard it deviates from section 9(3) of the Constitution. It needs to be developed so as to bring it in line with our Bill of Rights. This can be achieved by removing the reference to a male so as to allow an eldest daughter to succeed to the deceased estate.". [Paragraph 222]

"Section 23 of the Act, the regulations and section 1 (4 )(b) of the Intestate Succession Act cannot be allowed to remain on our statute books. To allow them to remain would mean, as the Deputy Chief Justice put it, 'that the benefits of the Constitution would continue to be withheld from those who have been deprived of them for so long'. It is true that the regulations in effects are a choice of law mechanism. They regulate the circumstances in which indigenous law applies. Stripped of their racist purpose and effect, some of these provisions are of the kind found in choice of law statutes.

However, to cure the constitutional defect in the regulations would require this Court to engage in detailed legislation, a task that belongs to Parliament. Section 23 and the regulations are, in my view, incapable of being cured through the device of 'reading-in' or severance.". [Paragraph 224]

”In all the circumstances, the appropriate remedy is one of striking down with immediate effect. But once section 23 and the regulations are struck down, there will no longer be any legal mechanism that regulates the circumstances in which indigenous law of succession is applicable.
Indigenous law is still widely practiced within African communities. However, the transformation of African communities from rural into urban communities and the influence of other cultures may render indigenous law of succession not particularly suitable in certain circumstances.

Furthermore, there may be disputes as to whether indigenous law is applicable in a particular situation. There will be circumstances where its application may result in an injustice. In others it may not. Until such time that the legislature enacts the relevant legislation, disputes as to whether indigenous law should apply must be managed and regulated.". [Paragraph 226]

"It now remains to consider the mechanism that can be put in place to regulate the disputes involving the application of indigenous law pending the enactment of relevant legislation by Parliament.". [Paragraph 227]

"In my view, there are factors that militate against the application of the Intestate Succession Act only. First, the Intestate Succession Act is premised on a nuclear family system. By contrast, indigenous law is premised on the extended family system. The provisions of this statute are therefore inadequate to cater for the social setting that indigenous law of succession was designed to cater for. For example, it was not designed to cater for polygynous unions. Second, as pointed out earlier, the primary objective of indigenous of succession is the preservation and perpetuation of the family unit and succession to the status and position of the family head. This system ensures the preservation of the family unit and that there is always someone to assume the obligation of the family head to maintain and support the minor children and other dependants of the deceased. That is not the object of the Intestate Succession Act. Its application may lead to the disintegration of the family unit that indigenous law seeks to preserve and perpetuate.". [Paragraph 229]

"Third, it does not take sufficient account of indigenous law as part of our law. In Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic of South Africa, 1996, this Court cautioned that a destructive confrontation between the Bill of Rights and legislation, on the one hand, and indigenous law, on the other, need not take place. The application of common and the Intestate Succession Act only, may well lead to the obliteration of indigenous law.
Yet our Constitution recognises its existence,
and contemplates that there are situations where it will be applicable.". [Paragraph 230]

"There is a further consideration which, in my view, militates against the interim application of the Intestate Succession Act as the preferred option. The application of this option may lead to an injustice in certain circumstances. Take the case where both parents die simultaneously leaving a number of children, including minor children and other persons who were dependant upon the deceased for maintenance and support. Let us assume that the major asset in the estate is an immovable property which is the family home. Each child will be entitled to a share in the estate.

Let us assume that one or two children insist on getting their share and they cannot be bought out. This will require the family property to be sold and the proceeds to be divided equally amongst the children. Once the house is sold, there will be no shelter for the minor children and other dependants of the deceased. There is no duty on any of the other heirs to provide such shelter. Or take the case of a deceased who is survived by dependants but leaves nothing for the maintenance and support of the dependants. Minor children and other dependants of the deceased may be left destitute with no one to assume responsibility for their maintenance and support.". [Paragraph 231]

"The inappropriateness of the Intestate Succession Act in certain circumstances is demonstrated by the report of the Law Commission on customary law of succession. In its report it advanced several reasons why the institution of family property should be preserved. The rule of primogeniture is inextricably linked to the institution of a family home and its concomitant family property. These reasons include:
the fact that despite westernization, the typical African traditional family home still exists; in polygynous unions, distribution of assets in an estate is quite impractical; and many family homes constitute the only means of livelihood and the only homes for family members. If the property concerned should devolve in terms of common law, the family members concerned will be left without a home and livelihood.". [Paragraph 232]

"In my view, the reasons advanced by the Law Commission demonstrate that the application of the Intestate Succession Act may lead to unjust results in certain situations and that indigenous law still has a role to play. They underscore the need to have both indigenous law and the Intestate Succession Act apply subject to the requirements of fairness, justice and equity. Indeed, the Law Commission recommends that the institution of family property should be preserved. It further recommends that the destination of family property must be made the subject of an enquiry in appropriate circumstances. The enquiry, which is to be conducted by the Magistrates' Court having jurisdiction, must have regard to: (a) the best interest of the family; and (b) the equality spouses in customary and civil marriages.". [Paragraph 233]

"It seems to me therefore that the answer lies somewhere other than in the application of the Intestate Succession Act only. It lies in flexibility and willingness to examine the applicability of indigenous law in the concrete setting of social conditions presented by each particular case. It lies in accommodating different systems of law in order to ensure that the most vulnerable are treated fairly.

The choice of law mechanism must be informed by the need to: (a) respect the right of communities to observe cultures and customs which they hold dear; (b) preserve indigenous law subject to the Constitution; and (c) protect vulnerable members of the family. Indigenous law is part of our law. It must therefore be respected and accorded a place in our legal system. It must not be allowed to stagnate as in the past or disappear.". [Paragraph 236]

"In my view, the question whether indigenous law is applicable should in the first place be determined by agreement. After the burial, it is common for the family to meet and decide what should happen to the deceased's estate. If an agreement can be reached there seems to be no reason for any interference. Any dispute relating to the choice of law should be resolved by the Magistrates' Court having jurisdiction. In determining such a dispute a Magistrate must have regard to what is fair, just and equitable in circumstances of the case. And in determining what is fair, just and equitable, the Magistrate must have regard to, amongst other things, the assets and liabilities of the estate, the widow's contribution to the acquisition of assets, the contribution of family members to such assets, and whether there are minor children or other dependants of the deceased who require support and maintenance.". [Paragraph 239]

”To sum up therefore, pending the enactment of legislation by Parliament to regulate when indigenous law is applicable, the position should be as follows. Where parties agree that succession to the deceased must be governed by indigenous law of succession, that is the law that must govern the succession. Any dispute as to whether indigenous law is applicable must be resolved by the Magistrate ‘ Court having jurisdiction. The Magistrate must enquire into the most Magistrate must regard to what is fair, just and equitable and must have particular regard to the interests of the minor children and any other dependant of the deceased.". [Paragraph 240]

