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REPUBLIC OF SOUTH AFRICA




                                                                                                                          19 August 2008


BUILT ENVIRONMENT PROFESSIONS BILL [B53 OF 2008]

DEPARTMENT OF PUBLIC WORKS’ RESPONSE TO COMMENTS & 

INPUTS ON THE BILL

	CLAUSE
	COMMENTS/INPUTS
	RESPONSE
	PC COMMENTS/INPUTS

	
	A grievance procedure to be included to allow for persons to appeal to the Council against a decision of the PB.
	The peer review mechanism which is the authority of the current Councils is transferred to the PBs and remains the authority of the PB. Should the appeal process be referred to the Council it will usurp the PB authority in this regard. 
	Agreed by majority. 

Blanche disagrees.

	1
	The defn of BE is vague.
	The defn of BE is broad in order to provide for all engineering disciplines.
	Skip – to be discussed later. Matter resolved with the parliamentary legal adviser (Need further clarification)

	
	The defn of Registrar should be “the person” rather than “a person”.
	Agree to amend accordingly.
	Agree.

	****
	The current BE professions practice in more than a single industry, but section 1(1), 3(b) provides mention of the Built environment industry
	The definition of built environment is broad and inclusive of all professions in the BE. 
	Agreed.

	
	Clarify (through definition) what is the “Built Environment” as it is inconsistent with the CIDB definition. Delete the words “for the benefit of mankind”

(2) Refine and clarify “unprofessional conduct”
	The definition of BE as detailed in the Bill is not intended to be consistent with the definition in CIDB. There is further not legal requirement for this definition to be consistent with the definition in the CIDB Act as the CIDB Act does not supercede the BE Bill. 

(2) Defined as such as to give a disciplinary committee of peers the final discretion whether conduct is unprofessional or not.  
	Agreed.

Agreed.

	
	(1) Built environment definition excludes the property valuation.  It is suggested that “shall include reference to the profession of property valuation” be added after the “benefit of mankind”. 

(2) Candidate and professional – need to the same i.e. a person who registers as such in any of the BEP

  (3) Prescribe – insert “or rule” to read “ means prescribe by regulation or rule”


	(1) The definition of BE defines the environment in which the BEP are practice. Property Valuation is a profession which is performed in the BE.

(2) Check the wording / agree

(3) Agree – amend accordingly
	Agreed.

Candidate is someone not yet registered as a professional.

Agreed.



	
	Definition of “candidate” – seems to have two meanings if you read clause 1 with clause 48. 

Clause 48(1)(a)(i) – candidates who are studying

Clause 48(1)(a)(v) – candidates in service or work base training

Clause 48(1)(a)(v) should refer to learner candidate.
	Remove registration of students.

Delete the words “enrolled at any accredited educational institution”  from clause 48(1)(a)(i)

Delete clause 48(1)(a)(iii) – on the Minister prescribing the duration of curricula.
	Agreed.

	
	(1) “built environment” means the physical world that has been intentionally created through science [and], technology, art and skill.”

These aspects are important in all the built environment  professions, although the relative importance of each varies among professions

(2) “Sustainable” – as used in clause 3(a) – provide a definition for – Suggest:

“sustainable means acting and behaving in a manner that  meets the needs of the present without compromising the ability of future generations to meet their own needs”
	(1) Decided that the word “ art and skill” should not be included.

(2) There is no need to define sustainable as when used in 3(a) its ordinary grammatical meaning is used– the Bill would define the word “sustainable” if it was intended to change its ordinary meaning.
	Agreed.

Agreed. 



	
	Defn:

Profession;

Professional categories

Professional discipline
	Profession – ordinary meaning prevails i.e. Architects, Engineers, etc

Professional Discipline – within the Profession you would have professional disciplines eg. Civil engineers, electrical engineer etc.

Professional categories – within a professional discipline you would have professional categories eg. Pr. Engin, Prof. Technologists etc. 
	Agreed.

	
	Definition of unprofessional conduct is vague. Does not refer to the code of conduct
	Failure to comply with the code of conduct or code of practice will constitute improper conduct.
	Agreed.

	2.
	Delete clause 2(2) – 

PFMA not relevant for the establishment of the council – See 13
	It should be specifically mentioned. 
	Blanche – pay membership once off an thereafter the state should fund.  

Concern wrt payment of fees . Need  a balance between lower income and higher income earner eg. Technologists vs professional. 

 

	3.
	Bill includes natural environment but Town Planners and Environment Management Consultant not included in the Built Professions.
	Town Planners and Environment Management Consultant work within the BE and therefore fall within the BE Profession. They will however only be regulated by this Bill once the Minister, by notice in the GG establishes a Professional Board iro such professions. [15(1)]
	Reword to accommodate the need to include other professions. Provided for in section 15(1)

	
	3(b) – reference is made to the built environment industry.  In terms of the definition of the built environment, this includes the construction industry and associated industries. It would be useful if is made clear whether the intention is to refer to the Built Environment Professions, or to all industries working in the Built Environment.  As such, it is suggested that the clause reads:

“promote-[ ongoing human resource development in the built environment [industry] professions”

Should the intent be to indicate the construction industry, rather than the Built Environment Professions, the wording should be changed to reflect that.
	The definition of built environment is wide to include all disciplines within the Engineering profession. 

The transitional arrangements makes specific reference to the BEPs which would on effective date be subject to this Bill.  The Minister may, after consultation with the council, by notice in the GG establish PBs in respect of other BEPs
	Dealt with.

	4
	Concern that BEP Bill removes authority of universities as it grants boards the authority on education and training matters.
	The Bill does not remove the authority of the universities to determine their educational programmes, but provides for the PB to access the educational programmes of a university for accreditation towards registration within the BEP
	PC needs to consult further on this matter. 

	
	Functions of Council in section 4 are extensive. Council of SACBE cannot take over functions of all six professional councils because it meets only 2 times annually. Many decisions and rulings i.t.o. the Bill needs to be made by the SACBE Council as well as interaction with the minister.
	Ito the Bill Council is required to meet at least two times a year. Thus, Council may, depending on the extent of the work, decide to meet more that twice a year. In addition hereto, the actual “leg” work of council will be done by the PB and council committees. Further, decisions of Council will be implemented by the Registrar and Council’s support staff.  
	

	
	Function of council - Clause 4(1) is a potential conflict area. The roles and responsibilities of the Council and boards should be clearly defined to avoid conflict and for 16(3) to be meaningful. Suggestion are made in this regard
	This is a misread of the two clauses. The both have distinct roles. Clause 16(3) allows for the Council to finally decide whose function it is. 
	Agreed.

	
	4(1)(k) Council should not wait for the Minister’s request to provide advise.
	Agree
	Agreed.

	
	4(1)(n) After “professional boards” add “taking due cognizance of the differences between the professions”
	Seems like a reasonable request.
	Parked. (Agreed)

	
	4(1)(n)(v) Recognise specialization.
	This is surely to be considered in the fee structure.
	Agreed.

	
	4(1)(n) Existing voluntary associations should be automatically recognized.
	The intention is for existing VAs to be automatically recognized. Work it in transitional arrangements.
	Concerned abt the role of volunteers and their ability to dominate and control the processes, etc ,etc. 

In the absence of volunteers develop and alternative mechanism that would fill the gap played byt volunteers. 

Dept to have proposed structure tested by work study. 

	
	4(1)(r) & (2)(b) Will revenue of PB be pooled and redistributed to PB at the discretion of Council, regardless of income earned individual boards. Will viable PBs be required to subsidize council and non-viable PBs? Suggest that non-viable PB be funded by the State.
	Ito the Bill professional, of the BEPs regulated by this Act, will be required to register with the SACBE and not with a PB. Thus, the income generated through registration will be funds of the SACBE and not that of individual PB. The SACBE will from the funds earned through, among other, registration fees, will allocate a budget to the individual professional boards. 
	Consider fees to be tax deductable. 

	
	4(1)(e) Council to control and exercise authority iro education and training – 

(1) not feasible for one body to exercise such control of all the professions with their respective disciplines, sub-disciplines, specialities and categories.

(2) Well administered councils stretched for capacity – pooling of resources will not have the desired effect

(3) Unlikely that a single council will have the necessary expertise and capacity to negotiate and maintain the international accords.


	(1) the accreditation of educational programmes and the determination of standards iro of the various BEPs, together with their respective disciplines, sub-disciplines, specialities and categories, will be done by the respective BEPs. Council will ensure consistent application of policy in this regard. Will liaise with the relevant authorities to obtain recognition of the PBs as quality assurers etc.

(2) Assumption – the intention is to retain the staff of all seven council but to restructure the organization to ensure effective administration. See draft organizational structure.

(3) According to 15(2)(f) the PBs, which has the necessary expertise, will establish mechanisms for professionals to gain recognition of their qualifications and professional status in other countries.
	

	
	4(n)(iii) Ensure consistent application of policy – competence testing by professionals – appears from this that no input to be obtained from education or training institutions.
	The following steps are included in the process of obtaining registration in a BEP, namely, (1) educational qualification; (2) practical training; and (3) peer review [competency testing by professionals]. 

Education and training institutions are involved during the process of students obtaining their required educational qualifications. The competency testing by professionals [a peer review assessment] refers to the evaluations of candidates professionals for purposes of registration in a profession. The peer review assessment, is an assessment by professionals in the specific profession, and does not necessitate input from education and training institutions.
	

	
	4(1)(d) 

· The council will determine strategic policy regarding education – fundamentally the function of Higher Education

· Do not restrict to strategic policy of DPW – should include the broader needs of the economy


	The Clause refers to educational requirements for purposes of registration and practicing in a BEP

Replace “national public works policy” with “government policy”
	Agreed.

	
	4(1)(e) 

· Council will control and exercise authority in respect of all matters affecting education and training – unacceptable – is the responsibility of universities

· Composition of council – mainly of non professionals – threatening the existence of the profession
	Universities will determine the educational programmes which they would like to offer. Council and the PB will determine which programmes offered by the universities are to be accredited for purposes of registration in a BEP.

Members on the SACBE are to ensure the interest of the BE as a whole and not specific individual professions. The interests of the specific individual professions will be protected by the respective PBs.
	

	
	4(1)(m)

· Add “to gain and maintain” international recognition

· Section 4(1)m passing of this bill would ruin the current status of ECSA i.t.o. the Washington, Sydney and Dublin Accords.

Agreed.
	Agree

How? Transitional arrangements provides for the SACBE to assume all liabilities and obligations of the existing councils. This also holds true for the obligations in terms of all international agreements. In terms of the international agreements the signatories agree that the criteria, policies and procedures used by the signatories in accrediting engineering academic programs are comparable.

There is no intention of lowering any standards.

The SACBE will through the Engineering board continue to ensure that the same standards are maintained in education and training.

· 
	Agreed.

Agreed.



	
	4(2)(b)

· Renumber 4(2)(b) to 4(1)(s) – councils responsibility to ensure financial sustenance of PBs
	Should remain as is as it refers to the powers of the council to render financial assistance to the PB.

 
	Agreed.

	
	4(1)(n)(v)

· Does not understand why govt. would require such tariffs as its policy is to procure consultants on a competitive basis. This is anti-competitive and value for money cannot be interrogated at the procurement stage.

· The setting of fee tariffs is viewed by the international community as being anti-competitive. – check against competition commission. Alternatively, PBs should only be empowered to publish data associated with historic fees
	These are recommended fees which professionals may charge.
	Agreed.



	
	4(1)(m)

- International recognition will be lost if peer evaluation is not maintained  and if registrar is to decide on the registration of professionals
	Peer review is to be done at PB level. Registrar is only to attend to the administrative aspects of registration.
	

	
	4 (1)(f) – Uniform guidelines throughout the Built Environment Professions is an extremely important requirement which will greatly serve the public in its understanding of and interaction with the professions.  Consideration should be taken of the different functions and methods of the different professions.  This will be accommodated by the revised clause:

“ensure [the] that uniform [application of norms and guidelines set by] principles are determined and practiced by professional boards throughout built environment professions”
	The intention of this clause is to ensure that the norms and guidelines established by PB are applied consistently from in respect of all professionals within that profession.

The clause does not intent for council to establish uniform norms and guideline for application by the various PBs.
	Agreed. 

	
	4 (1)(j) – Considering the broad impact of the Built Environment professions, co-operation should be facilitated on a very wide scale and at various levels, including directly with government departments, and at all levels of government. The clause could read:

“facilitate [inter-ministerial] co-operation concerning issues relating to the built environment between all levels and spheres of government”
	Interact with all levels of Govt.  We agree with the changes suggested. 
	Agreed.

	
	4 (1)(k) and 4 (1)(l)– In the light of the democratic principles of freedom of speech and in encouragement of public participation, the council should not require the ministers’ request to provide advice and comments, but should be able to provide such advice and comments whether it is desired or not.  The following proposed clause reflects this:

“provide advice, if requested by the minister, or at such other time as it may deem fit and necessary, in respect of national policy that could impact on the built environment in any way, including built environment human resource development in relation to the built environment professions and to the recognition of new professions within or affecting the built environment.”
	Agree 
	Agreed.

	
	
	
	

	
	4 (1)(n) – The following examples highlight particular aspects of the various professions that may require flexibility in policy:

· Point (i) – Education and training institutions may provide excellent training for one profession, while the training in another is poor – these should be separately evaluated.  Some courses, such as engineering, is much less sensitive to large class sizes than is the case for the design professions – consistent standards should not include factors which is variable across the professions.  Some courses can have evaluation performed exclusively through written test, others require projects and oral exams – allowance should be made for these differences.

· Point (ii) Not all the professions can implement the same number of categories of registration, or use the same means to differentiate between such categories.  Various categories of registration has been identified for architects (and probably for engineers and landscape architects)  - Architect, Senior Architectural Technologist, Architectural Technologist and Architectural Draughtsperson. These categories can be based on various aspects, ranging from scope of service through complexity of brief and program, to environmental factors that require greater or lesser skill and training (Similar principles are probably applied for the other professions that have identified categories of registration).  It does not, however seem possible to define mechanisms by which categories related to ability and skill can be created for professions such as Quantity Surveying, Valuation or Project Management.

· Point (iii) Key elements of competence testing – Basic principles of practise management and contracting is so similar across the professions, that the same exam may be used for all professions.  When it comes to the application of specific contracts, differences between the professions start emerging, as architects, for example rarely need to use contracts such as FIDIC or NEC, while it is probably unheard of for a mining engineer to use the JBCC agreements.  Design skills are critical to the design professions, while its importance to engineers is much less, and very few professionals need the level of understanding of chemistry that is critical to chemical engineers.  It seems rather unlikely that a list of key elements common to all professions can be generated that will not be so general as to be meaningless.  Any attempt to enforce such a list, if one is contrived, will damage the professions to the detriment of the community and the built environment.

· Point (v) – Currently, the fees published by the councils are recommendations – professionals may charge whatever fee they choose.  If the fee tariffs will remain recommendations, the term “may” is inappropriate in such context.  If the intention is for fees to become prescribed, it should be remembered that the relative inputs of various professions vary greatly from project to project, independent of the size of the project – consistency of principle can be attained, not consistency of rules or tables of fees.


	Yes. Cannot address in the Bill

Not to be dealt with in the Bill

Not to be dealt with in the Bill

The wording of the clause seems fine to me 
	

	
	4(1)(d) delete “education” in “… must make decisions in terms thereof with regard to the professional boards and the built environment professions in respect of matters such as finance, education, training, registration …”

The Department of Education determines policy with regard to

Education 
	Will have no objection thereto, if PC so decides
	

	
	4(1)(o) delete - Professional boards do not establish education and training standards, rather they establish professional standards 
	Ito a delegated authority ito SAQA – consider rewording the clause to read:

“in consultation with professional boards, obtain recognition for professional boards in terms of  SAQA Act as bodies responsible for the establishment of education and training standards.”
	

	
	4(1)(p) delete - Powers, which are not theirs, may be given to inappropriate parties
	PB’s will obtain the power to accredit educational institutions in terms of a delegated power from Higher Education SA.
	

	
	4(2)(d) Revise, and state more rigorously - These powers of delegation are extremely wide: potentially, one person, with no specified competence, could be given ‘authority in respect of all matters affecting the education and training of persons in the built environment’.
	This clause is wide as it is a general clause on delegation. The extent of the delegation as well as the person/s to who a function/power is delegated will depend on the nature of the specific function/power to be delegated. Noted for consideration when powers are to be delegate.
	Agreed – to remain unchanged.

	5.
	Difficulty in registration as professionals. Separate Board for Horticulturists.
	Minister may consider establishing such a Board in term of 15(1). 
	Agreed.

	
	Clarify criteria for the recognitions of VAs
	Cannot be dealt with in the Bill. The criteria will be determined by the council, after consultation with the respective PBs
	Agreed.

	
	Existing voluntary associations should be automatically recognized.
	The intention is for existing VAs to be automatically recognized. To be dealt with under transitional arrangements.
	Agreed.

	
	5(10) - Is section 30 dealing with ID of Works? If so, it is out of line with section 5(10)
	5(10) incorrectly placed under clause 5. Section 30 deals with Scope of Works.

Do not see the inconsistence between 5(10) and 30.
	Need to harmonise the wording.

“ The Council must consult with –

(a) all voluntary associations;

(b) any person;

(c) any body; or

(d) any industry,

that may be affected by the [identification of the type of work] acts contemplated in Section 30 that may be performed by persons registered in any of the categories in respect of the profession in question, including work that falls within the scope of any other profession regulated under this Act.

	6
	Composition of SACBE and Professional Boards
	
	

	
	Insufficient professional representation on SACBE
	At least 6 professional from the PB. The other members except community members will be drawn from persons within the BEP.
	Agreed.

	
	6(1)(b) One person in the employment of the Department of Public Works who must be a registered professional.
	Agree 
	Agreed.

	
	One person from each of the departments of Science and Technology, and Minerals and Energy, who must be registered professionals, on the recommendation of the relevant ministers.
	Agree
	Agreed.

	
	6(1)(e) Six community representatives, of whom at least three must be registered professionals practicing in the community.
	No – council requires other expertise, e.g. finance, legal, etc.
	Agreed.

Blanche – disagree. Other expertise e.g finance would come from possibly government departments. Agree to disagree.

Chair – it is not a given that a professional will have other skills e.g. finance. 

	
	What is meant by “good character” - define
	Ordinary grammatical meaning will apply.
	Agreed.

	
	6(1)(a) should read one professional for every profession in the built environment . No need to have more than one professional per profession. How many public representatives will the Council have if the principle is applied uniformly?
	Agree 
	Agreed.

	
	Limited representation of engineering professionals on the SACBE
	Council deals with over arching inter- professional issues ito of clause 4 of the Bill. In view thereof, there is no need for proportional representation of professions.
	Agreed.

	
	1. The control of the engineering profession is directly linked to the interaction and consultation between the minister and the council through the bill. The danger exists that the very important matters previously taken care of by the EPA could be disregarded and the engineering council and the public will be prejudiced.
	(1) There is no basis for this comment. 


	Agreed.

	
	A cap is placed on the number of professional members in the composition of the professional boards
	In order to address the engineers concern in this regard the Department will have no objection to this number being capped at no more than 30 members per PB.
	Agreed.

	
	Constitution of council - Welcome the number of community reps on the council, but suggest that all 6 community reps have the expertise necessary for carrying out the functions of the council
	Agree – however the wording of clause 6(1)(e) does not preclude all 6 community reps. from having the necessary expertise.
	Agreed.

	
	No guarantee that the board rep. on council will be a professional. May be a community rep. or academic. No guarantee that a professional person will be appointed from the tertiary institutions.
	Clause 6(1)(a) requires a professional from each professional board to be sit on the council. 

Consider amending this clause to remove designation of such professionals by the respective professional board. This is to avoid 

Required persons registered in the various BEPs.
	Agreed.

	
	Composition of Council – 

(1) it is proposed that the community stakeholders have “expertise necessary for the proper carrying out of the functions of the council or board”.

(2) it is proposed that community nominations be made through NEDLAC

(3) Labour Market Chamber of NEDLAC be give the opportunity to engage the Bill as it affects the community and public

 (4)
Propose that there should also be reps from organizations that provide practical training.
	(1) Agree

(2) NEDLAC is a body where govt negotiates on economic and social matters. Its composition is limited to govt, labour and business and is thus limiting.

 (3)No

(4) No

(5) 
	Should be specific to council.

Agreed.

Agreed.

	
	6(4) … or the statutory body referred to in subsection (1)(f)
	6(4) to be deleted if PC allows the amendment to 6(1)(a)
	Agreed.

	
	6(1)(d) – correction – “not more that two” should read “ not more than two”
	To be corrected
	Agreed.

	7
	7(1)(g) Line 40 – “my” should read “may”
	To be corrected
	Agreed.

	
	7(5) after dissolution minister must immediately appoint a new council
	This will be done immediately, subject to the required procedure to be followed. 
	New Council to be appointed by 90 days.

	
	7(8),(5),(6),(7) Concerned about the role of the Minister
	What is the specific concern regarding the role of the minister? The Minister’s intervention is necessary to ensure that the council acts as a law on to its own. The Minister will act in the best interest of the BE and the country.
	Agreed.

	
	7(2)(f) how does the Minister remove a person nominated by the public.
	The same manner as the Minister will remove any other nominated person.
	Agreed.

	
	7(1) Clarify the use of the words “…or ordinarily resident in the Republic… to avoid unnecessary debate thereon

Suggest that only SA citizens should be eligible for membership of the council.
	To remain.
	Agreed.

	
	Dissolution of Council – it is untenable that the functions of council rest in the Minister for any length of time. Tardiness in constituting a new council may have far-reaching effects
	If the Minister fails to appoint a new council within a reasonable timeframe, members of the profession may still approach the court for relief. 
	Dealt with earlier in terms of the 90 days.

	8
	· Notice period and method of delivering notices should be stipulated.
	
	

	
	8(1) concerned about the role of the Minister
	What is the specific concern regarding the role of the minister? There is no need to change the Minister’s role.
	Agreed.

	
	8(1) Bill provides for the Minister to appoint the chair and vice chair and to approve the appointment of the registrar. The potential for political influence and control and the dangers inherent in such influence and control are cause for serious concern. May lose the opportunity of appointing the best Registrar if the minister appoints someone who shares his/her political view over a person who will best benefit the industry.

Suggest:

(1) council appoint chair and vice chair

(2) chair – qualified & registered in one of the professions

(3) council registrar – administratively supported by board registrars

(4) registrar account to council

registrar - qualified & registered in one of the professions
	 Rejected.


	Agreed. Minister always appoints the Board. 

Blanche – disagrees with the principle of the Minister appointing the Chair and Vice-chair.

	
	Add subclause (8) to read “The council may propose a vote of no confidence on the chairperson or the vice chairperson
	To be considered.
	The code of conduct is there to govern all members of the Council, including the Chair and Vice Chairperson.

Not to be considered.

	9
	9(2) Registrar should not have too much power.

Responsibility should be delegated to a committee of council
	Rejected
	

	
	Meetings of Council – clarity sought on 9(1) – is minister to determine the time and place of the first meeting of the first term or the first meeting of every term of council. Suggest that minister determine the first meeting of every term of council. 
	This is a once–off event and therefore the amendment is not necessary.
	Agreed.

	12
	Registrar should not have to much power – responsibility should be delegated to a committee of council.
	Rejected.
	Not practical. Agreed.

	
	12(4) concerned about the role of minister
	Rejected. The Minister will act in the best interest of the country.
	Agreed.

	
	Section 12 which refers to the operational structure envisaged by the is not clear and may create insufficient capacity
	Organogram has been done.
	Not possible to put an organogram in the Bill. Agreed.

	
	Bill must ensure that matters relating to professional registration falls within the responsibilities of the boards
	The peer review will be undertaken by the PB. They would also determine the training required before registration. 
	

	
	Each Board should have a Registrar with profession-specific knowledge and competence and supported by constituted secretariat
	Rejected. Each Board will have a Board Manager.
	Agreed.

	
	Appointment of Registrar – Bill silent on employee benefits. Bill should make principle statement for council to determine employee benefits.
	Such matters cannot be legislated.
	Agreed.

	
	12(2) Registrar does not have the capacity and capability to be secretary of council and 6 PBs and registrar of categories within each PB
	-
	

	15
	Concern that BEP Bill removes authority of universities as it grants boards the authority on education and training matters.
	This is only for the purposes of registration.
	Agreed.

	
	15(5) Composition of SACBE and Professional Boards.
	
	

	
	· Concerned about whether people appointed to the Boards will be technically knowledgeable.

· Concerned about the role of the Minister in the functioning of the Boards.
	The Minister will act in the best interest of the country.
	Agreed.

	
	Professional councils reduced to boards will be emasculated
	Why? Rejected.
	

	
	Which one is established first, council or board?
	The council is established first.  
	With amendment proposed the council will come first.

	
	15(1),(4) concerned about the role of the Minister
	The Minister will act in the best interest of the country.
	

	
	15(1) should read “The Minister must/shall… establish a professional board” 
	Rejected. This goes beyond the existing councils. It is written in that manner to include more boards. 
	Park. Agreed.

	
	In section 15(5) the word "for" should be started at the start of each of subsections (g) to (l)
	To be corrected.
	Agreed.

	
	Establishment of Boards – silent on administrative head of professional boards. Bill should recognize the administrative head of the professional board
	Organogram has been done.
	Dealt with earlier.

	
	15(1) - Establishment of Boards –

(1) Minister’s authority to establish boards lacks definition and appears arbitrary.

How is this power to be exercised and what would this entail?
	Comment without merit.
	Agreed.

	
	15(5)(b) The limitation on community reps not being registered professionals seems unconstitutional and should rather read “preferably not registered professionals”
	Check the constitutionality of this section.
	Agreed.

	
	15(5)(h) Committees to have at least one board member who is the chairperson – impractical – insufficient board members for the number of committees
	This does not follow. 
	Agreed.

	16
	16(1)(b) - It is not appropriate for a

professional board to advise on

matters pertaining to education

and training.


	Rejected. Expertise and industry needs will be found in PB.
	

	
	16(1)(c ) - The scope of ‘assist’ and

‘promote’ are not clear. Revise to better reflect the

monitoring role of a professional

body.
	The assistance they will be rendering will be that of an expert in their own field. 
	Agreed. 

	
	16(2)(a) - A professional board should not

have unlimited access to a

university. It falls to the

university to invite the professional board onto the

campus for such purposes as

the university may request. Revise
	The power to accredit programmes offered by higher education is delegated to PB by the HEA. Accreditation visits will be undertaken in terms of and subject to HEA. Notwithstanding S17(2) of the Bill provides for educational institutions to apply to PB for accreditation of education programmes offered. 


	To be revised

Tebogo is happy with the formulation as is in the Bill

	
	16(2)(b) – rewrite - Not clear what provisions of the

HE Act the clause invokes; and

withdrawal of accreditation is not

a single event
	Query not clear
	

	
	16(2)(c) - delete - It is not the responsibility of a

professional body to consult

another body regarding

education and training
	Query is not clear. The author is confused abt the role of HESA. 
	

	
	16(2)(d) - Revise once the legislation regarding

SAQA is settled. - The role of SAQA is changing
	Alignment will happen by operation of law.
	

	
	16(3)(a) – rewrite - There will be no need for

ratification of a board’s decision

by the Council (for matters

falling entirely within the ambit of

the board, where ambit is

decided by the Council); if an

institution sets and exam, it is

not within the authority of the

professional body to appoint

examiners or moderators
	
	No need to debate. Comment rather than a suggestion.

	
	May have negative consequences for universally accepted independence of the profession.
	
	

	
	16(2)(f),(g),(j) – creating confusion as to which authority is responsible for registration of professional and maintenance of the register
	The Registrar and the PB have a role in the registration process.  The registrar keeps all registers. The registrar gives effect of a decision by the PB to removal. Appeals against that decision 
	Agreed.

	
	16(2)(b) - PB to grant, refuse, or withdraw accreditation – no institution to provide training unless accredited by the PB-
(1) has consideration been given to the Higher Education Act, No 101 of 1997 and it candidacy phase accreditation system.

PB runs the risk of making uninformed decisions
	Alignment will happen by operation of law.
	

	
	16(2)(g) - PBs may appoint examiners, conduct exams, grant certificates, charge fees – entails a further impinging on and marginalization of educational institution’s functions.
	-
	

	
	16(2)(e) - International recognition will be lost if peer evaluation is not maintained  and if registrar is to decide on the registration of professionals
	-
	Agreed.

	17
	17(2),(3) - Educ. Instit. to apply to PB for accreditation, PB may refuse application, PB may impose conditions and requirements – is an imprudent intrusion on the responsibilities of the educ. Instit. in collaboration with Higher Education SA
	This is a delegated function which is for the purposes of registration only.
	To be revised.

	
	17(4) - Criminalization for non-compliance – effectively resulting in the Vice-Chancellor being imprisoned for up to 12 months  is an unconscionable state of affairs
	-
	This is not harsh. Agreed.

	
	17(1) - Educational institutions may not offer a programme if it is not registered by a PB. Drafters don’t understand the HE Act and the CHE’s accreditation system to make candidacy phase accreditation the permission to offer a programme. The PB may not accredit a programme but it remains the CHE decision whether it continues to be accredited.
	Universities will determine the educational programmes which they would like to offer. Council and the PB will determine which programmes offered by the universities are to be accredited for purposes of registration in a BEP.


	

	
	17(2) - Is strange and written without regard to the way things work
	This is a comment without any input.
	Agreed.

	
	17(3) - Allows PBs to veto the establishment of an educational programme – unacceptable to the university as an autonomous institution
	PB will not veto any educational programmes being offer by educational institutions. The role of the PB, subject to the delegation received ito HEA, is to merely accredit educational programmes for purposes of registration in a profession. In other words the educational institution may continue to offer a programme which is not accredited by the PB, but that educational institution will not be allowed to represent that such educational programme share satisfy the educational requirement for purposes of registration in a profession.
	

	
	17(5) - What about the CHE and the new NQF Bill – collaboration with the CHE is proposed
	The CHE will be represented on the Council. 
	

	
	17(1) - The CHE is responsible for the accreditation of programmes and should continue to make such decision.
	Noted. 
	

	
	17(1),(2),(3) –

(1)  PB cannot decide on the educational part of the qualification – prerogative of the CHE

(2) PB can only accredit the qualification for admission to the profession

(3) The words “education” and “training” may be confusing as higher education institutions do not provide training


	(1) This is a delegated function.

(2) noted

(3) Training refers to post academic qualification training to gain experience. 
	

	
	Autonomy of educational providers:

(1) Clause 17 is impractical and interferes with the autonomy of the higher education providers

(2) Impractical because it implies that any course offered by a provider for CPD would require permission or accreditation from a PB – administrative nightmare and logistically impossible

Suggest that the provision should prohibit a provider from purporting that a particular course is accredited or would be accredited, when it is not.
	(1) This is for accreditation purposes only.

(2) clause 17 deals with the accreditation of educational programmes for purposes of registration in a profession. There is no requirement for courses offered by service providers for CPD to be accredited by PBs.

 
	

	
	17(2)(a) – delete - The boards and council should not be concerned with the activities of a higher education institution ‘before teaching’, and should not be required to furnish details regarding education or training since it is the nature of the graduate that is of concern to the professional body. Any evaluation of a qualification that may be done by a board or  council should be based on the graduate i.e. at the point of qualification or thereafter, and the abilities, knowledge and competence of the graduate.


	Universities will determine the educational programmes which they would like to offer. Council and the PB will determine which programmes offered by the universities are to be accredited for purposes of registration in a BEP.

Clause 17(2) provides educational institution to apply to PBs for accreditation of their programmes. On receipt of such application, if necessary, the PB’s may ito Clause 17(2)(a) request further information for purpose of process such application for accreditation. 


	

	
	17(3) – delete - This gives the professional body inappropriate and unchecked powers. Surely it cannot veto educational programmes.
	The PB will not be vetoing educational programmes. The educational institution will still be able to offer such programmes however, for purposes of registration in a profession, such educational qualification would not be recognized without accreditation by the PB.
	

	
	17(4) – delete - This gives the professional body inappropriate and unchecked powers.
	This penalty will only apply to educational institutions if they misrepresent to students that the successful completion of such educational programmes will satisfy the qualification requirement for purpose of registration in a particular BEP 
	

	
	17(5) – revise - ‘Education and training’ and ‘profession’ are conflated (and reference is to the SAQA Act).
	This clause needs to be reworded. 


	

	18
	Revise - The prohibition of persons from practicing any built environment profession’ unless registered,

twinned with the general vagueness of what constitutes the built environment, “definition: the physical world that has been intentionally created through science and technology for the benefit of mankind”, makes it difficult to know exactly who this

Bill applies to.
	The definition of built environment profession refers to the professions for which a professional board is established in terms of Section 15. The provisions of this Bill will therefore apply to those BE professions for which a PB is established ito clause 15 
	Definition of BE parked.

	
	18(3) – concern about the registration process
	What is the concern?
	

	
	18(3) - Registration of the individual must be judged by the -- Professional boards on advice of peers.

Bill will jeopardize recognition of SA education standards
	Registration will be judged by the professional boards.

It is not clear how the Bill will jeopardize recognition of SA education standards.
	Cannot respond to these comments as they do not explain the how.

	
	18(3) the Registrar of the SACBE decides whether an applicant complies with the requirements for registration. Must remain with BE professionals
	The registration process is determined by the professional boards and the registrar only performs an administrative function.
	

	
	18(4) – registrar empowered to satisfy himself whether an applicant satisfies the requirements must remain with BE Professionals
	The registration process is determined by the professional boards and the registrar only performs an administrative function.
	

	
	18(3),(4) - Compulsory Registration – 18(3) & (4) inconsistent with 16(3)(a), 20(1) and 21(1). Registrar competent to appraise applications of registration. Such appraisal should be done by the boards.
	We do not see the inconsistency

The inconsistency was not pointed out
	

	
	18(2),(3) – will BE Professionals be responsible for registration
	The registration process is determined by the professional boards and the registrar only performs an administrative function.
	Dealt with

	19
	Must ensure that the matters relating to professional registration falls within the responsibilities of the boards
	The registration process is determined by the professional boards and the registrar only performs an administrative function.
	Dealt with

	
	Creates confusions as to who is responsible for the registration and the register
	The registration process is determined by the professional boards and the registrar only performs an administrative function.
	Dealt with

	20
	Restoration of name to the register – insert clause for unrehabilitated insolvent to be restored after a period of five years.
	Insolvency should not be grounds fir removal or suspension of a professional
	The fact that someone is an insolvent does not necessarily make him unprofessional.

	23
	Allow for appeal process if someones application has been turned down
	This is the authority of the board and cannot refer the matter to council has it will remove the peer review mechanism. If the peer review takes place at committee level then the candidate may appeal to the Board.
	

	
	Register as Proof of Registration – The issuing of annual registration certificate is administratively cumbersome. Proposes the issuing of a “life” certificate and annual issue confirmation of registration.
	Should remain an annual event. If someone is issued a life certificate there is no incentive for them to pay annual registration fees
	Agree on the annual registration frees

	25
	Concerned about the Minister’s role
	
	

	
	
	
	

	
	Lack of provision for international accreditation and recognition
	Section 4 (1) (m) provides for the council to coordinate the establishment of mechanisms for professionals to gain international recognition.
	

	
	Impression created – a person may qualify for registration on the strength of obtaining the prescribed qualifications and passed the additional examination. This is a departure from the peer review process, which are prescribed by international agreements. Non compliance will endanger SA’s recognition.
	International standards will be maintained but the registration process will be made more transparent
	

	26
	May have negative consequence on the universally accepted independence of the profession
	It is not understood how the prescription if qualifications by the Minister will negatively affect the independence of the professions
	

	
	Impression created – a person may qualify for registration on the strength of obtaining the prescribed qualifications and passed the additional examination. This is a departure from the peer review process, which are prescribed by international agreements. Non compliance will endanger SA’s recognition.
	The registration process will include a peer review process
	

	
	26(1) - Registration of persons who hold a qualification that is not prescribed – Minister provides for in consultation with council:

(1) the composition of the council will result in the lack of the requisite knowledge to make informed decisions, such as the decisions on whether a qualification indicates “a satisfactory standard of professional education and training”

it is disquieting that a person who is unable to obtain a university degree may still be permitted to register merely on the basis of passing an examination approved by the board
	The basis for the assumption that the council will lack requisite knowledge is not understood.

A person with no diploma or degree will not be able to register
	Misunderstood the section.

	
	Clause 26(1) give a confusing message – PB will carry out registration – yet clause 18(2) and (3) allocate this function to the Registrar
	The professional boards sets the criteria for registration and the registrar’s task is an administrative one
	Misread

	
	26(3) - The nature of examinations or evaluation should not be done by the Council but on recommendation of the relevant PBs
	The minister is to prescribe the framework for how foreign qualification how to be recognized by professional boards. 

S26(3) contemplates examination be held for these foreign qualified being conducted by the PB in a manner determined by council. 
	Misread of the section.

	28
	(1),(2) – delete - Not clear, but appear to infringe on the right of a university to

determine who may teach. Why would a foreigner need to be deemed a professional by the board in order to (in (1)

‘promote education or training for practising…’ or in order to allow the person to ‘give demonstrations’ (in (2)) at an

institution?


	Title “Registration of persons not permanently resident within the Republic for educational and training purposes”.
	Agreed. 

	
	Concern that BEP Bill removes authority of universities as it grants boards the authority on education and training matters.
	The Bill does not remove the authority of the universities to determine their educational programmes, but provides for the PB to access the educational programmes of a university for accreditation towards registration within the BEP
	Agreed.

	
	28(2) – define the word “demonstration”
	 No need to define. 
	Agreed.

	
	The reasoning for this clause remains elusive. No requirements necessary for qualification are specified, which may result in confusion and inconsistent implementation.
	The person concerned will have to be qualified academically.
	Agreed.

	
	(1) - Are unclear and confer rights not easy understood. Is the intention that a non permanent resident of the RSA may be registered for a period of time as determined by the Council? It is understood that demonstrations also include examinations.
	This Section applies to foreigners who intend to lecture in education institutions
	Agreed.

	29
	Accreditation should be review in light of current & future education legislation.
	Accreditation and accreditation visits are necessary in order to ensure that the education standards satisfy the requirements for registration.
	

	
	Explain the rationale for clause 29(5) and how it would be implemented in practice
	This is a balancing act bet public interest/protection vs students who have not been adequately trained. 


	Agreed.

	
	(1) places an acute administrative burden on the educ. Instits.

(2) Penalty of losing accreditation is excessive

(3) Present system allows deficient programmes opportunities to rectify shortcomings without disrupting the programme

(4) What protection is afforded to students during periods of suspension of accreditation?

Explain the rationale for clause 29(5) and how it would be implemented in practice
	
	

	
	(1) - This is covered in the accreditation process and it would seem as if it is worded very arrogantly
	
	

	
	(2) - This is disruptive of the programme. In any institution, opportunity is given to address deficiencies. The accreditation system in ECSA deals with this in a professional manner 
	
	

	
	(3) - This is unacceptable. What measures are in place to protect the students and graduates
	
	

	
	(5) - This is unacceptable – university has quality mechanisms making the proposed regulation unnecessary. The university is a respectable autonomous institution which must be respected.
	
	

	
	(5) - PB to monitor every examination - could be disruptive to the university
	
	

	
	Powers given to the Minister with regards to education and training are misplaced and should be given to the Minister of Education.
	
	

	
	(2),(3) - Do not use accreditation as a tool of leverage – withdrawal and restoration of accreditation not in the interest of the student
	
	

	
	(1) – revise - It is not clear that the section complies with the provisions concerning personal information in the Access to Information Act


	The intention is to request stats with regards to the particulars listed under clause 29(1). The disclosure of personal information will not be necessary and the disclosure of such stats will therefore not be on breach of any person’s right to privacy.
	

	
	(2) – delete - The punitive measure appears to be unaligned with the offence and unfairly punishes graduates qualifying during the time of suspension of the accreditation. Also, it is silent of the methods in the current accreditation system that address problems, in terms of which programmes are not suspended, but are able to be improved without undue disruption.


	Agree: to be reworded to remove prejudice to existing students on such programme.
	

	
	(4) -  This is patently unfair – see also

above
	As above – 
	

	
	(5) – delete - Such responsibility lies with the

university, and not with a professional board
	the intention of this provision
	

	30
	Scope of work – Minister does not have to heed to advise by council or board. (delete S30(1))
	The Minister may consult with the council, professional board and any relevant voluntary association before defining the scope of any built environment profession 
	Agreed.

	
	(3)(a)(iii) - Where will the detail of the “prescribed act” be defined? 
	The reference is incorrect
	Agreed.

	
	Is section 30 dealing with ID of Works? If so, it is out of line with section 5(10)
	Wording can be harmonized
	

	31
	Allow for appeal procedure for someone whose registration has been turned down
	Has a right to review in terms of Section 33 of the Constitution in terms of PAJA
	Agreed – no need to refer to PAJA in the Legislation

	32
	Define specialist
	This will be dealt with in the regulations.
	Agreed.

	40
	Appeal committee should also inform the council
	
	

	
	Appeal – silent on the right of appeal to a higher body if unsatisfied with the decision of council
	The Bill is silent on this matter but the affected person may approach a court for relief.
	Agreed.

	41
	Clause 41 needs clarification as the penalty of 5 years contradicts clause 39(3)(b)
	There is no contradiction as the penalty of 5 years only applies to those persons who were suspended or their names struck off in terms of S 39 (3)
	Agreed.

	44
	Clarify clause 44 – appears to be in conflict with clause 18, negates any of the provisions of the Act; and contradicts all provisions of the Act.

In view of the comprehensive safeguards contained in the Act, the minister’s powers of exemption should be deleted.
	Section 44 (1) allows the establishment of companies of engineers and other professions. The people who are employed by such company or its directors, must however be registered in order to perform professional acts.
	

	
	- Registration of the individual must be judged by the Professional boards on advice of peers.

- Bill will jeopardize recognition of SA education standards
	The registration criteria will be determined by the professional boards
	

	
	Exemption from operation of the provisions of the Act – 44(1) negates clause 18.
	Section 44 (1) allows the establishment of companies of engineers and other professions. The people who are employed by such company or its directors, must however be registered in order to perform professional acts.
	Agreed.

	46
	The reasoning for this clause remains elusive. No requirements necessary for qualification are specified, which may result in confusion and inconsistent implementation
	If a person practices a BE profession in the absence of being registered with SACBE, such person in term of Clause 46(1) will not be able to recover costs for such services rendered. In other word he would not have recourse to the courts in the event of his client failing to pay him for his services. 
	Agreed.

	
	Is unclear
	
	

	47
	(1) is extremely problematic

(2) reminds one of the extent of search and seizure 

(3) implementation – potential for confusion

(4) the exact mandate and powers of the investigator will have to be detailed and communicated to the institutions

 (5) penalty is militant
	Powers of the investigator will be defined in the regulations.

Contemplates a situation where there is a need for an accreditation visit. If the institution does not co-operate the PB need to have power to enter the institution. 

Does public institution have the right to privacy?


	Agreed.

	
	Why is this necessary? The university is open to the public
	
	

	
	Is unnecessarily adversarial- does not align with current co-operation approach to accreditation
	
	

	
	Investigations on education and training be done in consultation with quality assurance body.
	
	

	
	Provision under ‘investigation…education and training…”  be deleted as it offers search and seize powers
	
	

	48
	(1) Registration of students is ill-advised and unnecessary

(2) Students not involved in projects for which registration is necessary
	The requirement for the registration of students will be removed from the Bill.
	Student at institution will not be forced to register.

	
	Minister’s power, in consultation with the council – comments on 26 equally applicable


	Minister’s role in issuing regulations ito this Bill is to ensure alignment with government policies. The relevant PB will ensure the relevant standards etc applicable iro their respective professions, the council will ensure consistent application by the PB of policies. 
	

	
	Publication of Regulations – Power given to Minister to regulate without consulting creates scope for abuse of power.
	Clause 48(5) authorizes the Minister to make regulations without the requisite consultation referred to in 48(1), but only on recommendation by the council and if it is proven to be in the public interest. 
	To include the PC in the consultation process. “after consulting”. 

	
	48(1)(a)(i) It is not necessary to register students as they are not working as practitioners
	This will be addressed

Should be amended
	

	
	48(1)(a)(ii), (iii) and (e)(ii)

(1) The standards of qualifications offered are the responsibility of Peers and the university and not the Minister.

(2)  – totally unacceptable and not in the interest of public and safety.

University is autonomous – can decide its programme length and standards exit level outcome of a qualification and not the Minister.
	The standards of qualifications will be determined by the professional boards and only published by the Minister.

The Minister will prescribe standards for a programme that has as its objects to qualify any person for the practicing of any built environment profession.

The university is autonomous and can decide its programme length and standards as long as that programme does not have as its objects to qualify any person for the practicing of any built environment professions
	

	
	48(1)(a)(ii),(ii) & (e)(i) Powers of Minister to regulate standards and requirements – neither minister nor council have the expertise – Minister of Education should regulate
	The Minister of Education does not have the expertise to regulate the education and training standards of prospective professionals without any input from the professionals concerned.

The professional boards will be involved in setting the standards of education and training for the purposes of qualifying for a profession
	

	
	48(f)(ii) Substitute the word “candidate” with the word “person” – definition of “candidate” is specifically defined in the Bill
	The proposed amendment will be effected and the section amended accordingly.
	n\ Agreed.

	
	Definition of “candidate” – seems to have two meanings if you read clause 1 with clause 48. 

Clause 48(1)(a)(i) – candidates who are studying

Clause 48(1)(a)(v) – candidates in service or work base training

Clause 48(1)(a)(v) should refer to learner candidate.
	Clause 48 (1) (a) (i) will be amended to remove any reference to students who are still at education institutions as “candidates”.
	

	
	Should not regulate duration of curriculum
	The provision that empowers the Minister to regulate duration of curriculum will be removed.
	

	
	Concern that BEP Bill removes authority of universities as it grants boards the authority on education and training matters.
	The Bill does not remove the authority of the universities to determine their educational programmes, but provides for the PB to assess the educational programmes of a university for accreditation towards registration within the BEP
	

	
	Regulations – proposes the addition of clause 48(f)(iii) to read as follows – “The code of conduct for Council members and Professional board members.
	S43 already provides for this.
	Agreed.

	
	48(5) Publication of Regulations – Power given to Minister to regulate without consulting creates scope for abuse of power.
	This power will be exercised by the Minister in exceptional cases. In order to curb the scope for abuse, this power will be exercised on recommendation of the council

Need to make correction – should refer to subsection 4.
	Dealt with above

	S51
	
	Consider providing for transitional recognition of VAS currently recognized in current dispensation. S51(6)

Address the two subsection 2.
	Agreed.

Agreed.
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