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1. INTRODUCTION
South Africa undoubtedly has one of the most progressive water rights-related legislative and policy frameworks in the world. The national Free Basic Water Strategy (2001) reflects the approach that water is not merely a commodity to be sold in order to recover costs or make a profit, but is a social and developmental good and a basic human right. Indeed, the water services policy and legislation framework at national level incorporates a water rights approach. However, when it comes to the implementation of water policy, and specifically Free Basic Water FBW) at the local level, there are numerous problems. The Department of Water Affairs and Forestry (DWAF) has clearly recognised some of the municipal shortcomings in implementation, and is in the process of shifting its role from ‘player’ to ‘referee’ and regulator of the water sector as per the recent National Water Services Regulation Strategy (2008), although the nature and scope of this regulation is still being decided as the strategy is still in development. Moreover, the recent judgment in Mazibuko and Others v City of Johannesburg and Others (Mazibuko)
 in the Johannesburg High Court has called into question the City of Johannesburg’s FBW implementation. It is likely that, notwithstanding any outcome of the appeals process, this case will encourage other social groupings in other localities to question their FBW allocation.

Recent research undertaken by CALS reveals that, across the country, there is a definite preoccupation with cost-recovery and credit-control at local government level. While often over-burdened, under-capacitated and under-funded municipalities may be aware of the progressive policy and legal framework within which they operate in the water services sector, their emphasis is often on generating much-needed revenue and prohibiting poor households from using ‘too much’ water, as opposed to extending the access to an adequate supply of water to all in within their jurisdiction.
  Yet, within this cost-recovery dominated approach, CALS’ research has identified differing FBW implementation policies across municipalities, many of which are problematic and some of which are probably unlawful. 

2. BACKGROUND TO FREE BASIC WATER POLICY 

The FBW policy is not directly legislated; however policy outlining free basic water provision is based on sections of the Water Services Act No 108 of 1997, as well as regulations enacted in terms of the Act, which provide substance to the constitutional right to water (section 27(1)(b) of the Constitution of the Republic of South Africa Act 108 of 1996. According to DWAF’s national Free Basic Water Implementation Strategy of August 2002, FBW is intended for poor households to gain access to a basic supply of water. The national policy however does not define ‘poor’ and local government is given the role to define local poverty indicators and to identify which households fall within the definition.
 The FBW policy defines the basic level of water supply as 25 litres per person per day, which is the equivalent of about 6 000 litres (6 kilolitres) per household per month for a household of eight people. This volume of 6 kl per month has therefore been set as the target as a basic level for all households in South Africa. This quantity is also regulated as part of the national strategy in terms of Sections 9 and 10 of the Water Services Act.
 According to the Strategic Framework for Water Services, where sustainable, water services authorities should give consideration to increasing the basic quantity of FBW to poor households from 25 litres per person per day to at least 50 litres per person per day. National government is to give consideration to increasing the national subsidy over time to make this feasible in all water services authority areas.
 The 50 litres per person per day allocation is the amount widely acknowledged as the minimum amount of water per day required to lead a healthy and dignified life. 

3. PROBLEMS IMPLEMENTING FREE BASIC WATER POLICY

Following CALS’ research into water services provision across fifteen municipalities in South Africa, and as highlighted in the Mazibuko judgment, there are a number of fault lines around the implementation of FBW policy at the local government level. These will be briefly summarised as follows.
3.1. Some Municipalities Still Not Providing FBW
There are still some municipalities in South Africa, particularly rural and under-resourced ones, who are not providing any FBW to poor households. Often they have a Free Basic Water Policy in place but no means of implementing it. The national FBW policy is flexible and allows local municipalities to decide how they will apply the policy specifically and practically, as well as encouraging better resourced municipalities to increase their FBW amount. According to the 2002 Free Basic Water Implementation Strategy, municipalities were meant to implement the policy with immediate effect, and those municipalities which could not implement by July 2003 were to be identified and treated as ‘special cases,’ given the highest level of support by DWAF.
 This was over five years ago and yet in some municipalities poor people still cannot access even the minimal FBW amount. While there may be national policy in place, there is as yet no clear enforcement of the policy or national assistance to implement at the local level.
3.2 How Much Free Basic Water?
The national FBW policy accepts that 6kl per household per month (working on an average household of eight persons) or 25 litres per person per day is sufficient, however DWAF has acknowledged that this should ideally be increased to 12kl per household per month or 50 litres per person per day. This is the amount that the government’s 1994 Reconstruction and Development Programme (RDP) stipulated as a “medium term goal.”
 International experts have stated that 25 litres per person per day is insufficient water to lead a healthy and dignified life, especially for people living with HIV/AIDS (PLWHA), and the FBW amount should be increased accordingly, at least to a minimum of 50 litres per person per day. 
 
In poor areas there are often more than eight people to a household and backyard dwellers living on the property, thus it is often the case that many residents are excluded in the determination of the 6 kl per household per month allocation. In Mazibuko, Johannesburg High Court Judge Tsoka found that Phiri households consist of on average a minimum persons of 16, and that in Phiri the number of residents per yard far outnumber members of a household because there are more informal settlers in a yard than members of a household. According to him, “this means therefore that many residents of a yard are excluded in the determination of the 25 litre per person per day or 6 kilolitres per household per month. They have no access to water at all”
 

3.3 Problems with Targeting Free Basic Water 

In most municipalities, FBW is allocated through income-based indigency registers, which are most often a chronic under-representation of qualifying households who are successfully registered and receive benefits. It is often the case that the most vulnerable in society simply do not know about the indigency register or fear registering for various reasons. Becoming an ‘indigent’ requires poor households to register through an often onerous and burdensome administrative process with many requirements, and the process of applying for indigency status is often not only stigmatising, but is also highly exclusionary, most often requiring a person to be a municipal account-holder (this excludes most poor tenants and certainly excludes ‘unlawful occupiers’, who also have housing rights and the right of access to sufficient water) and having an identity document (this excludes many undocumented poor and vulnerable people). Qualification for indigency is typically linked to total household monthly income, which differs widely across municipalities, generally in the range of between R800 and R2 100 per month. In Johannesburg, for example, the amount is a total monthly household income of less than R1881 (two times the maximum social grant plus R1). 
A critical problem with accessing FBW through the indigency register is that the definition of indigent is very narrow and leaves a potentially very large ‘black hole’ comprising those who are poor but do not qualify as indigents or those who for whatever reason do not register for indigency status. Also, it is often impossible for people who do not own property to register and thus gain access to FBW. 
3.4 Conditions Attached to Accessing Free Basic Water

When applying for FBW through the indigency policy, people are often required to have flow restrictors or prepayment meters (PPMs) installed to qualify for FBW and ensure credit control. These devices are installed ostensibly to assist poor households ensure they do not run into debt and are thus summarily disconnected from their water supply. Water disconnections are unlawful, as people must be able to access at least a basic amount of water. Therefore, municipalities fit poor households with flow restrictors which are highly problematic as they restrict the flow of water to unacceptable levels, whereby people have to wait for hours to fill a bucket and if there is an emergency i.e. a fire they do not have ready access to water. 
Prepayment meters are installed in order to limit poor households to the FBW amount (normally 6 kl per month), and households must purchase water over and above this amount. When the monthly allocation of FBW (or the daily allocation, as is the case with PPMs being installed in Cape Town) is exhausted, water is immediately cut off, regardless of the household’s ability to pay for more water and without giving people the opportunity to make representations to the municipality. In the Mazibuko judgment, Judge Tsoka found the installation of PPMs in Phiri, Soweto as unlawful and unconstitutional, and it is disturbing that other municipalities in South Africa are continuing to install these devices in poor households.

3.5 Free Basic Water and Tariff Structures

When FBW is provided through a rising block tariff structure, it is often the case that the next block up from the free basic block (normally 0 – 6kl) is priced at a level that is unaffordable for poor households, so that there is the disincentive for these households to consume any more the free basic amount (generally 6kl per household per month), even though experts have stated that this an insufficient amount;

Indeed, tariff structures across municipalities differ considerably, with some municipalities using a 10-block rising block tariff structure, and others using only a 3-block structure, which makes no real provision for ‘the more you use, the more you pay’ principle. Municipalities are given no assistance in conducting affordability or elasticity of demand studies which would inform their tariff structures and ensure that poor households gain access to a sufficient and affordable amount of water, and that ‘hedonistic’ water users are penalised within the tariff structure for excessive or luxury water consumption.

3.6 Allocating Free Basic Water through Third-Party Intermediaries

There are many cases where people who qualify for FBW cannot access it because they are mediated through a third party who control the relationship between them and the municipality or water services authority. This generally occurs in two situations: in rural or farming areas where farm workers and dwellers living on privately-owned farms are reliant on the farmer for their water supply; and in urban centres and inner cities where tenants living in flats are reliant on their landlords as an intermediary for their water supply, or ‘unlawful occupiers’ who have no relationship with the water services authority because they are living in collapsed sectional title units or buildings with absentee landlords.
In 2002, DWAF was supposedly finalising guidelines for local authorities to implement the FBW policy in blocks of flats and on farms
; however these issues remain a major stumbling block for many people gaining access to FBW and there are no clear national guidelines in place to deal with these local level structural problems.
� Mazibuko and Others v City of Johannesburg and Others (Mazibuko), Johannesburg High Court case no 06/13865 (as yet unreported), judgment of 30 April 2008. CALS was the attorney of record in this case.


� CALS, the Centre on Housing Rights and Evictions (COHRE) and the Norwegian Centre for Human Rights (NCHR) recently surveyed water services provision within fifteen municipalities across South Africa, with one of the main focuses being on their implementation of Free Basic Water. Many of the problems highlighted in this submission are taken from the draft report entitled “Mapping South Africa’s Water Services at the Local Level: An Analysis of Fifteen South African Municipalities and their Approaches to Water Services Provision” (August, 2008).


� Free Basic Water Implementation Strategy (August 2002), p. 8. http://www.dwaf.gov.za/Documents/FBW/FBWImplementStrategyAug2002.pdf


� Ibid.


� Strategic Framework for Water Services: Water is life, sanitation is dignity (September, 2003), p. 29.


� Free Basic Water Implementation Strategy, p. 10.


� Reconstruction and Development Programme (1994), para. 2.6.7. http://www.anc.org.za/rdp/rdp2.html#2.6


� Dr Peter Gleick, President of Pacific Institute for Studies in Development, Environment, and Security, has stated that a basic requirement for water per person is 50 litres per day, which works to about 12kl/month for a household of eight people. See Mazibuko, para. 170.


� Ibid., para. 168.


� Mazibuko, paras. 154-155 and 160.


� DWAF, Free Basic Water Questions and Answers Brochure (August, 2002), p. 4. http://www.dwaf.gov.za/Documents/FBW/QAbrochureAug2002.pdf
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