Memorandum by Ms R Mathabathe

11 August 2008

SUBJECT: The constitutionality of the Land Use Management Bill [B27-2008]

LEGAL ADVISER: Ms R Mathabathe

MEMORANDUM

1. You requested our office to give an urgent opinion on the constitutionality of the Land Use Management Bill [B27-2008] ("the Bill") with reference to sections 154(2), 44(2) and 146(2) of the Constitution and any other constitutional conflicts which may arise in the Bill, particularly in respect of national and provincial interference on municipal authority.

In light of serious time constraints, I will focus on sections 154(2), 44(2) and 146(2) of the Constitution and continue to examine the Bill for other potential conflicts, which I will bring to the Chairperson's attention if any arise.

2. The request resulted from issues that were raised at the public hearings on the Bill to the effect that the Bill affects the status, institutions, powers and functions of local government and as such the draft must have been published for comment by interested persons including SALGA and municipalities before introduction.

3. It was further submitted during the public hearings that the Bill deals with "municipal planning", a matter that falls within local government competence and this legislation encroaches on this.

The Bill

4. The primary objective of the Bill according to clause 3 is to provide for a uniform, effective and integrated regulatory framework for land use and land use management which promotes public interest.

5. The Bill seeks to do so by providing for the establishment and clarifying jurisdiction of Land Use Regulators ("Regulators") at all spheres of government, providing for the functions and procedures of the Regulators, requiring metropolitan and local municipalities to have land use schemes which meet certain requirements in the Bill, and setting out a uniform operational procedure for Regulators.

6. It is common cause that the Bill regulates land use and land use management. What is disputed is in which functional area "land use" and "land use management" fall and consequently the appropriate authority with legislative competence in the functional area.

Municipal Planning

7. Schedule 4 of the Constitution in Part A lists "regional planning and development", and "urban and rural development" as functional areas of concurrent national and provincial competence. Parliament has the competence to legislate on this area.

8. Part B of the same schedule provides for "municipal planning" as a functional area of local government competence. Parliament may legislate on the functional area of "municipal planning" to ensure the effective performance of municipalities of their executive functions in respect of this area in terms of section 155(7).

9. Schedule 5, Part A on the other hand lists "provincial planning" as a functional area of exclusive provincial competence. Parliament may only legislate on this area if it is necessary to, amongst others, maintain essential national standards.

10.Yacoob J in his minority judgment in Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and others (case number CCT78/07 and judgement dated 25 July 2008) finds that planning entails land use, and that land use planning must be done at least at three levels, regional, provincial and municipal levels. Further, that legislation that deals with zoning and subdivision of land concerns the functional area of planning.

11. Judge Yacoob went on to find that zoning land and divisions and subdivision is essentially a planning function in terms of Schedule 4 and 5 of the Constitution. He finds further that municipalities have the power to administer the functional area of "municipal planning", but that such administration is subject to national and provincial development. This he finds is apparent in the municipal Structures Act and the Municipal Systems Act which require metropolitan and local municipalities to adopt integrated development plans which include a spatial development framework which must include the provision of basic guidelines for a land use management system. The integrated development plan must be compatible with national and provincial development plans.

12. He also finds that the fact that municipalities' exercise of their executive powers in respect of municipal planning is subject to national and provincial development plans is clear from the constitutional allocation of the legislative power in relation to municipal planning concurrently to national and provincial governments.

13. Yacoob J is of the view that planning entails land use and land use management; planning must be done at regional, provincial and national levels; local government has the executive authority to administer "municipal planning" subject to national and provincial development plans (which can be legislative); national and provincial government may concurrently legislate regional planning and development, and to use legislative and executive authority to see to the effective performance of municipalities of their functions in respect of "municipal planning".

14. lt is my view accordingly that Parliament has the constitutional authority to legislate on land use and land use planning which concerns planning. Furthermore, the legislation sets a regulatory framework, provinces and municipalities will themselves, subject to the directive principles, and norms and standards, come up plans and schemes for their areas of jurisdiction.

Consultation

15.Section 154(2) of the Constitution provides that draft legislation that affects the status, institutions, powers or functions of local government must be published in a manner that allows organised local government, municipalities and other interested parties an opportunity to make representations before its introduction in Parliament.

16. The Bill does not affect the status, powers or functions of the municipalities. It may however be said to affect the institutions of local government in that requires municipalities to establish Land Use Regulators. It is my view therefore that consultation in terms of section 154(2) was necessary in this respect.

17.lt is apparent from the explanatory memorandum attached to the Bill that the Bill was published for public comment on 20 July 2001, and stakeholder workshops were held across the country including organised local government, SALGA, and municipalities. This is acknowledged by the Cities of Cape Town and Johannesburg.

18. The Bill as published was reworked to accommodate some of the submissions that were made by stakeholders. The Bill was then only introduced in Parliament in April 2008.

19. The Constitutional Court in Doctors for Life v the Speaker of the National Assembly found that an obligation to consult in respect of proposed legislation did not mean that what was submitted had to be incorporated into the proposed legislation. The court the obligation entailed a requirement to apply your mind and consider the submission and then decide either way.

20.1 am of the view therefore that there is no obligation to, after considering the submissions, go back to the stakeholders to report on what decision were made in respect of the submissions.

21.lt is my view accordingly that the department had discharged the obligation to consult in terms of section 154(2) of the Constitution, and that it did not have an obligation to report to stakeholders after it had consulted.

Section 146(2)

22.Section 146 of the Constitution deals with conflicts between national and provincial legislation falling within a functional area listed in Schedule 4. Subsection (2) thereof deals with cases in which national legislation prevails over provincial legislation.

23. This section does not kick in until such conflict arises and as such it is premature to concern ourselves with the provisions thereof at this stage. If a conflict arises, a case would have to be made that the Bill seeks to bring about uniformity which is required for efficiency.

24.A case is made in the White Paper for the need for uniformity in order to address past imbalances in and efficiency of spatial planning.

Conclusion

25.Parliament, concurrently with provincial legislatures, has legislative authority over land use and land use management. It also has an obligation to use legislative authority to see to the effective performance of municipalities of their function of municipal planning.

26. The department had an obligation to consult SALGA and municipalities, amongst others, before introducing the Bill, and it discharged its obligations. The department did not need to consult again after it incorporated the comments.

27. Section 146(2) only applies when there is a conflict between national and provincial legislation and such conflict has not arisen yet.
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