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SUBMISSION OF THE SOUTH AFRICAN HUMAN RIGHTS COMMISSION TO THE PORTFOLIO COMMITTEE ON CORRECTIONAL SERVICES REGARDING MEDICAL PAROLE AND DEATHS IN PRISON

05 August 2008 – Parliament, Cape Town

Honourable Chairperson and Members of the Portfolio Committee,

The South African Human Rights Commission welcomes the invitation and opportunity to address this Committee on some human rights specific aspects relating to medical parole and deaths in prison. In keeping with its constitutional mandate to promote, protect and monitor human rights in terms of section 184 of the Constitution, we see this as another opportunity to make a contribution to the strengthening of our constitutional state founded on the reciprocal values of human dignity, equality and freedom.

Without ignoring its overarching mandate in relation to the promotion, protection and monitoring of human rights throughout South Africa, it is our sincere belief that this Committee has been adequately briefed on issues pertaining to deaths in prison and the rights aspects related thereto, primarily by our colleagues in the Judicial Inspectorate of Prisons, the Department of Correctional Services, as well as civil society organisations. We will, however, briefly speak to some issues in relation to death in prisons. 
Given the universality, indivisibility, interdependence and interrelatedness of all human rights and fundamental freedoms and the need for persons deprived of their liberty to be guaranteed their full enjoyment insofar as the lawful deprivation of liberty allow such enjoyment, the Commission views prisoner rights as human rights which are worthy of protection at both the domestic and the international level. 
Deaths in Prisons

When the State makes the grave decision to deprive a person of his/her liberty, the State automatically assumes the responsibility of guaranteeing such a persons safety and security of the person. For the State to properly exercise this responsibility, it is incumbent upon them to make sure that unnatural deaths in prisons are kept to an absolute minimum. According to the 2007/2008 Annual Report of the Judicial Inspectorate of Prisons (JIOP), the total number of deaths in prison for 2007 totalled 1,136. This number is made up of 1056 deaths that were classified as deaths as a result of natural causes, and 80 which resulted from unnatural causes. Although the 80 unnatural deaths represents an increase of 21% over the previous year (66 unnatural deaths were reported in 2006), the JIOP also correctly point out that that number actually represents a decline in the death rate from 8.3% per 1,000 prisoners recorded in 2006 to 7.0 deaths per 1,000 prisoners recorded in 2007.
As is the case with the analysis of crime statistics in South Africa, the families and dependents of people who died of unnatural causes in prison find very little solace in the fact that there has been a statistical decrease. Although the actual number of 80 unnatural deaths out of an estimated prison population of nearly 180,000 inmates is hardly alarming, it still represents a failure on the part of the State to adequately provide for the safety of people under its care. In all fairness to the Government, however, we all could probably agree that, given the nature of incarceration and the challenges faced by the South African government in relation to the provision of adequate correctional services, it is virtually impossible for Government to prevent all unnatural deaths in prisons. Despite this concession, the State is still morally, if not legally, obliged to keep the number of deaths in prisons as low as possible. The right to life as provided for in section 11 of the Constitution, represents a right which is entirely protected as a non-derogable right even in instances of emergencies as set out in section 37 of the Constitution. Our Constitution is accordingly very clear in terms of the value it attaches to the sanctity of life. 
The issue of deaths in prisons cannot be divorced from the problem of overcrowding in our prisons. South Africa is the country with the highest rate of incarceration in Africa, and indeed, a country with one of the highest rates of incarceration in the world. According to the World Prison Population List (sixth edition) South Africa currently incarcerate people at a rate of 337 per 100,000 people, compared with Nigeria who incarcerates people under its control at a rate of 30 per 100,000 people. Recent media reports claimed that Mthatha Medium Prison, which was designed to hold only 580 inmates, currently houses 1,598 awaiting trial inmates. When sentenced prisoners are also taken into account, Mthatha Medium Prison in nearly 400% overcrowded. According to 2007/2008 Annual Report of the JIOP there were 8,356 inmates in our correctional system who could not afford bail of R1,000 or less. There were 4,443 inmates incarcerated who could not afford bail of R500 or less. 336 could not afford bail of less than R200. 
Conditions of overcrowding have an adverse affect on deaths in prison – both deaths as a result of natural causes as well as unnatural deaths. Overcrowded prisons provide for an extremely stressful environment for inmates and correctional personnel alike. Even the best intended and thought-out rehabilitation programmes usually fail in overcrowded prisons. It is safe to assume that a person’s chances of losing his/her life is significantly higher in prisons which are heavily overcrowded, than say in a private prison which only host the exact amount of people for which it was build. It would follow, therefore, that addressing the issue of overcrowding in our prisons would contribute to a reduction in deaths in our prisons. It would be interesting to know how many of the deaths in our prisons were amongst awaiting-trial prisoners, and especially amongst those who we can agree need not have been incarcerated because of their inability to post bail. The Commission would like to urge Government to increase its efforts to address the problem of overcrowding, and to give serious consideration to the release of all awaiting-trial prisoners who are incarcerated solely  because they cannot afford meagre bail amounts and who poses no threat to the communities they are to be released into. The Commission would also like to appeal to heads of prison to make increased use of the section 63A provisions of the Criminal Procedure Act 51 of 1977 that allow them to petition any magistrate for the release of prisoners who cannot afford bail when such heads are of the belief that overcrowding is constituting a material and imminent threat to the human dignity, physical health or safety of such awaiting-trial prisoners. 
Some other measures that the Commission believe may help to prevent unnecessary deaths in prison include:

· Improve the inmate classification system to protect inmates who have committed lesser crimes from the more hardened and dangerous inmates

· Encourage the use of plea bargaining procedures available to accused persons in terms of the Criminal Procedure Act in order to dispense quicker with cases and thereby reducing the amount of awaiting-trial prisoners

· Provide adequate training to equip prison officials to deal better with mentally ill prisoners in order for them to identify threatening behaviour or deterioration in the mental state of such inmates.
Medical Parole

Section 79 of the Correctional Services Act 111 of 1998 deals with medical parole and provides the following:
“Any person serving any sentence in a prison and who, based on the written evidence of the medical practitioner treating that person, is diagnosed as being in the final phase of any terminal disease or condition may be considered for placement under correctional supervision or on parole, by the Commissioner, Correctional Supervision and Parole Board or the court, as the case may be, to die a consolatory and dignified death.”
The Commission accepts that the issue of medical parole is not as clear-cut and certain as one could have hoped for. One of the fundamental questions with regard to medical parole, as in the case with ordinary parole, is whether or not it amounts to a right or a privilege. What can be confirmed from the outset is that there is no explicit constitutional provision that gives any person a clear right to medical parole. It is clear from section 79 quoted above that the rationale for the granting of medical parole centre around the desire to afford inmates the opportunity to die a consolatory or dignified death, and not so much  a way to reduce the prison population by releasing inmates who are capable of leading a productive, self-sufficient and law-abiding life outside the prison. In the United States prisoners also don’t have a constitutional right to parole, but the courts there have recognised the fact that enabling legislation dealing with parole and early release may create a “liberty interest” which are protected by due process guarantees. It is our contention that section 79 also creates such a “liberty interest”, albeit discretionary. 
What is less clear is whether or not a prisoner has an enforceable right to be considered for medical parole. Section 79 as it stands gives the Commissioner, the Correctional Supervision and Control Board, and the courts discretion whether or not it will consider a person for correctional supervision or parole. It is the Commission’s submission that it is undesirable to have a “liberty interest” provided by statute without a concomitant enforceable right to be considered to be released on parole. A prisoner that falls seriously ill may have a legitimate expectation to be considered for medical parole. In the matter of National Buildings Construction Co v Raghunathan (1998) the Indian Supreme Court said the following:
“[t]he mere existence of a reasonable or legitimate expectation of a citizen…may not by itself be a distinct enforceable right, but the failure to consider and give due weight to it may render the decision arbitrary, and this is how the requirement of due consideration of a legitimate expectation forms part of the principle of non-arbitrariness, a necessary concomitant of the rule of law. Every legitimate expectation is a relevant factor requiring due consideration in a fair decision making process.”
The Commission therefore appeals to this Committee and the Department of Correctional Services that every application from a prisoner to be placed on medical parole be considered, in the words of the 1996 English case of R v  Secretary of State for the Home Department ex parte Piersen, “…fairly, objectively and without a preconceived intention to reject them”. The principles of natural justice require this considerate approach.
The Commission would also like to draw the Committee’s attention to the provisions of section 33 of the Constitution, read with section 6 of the Promotion of Administrative Justice Act 3 of 2000 which provides for administrative action that is lawful, reasonable and procedurally fair. 
In conclusion, the Commission would also like to reiterate and highlight the emphasis that our Constitution places on human dignity. As with the right to life, human dignity also constitute a non-derogable right, and more importantly, a right important enough to be considered as one of the core values of our Constitution and South African society by extension. As such, adherence to, and promotion of human dignity must at all times trump any notion of vindictiveness and populism.
Thank you.

Danzel R. van Zyl

Senior Researcher/Coordinator: Human Rights and Crime

South African Human Rights Commission
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