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SUMMARY AND ANALYSIS OF THE Traditional COURTS BILL [B 15 -2008]
Introduction
The Traditional Courts Bill is a cornerstone of the Policy Framework on the Traditional Justice System. According to the Department of Justice and Constitutional Affairs the objectives of this policy framework and the envisaged legislation are -
· to preserve the African justice value system which has evolved over time and is seen as vital in attaining the goal of access to justice
· to ensure the effectiveness and efficiency of the traditional court system in the administration of justice
· to harmonise the traditional justice system with the Constitution.

The Policy Framework was approved by Cabinet in March 2008 and is the result of consultation with traditional leaders across South Africa. It also incorporates the findings of study visits to India and Botswana as well as information derived from conferences and consultative workshops.
 The promotion of the Traditional Courts Bill in Parliament is intended to give effect to the policy considerations contained within the framework document. 
The Traditional Courts Bill is closely interlinked with the Traditional Leadership and Governance Framework Act 41 of 2003 which affirms the importance of traditional leadership in promoting an efficient, effective and fair dispute-resolution system, and a fair system of administration of justice. This Act seeks to facilitate the transformation of the institution of traditional leadership in harmony with the Constitution and the Bill of Rights. The Act places a particular emphasis on the need to prevent unfair discrimination, promote equality and progressively advance gender representation in the succession to traditional leadership positions.
Who is the Bill targeting: There are currently approximately 1 500 traditional courts operating in South Africa in eight of the nine provinces across the country (with the Western Cape being the only province which does not have traditional courts.)
 An estimated 18 million people who live in rural communities under the authority of traditional authorities may interact with the traditional court system.
 This system is seen as having a vital role to play in restorative justice and reconciliation, however, at present it is seriously fragmented and a number of deficiencies in the system need to be addressed to bring it in line with constitutional requirements and values.
1.
Brief historical overview of the ‘customary’ courts

Historically, customary courts varied both in nature and structure. 1927 changed this and marked a notorious milestone in the history of customary courts in South Africa. It was the year in which the Black Administration Act
 was enacted and came into law.
  The Black Administration Act saw chiefs’ courts being recognised for the first time as part of the official courts system. The Act restricted the courts to matters involving indigenous systems of law. Sections 12 and 20 empowered the Minister to confer civil and criminal jurisdiction on chiefs, headmen or chiefs’ deputies. 
The Act provided a legislative framework for the conferment of authority to preside over chiefs' courts
; it set out the jurisdictional limits of the chiefs courts, including their criminal jurisdiction
; it provided for the establishment of commissioners courts (presided over by white officials),
 with both concurrent and appeal jurisdiction over chiefs courts; and more generally the Act was instrumental in establishing and entrenching a separate system of justice for black South Africans.

The official recognition and incorporation of customary courts was attractive from the point of view that it allowed for the exercise of influence and control in rural and far lying areas. Effectively the chiefs became state functionaries exercising authority and constituting courts, no longer under the mandate of the people, but according to the advantage or convenience of the state.
 During this period the long tradition of checks and balances in terms of which the traditional leader ruled on the advice of his councillors was eroded.

The legacy of the incorporation of chiefs’ courts into the national legal system is a dual legal system with, on the one hand formal western style courts and, on the other hand less formal chiefs’ courts dispensing justice according to African customary law.
  The notion of duality did not result in equality. The following comment by Advocate P N Langa (now the Chief Justice) to the Hoexter Commision of Inquiry into the Structure and Functioning of the Courts in 1983 underscores the point,
“My further objection to having these courts is the principle of having two different systems, as it were, of justice in a single country.  One would tend to be suspicious of that fact one might even assume that the other system is inferior to the normal one.”

In 1986 the commissioners’ courts were abolished by the Special Courts for Blacks Abolition Act 34 of 1986, however, the officially sanctioned versions of the “Courts of Chiefs and Headmen” were retained. This was on the recommendation of the Hoexter Commission which was of the view that ‘although in many respects the chiefs’ courts function imperfectly, their retention is widely supported……. These courts represent at once an indigenous cultural institution and an important instrument of reconciliation’.

Effectively the establishment of the homelands brought about further changes as they were empowered to regulate their own traditional court systems. This resulted in fragmentation. For instance, in the North West, the authority to deal with criminal and civil matters is conferred on structures not on individual traditional leaders. In the former Ciskei, chiefs and headmen have automatic jurisdiction to deal with civil and criminal matters. In the former Transkei the courts of chiefs exercised similar powers and had similar jurisdiction to the magistrates’ courts and appeals went from traditional leaders to the regional authorities on which the kings and queens had representation. In the former Venda, sections 24(1) and 25(1) of the Venda Traditional Leaders Administration Proclamation 29 of 1991, provided for the conferment of civil and criminal jurisdiction upon Chiefs and headmen by the former Chairman of the Council for National Unity.
It is, however, important to distinguish between official and living customary law. Living customary law refers to the social practices of communities all over South Africa, and to essentially flexible and ever-changing arrangements concerning rights, duties and sanctions between those people living under traditional authority. Official customary law, on the other hand, concerns a fixed body of both substantive and procedural rules that can be found in laws, judicial decisions, and a wide range of textbooks. In reality, there is often little relation between these lived practices and the ‘official’ versions. This led the South African Law Reform Commission to observe as follows: 
‘no attempt has been made to keep it [official customary law] in step with changing social and legal conditions. Tainted by apartheid, and exposed by modern scholarship to be a distortion of genuine community practice, the so-called official code of customary law is now seriously out of keeping with current social norms and the Bill of Rights’.

Constitutional Court judgments such as Richtersveld
 and Bhe
 have interpreted customary law to be the “living law” as practiced on the ground as opposed to the discriminatory versions embodied in apartheid text books and legal precedents. This creates an opening for women to challenge particular versions of customary law that are out of sync with underlying practice. 

2.
Implications of the Repeal of the Black Administration Act and Amendment of Certain Laws Act 25 of 2005

Post 1994 traditional courts have continued to exist and function largely under the old dispensation provided for in the Black Administration Act and other Provincial legislation. The Black Administration Act was repealed in November 2005. Since traditional courts receive official status from the Black Administration Act, the Repeal of the Black Administration Act and Amendment of Certain Laws Act 25 of 2005 clearly had implications for the official status of these courts. The Repeal Act emanates from an investigation and report of the South African Law Reform Commission, and repeals the Black Administration Act 38 of 1927 on an incremental basis. The Act was amended to remove certain elements in conflict with constitutional values, such as corporal punishment which was found to be contrary to the right to dignity in the Bill of Rights. The Act identified certain provisions that could be repealed with immediate effect but others required the enactment of appropriate alternative provisions. The repeal of these provisions can only take place once the Department of Justice and Constitutional Development has promoted and implemented new legislation dealing with these issues, hence the drafting of the Traditional Courts Bill. 

It is specifically sections 12 and 20 of the Black Administration Act, as well as the third schedule to the Act, which regulate the judicial powers of traditional leaders and traditional courts.
 To summarise – 

Section 12: Settlement of civil disputes by Black Chiefs, headman and chiefs deputies - the Minster may authorise any Black chief or headman (or their deputy) to hear civil claims arising out of Black law and custom brought before him by Blacks against Blacks resident within his area of jurisdiction. (Excluding any question of nullity, divorce or separation arsing out of a marriage.) Any judgement is given in terms of prescribed regulations made by the Minister. Appeals can be made to the magistrates’ courts. 

Section 20: Powers of Black Chiefs, headman and chiefs deputies to try certain offences – the Minister can confer jurisdiction on any Black chief or headman (or their deputy) to try and punish any Black who has committed in the area under the control of the chief or headman concerned an offence at common law or under Black Law and custom (other than an offence listed in the Third schedule) and any statutory offence, specified by the Minister. The punishment inflicted may not involve death, mutilation, grievous bodily harm, imprisonment or the imposition of a fine in excess of a R100 or two head of large stock or ten head of small stock or impose corporal punishment. Failure of a person to pay a fine means that person may be arrested by the chief or headman or his messengers and within 48 hours of such arrest be brought before a magistrate’s court. (Schedule 3 lists a long list of offences that may not be tried by a chief headman or chief’s deputy, such as treason, murder arson, rape, robbery etc.)
Under the new order the traditional courts will no longer exercise jurisdiction based on race but will be defined in terms of the area of jurisdiction of traditional communities recognised by the province's premiers. 
The intention is to increase access to justice for social groups that are not adequately or fairly served by the formal judicial system – thus, it is hoped, reducing the cost and time taken to resolve minor disputes. 

3.
The Law Reform Process

The investigation into customary courts and the judicial powers of traditional leaders was placed on the agenda of the South African Law Reform Commission in 1996. This led to the release of a Discussion Paper in 1999. In 2003 a report was released containing recommendations and a draft bill was formulated. 
Some of the key points made by the Commission focused on considering the advantages and disadvantages of customary courts.

Advantages

Accessibility: Traditional courts exist in almost every area of jurisdiction of a traditional leader (chief or headman) which means that virtually every village has a court within reach of most inhabitants. People do not have to travel long distances to magistrates’ courts at district headquarters.
Cost: Traditional courts are cheap in terms of transport costs and the courts levy only minimal fees which may be payable in kind. Further, since legal practitioners are not permitted in these courts, justice is affordable.

Familiarity with the law: Traditional courts apply customary law. Customary law consists of rules and customs of a particular group or community. Ordinary people understand it and relate to it much more than the largely imported common law or the statutory law applied in the regular courts. 
Simplicity and informality: The procedure in traditional courts is understandable, flexible and expeditious. The procedural informality of traditional courts has been held out as a major advantage over the western-style courts which sometimes get bogged down in technicalities. This informality makes these courts user-friendly. The procedure allows for the parties to present their cases and have their witnesses give their versions of events. After each party or witness has made a statement, the chief or headman and his councillors can
 question them. 
Language: The fact that the language of the traditional court is invariably the local language of the disputants, with no risk of distortion through interpreting, makes these courts attractive to their users and gives greater satisfaction to the participants in the process as compared to regular courts.
Disadvantages
Exclusion of legal practitioners: Legal representation is prohibited in most countries where there are traditional or customary courts or non-traditional community courts.
  It is sometimes argued that the exclusion of lawyers from traditional courts is unjustified in that litigants should have the choice, if they so wish, to engage legal practitioners to represent them in these courts. In South Africa, rule 5 of the rules of courts of chiefs and headmen
, prohibits legal representation in these courts. It has been argued
 that this is contrary to section 35 of the Constitution.

No presumption of innocence: It has been stated that the inquisitorial procedure whereby the chief and his councillors question a party to proceedings in traditional courts, amounts to a presumption of guilt against a person accused of an offence before a traditional court and that such accused had to convince the court of his or her innocence. Thus it is said that the right to silence, enshrined in section 35 (3) (h) of the Constitution, is unknown in customary law and that a person unable to clearly articulate his or her position may prejudice his or her case.

Sexism in the composition of the traditional court: This would appear to offend against the democratic values of equality and non-discrimination enshrined in the Constitution, specifically section 9. The topic of discrimination against women in customary law is a widely debated one.
Lack of training in law: The lack of legal qualifications makes the presiding chiefs and headmen unsuitable for a judicial role as envisaged by section 174 (1) of the Constitution which states that, “Any appropriately qualified woman or man who is a fit and proper person, may be appointed a judicial officer.” It is arguable though that traditional leaders are prima facie proficient in the customary law which they administer in their courts and are therefore “appropriately qualified to adjudicate in matters of customary law.”
4.
Is there a place for these courts in a Constitutional democracy?
While some critics see the traditional courts as inherently conservative and unable to deliver justice in the modern social economic and political climate others see them as prototypes of the kind of dispute resolution mechanisms that are desirable in modern society.

Some of the real or perceived contradictions between the traditional court dispensation and the values enshrined in the Constitution include the following -
· allegations of abuse of the conferred judicial authority by some traditional leaders 
· patriarchal stereotypes and the prevalent exclusion of women in the traditional court structures 

· perceived or actual bias against women litigants or parties to the proceedings 

· fragmentation and inconsistencies and lack of enforceability of traditional courts’ decisions 
· some of the practices and sentences in the traditional court.

The Law Commission outlined three key reasons why traditional courts have a role to play.
 These included their constitutional position; the strong lobby of traditional leaders and the continued usefulness in retaining the traditional courts.

· The Constitution recognises and protects traditional courts. In the Certification case, the Constitutional Court confirmed that section 166 (e) which refers to "any other court established or recognised by an Act of Parliament" accords recognition to traditional courts via the Black Administration Act No. 38 of 1927.
 The Court further held that section 16(1) of Schedule 6 of the Constitution is more direct in its recognition of traditional courts when it states that: "every court, including courts of traditional leaders ... continues to function.” Thus it may be said that the framers of the Constitution intended the continued existence of traditional courts. This, however, does not mean that they have to remain unchanged in the same form as provided for under the Black Administration Act of 1927. Section 2 of schedule 6 of the Constitution says that all law that was in force when the new Constitution took effect continues in force, subject to any amendment or repeal. Thus, traditional courts may be safely reorganised under this section by amending or repealing and replacing, the Black Administration Act and statutes of the former homelands that regulate traditional courts.
· Traditional leaders have a strong lobbying position and they strongly maintain that cultural values, deriving from customary law and custom are unique to traditional communities. Inherent in these values are traditional justice practices that seek to promote social cohesion, co-existence, peace and harmony. The institution of traditional leadership has always been the custodian of these values and it is maintained plays a crucial role in promoting them, transforming them and developing them, where necessary. 

· Traditional courts use familiar language and methods and a transparent decision-making process in which there is community participation. A traditional leader and his/her councillors, hear the evidence of complainants and “accused” persons, and resolve disputes according to the cultural practices and customs applicable to the community in question. In contrast to the formal court system, traditional courts do not adhere to any prescribed or written set of rules. They are guided by the culture and tradition of the community in which they operate. In this way it argued that justice is dispensed easily and serves to restore and bind the relationship between members of the community. Formal courts, on the other hand, follow complex legal rules and focus on retribution. The essence of the traditional justice system lies in the participation of communities in resolving their disputes.
Although the Commission acknowledged that there were shortcomings in the system, it contended that these were not beyond repair but could be adapted to meet the changing needs of a Constitutional democracy and the requirements of the Bill of Rights.
 
5.
Traditional Courts Bill

[Note: The highlighted areas in the text refer to comments or potential issues of concern]
Are they courts of law
?

Yes and no. They are not courts along formalistic ‘due process’ lines. The principles underlying the traditional justice system are not, in all respects the same as in the context of due process, as applied or understood in the accusatory/ retributive justice system. The focus is on informality and a more inquisitorial approach to the application of justice.

They have been described as courts sui generis
 (one of a kind; peculiar, individual, unique).

1.
Sections 1- 3 Definitions, Objects and Guiding Principles

1.1
Section 1 – Definitions
No definition of customary law?
Definition of “traditional court” - means a court established as part of the traditional justice system 
and which includes a ‘forum of community elders’ who meet to resolve any dispute which has arisen. 
These elders are not mentioned again in the Act. Are they excluded then from the training envisaged by the Department? Will they be required to take the oath or affirmation of office and follow the code of conduct set out in the Traditional Leadership and Governance Framework Act 41 of 2003? 

No actual definition of a ‘traditional court’? The African Commission on Human and Peoples Rights Declaration on the Principles and Guidelines on the right to fair trial and legal assistance in Africa (2003) defines a “traditional court” as a body which, in a particular locality, is recognised as having the power to resolve disputes in accordance with local customs, cultural or ethnic values, religious norms or tradition.
1.2 Section 2 – Objects of the Act

The Bill seeks to -
· affirm the restorative justice elements present in the traditional justice system

· align the traditional courts with the Constitution
· enhance access to justice [access to justice does not mean solely access to the institutions, but also means access to fair laws, procedures, affordable, implementable and appropriate remedies in terms of values that are in conformity with constitutional values and directives] by providing speedier less formal and less expensive resolution of disputes

· promote those traditions and customs that promote nation building in line with the Constitution
· create a uniform legislative framework aligned with the Constitution that regulates the role of traditional leaders in the administration of justice

1.3 Section 3 – Guiding Principles

The guiding principles focus on the need to align the traditional justice system with particular constitutional values, namely, the right to human dignity, the achievement of equality and advancement of human rights and non-racialism and non-sexism.
Section 3(c) refers to the promotion of restorative justice measures

Section 3(f) to the need to promote and preserve African values which are based on reconciliation and restorative justice
Section s3(2)(c) refers to the need to promote and preserve the African values of justice which promote social cohesion, reconciliation and restorative justice
Isn’t this perhaps unnecessary repetition of basically the same concept?
Section 3(2) referring to the application of the Act seeks to give effect to s39 of the Bill of Rights (Interpretation of the Bill of Rights).

2.
Section 4 - Designation and training of traditional leaders

This section establishes that the Minister in consultation with the Premier of a province or the President designates a ‘senior traditional leader’ as a presiding officer of the traditional court for the area of jurisdiction. Such a person is defined in the Traditional Leadership and Governance Framework Act 41 of 2003 as, 
‘a traditional leader of a specific traditional community who exercises authority over a number of headmen or headwomen in accordance with customary law, or within whose area of jurisdiction a number of headmen or women exercise authority’ 

The Act restricts the role of presiding officer to such senior traditional leaders or a designated king or queen, (although in the absence of these a headman or headwoman may be appointed as an alternative presiding officer.) Such designated persons must within a period of at least twelve months of such designation attend a prescribed training programme.
The Director-General must keep a prescribed register of all kings, queens, senior traditional leaders, headmen and women who have been designated as such and those whose designation has been suspended or withdrawn. A register of those who have completed the training programme must also be kept by the Director-General.
Traditional leaders and gender equality: Specifically the impact of section 9 of the Bill of Rights in the Constitution, which promotes the achievement of equality and states that no one may be discriminated against on various grounds, including gender (and the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000). The institution of traditional leadership is considered commonly to exclude women from decision-making positions and to limit their participation at traditional gatherings. Although some traditional practices such as those of the Modjadji dynasty of Balobedu in Limpopo dictate that the leader must be a woman at all times, most chieftainships are based on a patrilineal system. This means the eldest son is always the heir to the throne to ensure the heir is a person of the royal clan.
 This is viewed as being inconsistent with provisions of the Constitution.
 The Traditional Leadership and Governance Framework Act 41 of 2003 seeks to remedy this
 but what is the practical effect of this legislation the ground? How is this being measured? 
Is traditional leadership heading for a collision with constitutional values? Congress of Traditional Leaders of South Africa (Contralesa) Deputy President Kgosi Setlamorago Thobejane doesn’t think so. “We’ve been saying the Constitution is clear on this matter. It doesn’t allow unfair discrimination,” he says. “The patrilineal system may be discriminatory but the discrimination itself is fair. It intends to sustain and protect the leadership of the clan from distortions. But this argument does not sit well with the Commission for Gender Equality and the National Movement for Rural Women, who believe that traditional leadership succession “has to be brought in line with the spirit of the Bill of Rights”. They argue that by excluding women from ascending to chieftainship positions, the traditional practice differentiates between men and women on the grounds of sex and gender. “The nature of customary law is such that it evolves with time and can change,” they say.
 
Shilubana and Others v Nwamitwa CCT3/07 which is before the Constitutional Court will be significant case around this issue. This is a dispute for the right to succeed as Hosi (Chief) of the Valoyi Tribe in Limpopo, between the first applicant (“the applicant”), daughter of Hosi Fofoza Nwamitwa (“Hosi Fofoza”), and the respondent, son of Hosi Mahlathini Richard Nwamitwa (“Hosi Richard”). When Hosi Fofoza died in 1968 without a male heir, succession to Hosi of the Tribe was, according to tradition, determined by the principle of male primogeniture. Therefore the applicant, Hosi Fofoza’s oldest daughter, was not considered for the position. Instead, Hosi Fofoza’s younger brother, Richard, succeeded him. Hosi Richard died in October 2001. During his reign, the tribal institutions seemingly decided to appoint the applicant as Hosi, relying on the constitutional principle of equality. The relevant government officials approved the appointment. However, the appointment came to be contested. In 2002 the respondent sought a declarator in the Pretoria High Court that he, and not the applicant, is the rightful heir to be Hosi of the Valoyi Tribe. The High Court
,  and eventually the Supreme Court of Appeal
,  held in the respondent’s favour. The applicants applied for leave to appeal against the decision of the Supreme Court of Appeal.4 On 28 February 2007 the matter was set down for hearing in the Constitutional Court on 17 May 2007 but it was postponed.5 In the words of Van der Westhuizen J “this matter appears to pose fundamental questions regarding the interplay between customary law and the Constitution and to raise delicate issues regarding the relationship between traditional community structures and courts of law. How these matters are resolved might be of paramount importance not only to the immediate parties, but to the community of which they are a part, as well as the nation.”
 

Traditional leaders as presiding officers: Independence and Impartiality
 - It has been argued that the combining of executive and judicial functions on the part of traditional leaders is contrary to the principle of separation of powers. In terms of section 165(2) of the Constitution - the courts are independent and subject only to the Constitution and the law which they must apply impartially and without fear, favour or prejudice. The Constitution enshrines the right of everyone to have any dispute that can be resolved by application of the law in a fair or public hearing in a court or where appropriate, another independent and impartial forum, provided that such a court, tribunal or forum meets the constitutionally entrenched requirements of independence and impartiality. Primarily, independence rests on mechanisms aimed at ensuring a court's position externally whereas impartiality refers to its conduct of, and bearing on, the final outcome of a specific case. This concern has been countered by those who maintain that the fact that this is not a sufficient reason to discredit the independence and impartiality of indigenous African justice systems. The impartiality of traditional leaders was secured by crosscutting ties which linked them to both parties. Also, their personal knowledge of the community, the dispute, the nature of previous settlements and the disputants, including personal histories and reputations was vital to their ability to fairly resolve the dispute.

Traditional leaders and training: To ensure that the traditional courts' operation is consistent with the Constitution, training of traditional leaders will be provided. What type of training – that envisaged by the Judicial Education Institute Bill? Training courses developed through the justice college? Has a training course(s) already been developed? Through the Department of Justice? What type of training is envisaged? – Constitutional awareness, human rights, sensitization around gender equality (Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000), training in domestic violence legislation? What if there is a perceived conflict between the application of customary law and the Constitution – will the traditional leaders as presiding officers be empowered to resolve it? Will the training involve outreach programmes to rural areas - will it include members of the community - if so have language issues been accounted for? Will there be ongoing training? What if the training is not accepted by the traditional leaders? Has the training been costed? 
What about the empowerment of women in rural areas?
 It has been argued that there is a need for a strong and sustained initiative to educate rural communities, so as to make a qualitative improvement in gender relations.

3.
Sections 5 and 6 – Settlement of civil and criminal disputes
Some of the common disputes that are currently dealt with by the traditional courts are theft, common assault, malicious damage to property, domestic violence, witchcraft, marriage matters and crimen injuria. The most common civil disputes involve damage to crops by stray animals, impregnating another mans wife, and disputes over lobola payments.

In terms of the Bill the traditional courts -
May hear civil disputes excluding:
· any constitutional matter
· any question of nullity, divorce or separation, arising out of a marriage, whether under (the Marriage Act No 25 of 1961, a customary marriage under the Recognition of Customary Marriages Act No 120 of 1998, or a civil union under the Civil Union Act No 17 of 2006)
· any matter relating to the custody or guardianship of minor children; the validity, effect or interpretation of a will; any matter arising out of customary law and custom where the claim or the value of the property in the dispute exceeds the amount determined by the Minister from time to time by notice in the Gazette. 
May hear and determine certain criminal disputes (providing the dispute occurred in the area of jurisdiction of the traditional court in question, namely:
· theft, whether under common law or a statutory provision, including stock theft (where the amount involved does not exceed an amount determined by the Minister by notice in the Gazette)
· malicious damage to property (where the amount involved does not exceed an amount determined by the Minister by notice in the Gazette)
· assault, (domestic violence issues - these courts have been dealing with domestic violence matters. There is some concern over the treatment of the victims? Is there awareness of domestic violence legislation?)   where grievous bodily harm has not been inflicted
· crimen injuria
 (where the amount involved does not exceed an amount determined by the Minister by notice in the Gazette)
The Bill therefore limits the jurisdiction of the traditional courts by establishing a monetary ceiling in relation to the criminal matters that may be dealt with by these courts.  
Traditional courts currently have both criminal and civil jurisdiction, however, It is not uncommon for chiefs courts to exceed their jurisdiction in terms of which offences can be tried by their courts under customary law. In one case in a survey undertaken by Koyana in 1983 an accused is found guilty of: “Proposing love to a school girl by force”, for which he is sentenced to 5 lashes. Is this a case of rape? A chief’s court is not permitted to try such an offence. It is perhaps arguable that the traditional courts need to be monitored and that traditional leaders should be reminded exactly what the scope of their jurisdiction is.
The SA Law Reform Commission suggested a secretariat for traditional courts should be set up in the Department of Justice, manned by a commissioner and assistant commissioners, to monitor the operation of traditional courts, to ensure their compliance with the rules and constitutional values. Is this not worthy of consideration?

4.
Sections 7 and 8 - Nature and Sessions of Traditional courts

4.1 Section 7 - Nature of traditional courts

This section serves to distinguish traditional courts from ‘courts’ as defined by section 166 of the Constitution.
 Emphasis is placed on the fact that they operate in accordance with customary law more as forums for dispute/conflict resolution focusing on restorative justice and reconciliation.
4.2
Section 8 – Sessions of traditional court[s]
Sessions are held at a time and place determined by the presiding officer.

In the past, under the Black Administration Act the traditional police/ court messengers were used as an enforcement tool. What/who is used now? Is community pressure sufficient to ensure attendance?
5.
Section 9 – Procedure of the traditional court

Proceedings and the execution of any sanction must be in accordance with customary law.

A core component of this section is the need to ensure the rights contained in the Bill of Rights are observed and respected. On this basis
· women must be afforded full and equal participation in the proceedings as men are
· vulnerable persons (children, disabled persons and the elderly) are treated in a manner that takes into account their particular vulnerability.
The section also seeks to ensure the rules of natural justice are adhered to in the form of 
· A fair hearing (audi alteram partem)
· Impartial decision making (nemo iudex in propria causa).
Critically, and to some controversially, the section also states that no party may be represented by a legal representative. The party may be represented by a wife or husband (to limit such relationships to husband and wife – although sensitive to custom – is this Constitutional?), family member, neighbour or member of the community.
Constitutional concerns about the right to a fair trial – specifically the constitutional right to legal representation: The main reason for excluding legal practitioners is the real danger that allowing them would irrevocably change the very nature of conducting business in customary courts and rob the system of customary dispute resolution of many of its virtues. On the question of possible prejudice to an accused person before the customary court, it is argued that the customary procedure to a large extent assures that justice will be done for the accused. This includes the fact that the accused may be assisted by a wife or husband, family member, neighbour or member of the community, that the presiding person can ask questions for clarification and that any person attending court may ask questions and speak on the matter before the court in a way that may assist the court to arrive at the truth. It is thus suggested that exclusion of legal practitioners would not fall foul of constitutional requirements but on the contrary is consistent with the purpose of the Constitution to respect cultural diversity and the place of customary law in the national legal system.

The section also regulates the payment of fines. These fines are to be paid into the provincial revenue fund and the records of this will be audited. Are the presiding officers themselves to keep such records? Will they be adequately resourced and trained in record keeping processes?
6.
Section 10 - Sanctions and orders that may be given by a traditional court
In the case of a criminal dispute a traditional court may not impose the following sanctions:
· Any punishment that is inhumane, cruel or degrading or includes any form of detention including imprisonment

· Banishment

· A fine in excess of that permitted

· Corporal punishment

Provision is made for some innovative orders along equality courts lines (an apology, performance of some service, payment of damages to an appropriate body or organisation).
The purpose of customary proceedings is to bring about reconciliation of the parties and to restore harmony in the community, rather than retribution.
Former degrading and cruel practices such as corporal punishment are now outlawed - the abolition of corporal punishment took place in 1997. Although corporal punishment has been abolished, many traditional leaders were not trained in respect of alternative forms of punishment.

7.
Section 11 - Enforcement of sanctions of traditional courts
Any order in the payment of a fine or in the form of compensation, has the effect of a civil judgment of a magistrates court.

8.
Section 12 – Order of traditional court final
The order of a traditional court is a final one.

9.
Section 13 and 14 - Appeals to magistrates’ courts and Procedural review by magistrates’ courts
A party to a civil or criminal dispute can appeal to the magistrates’ court having jurisdiction.
Enforcement of magistrates’ courts decisions will occur how?
A party also can take proceedings on review to the magistrate’s court on the basis that:
· The court acted outside the scope of the Act

· Absence of jurisdiction

· Gross irregularity in respect of the proceedings

· Interest in the cause, bias, malice, on the part of the presiding officer.
Will community members be aware that they have this option?
Given the power and authority held by traditional leaders and fact that they are an access point to the distribution of resources will community members be empowered to make use of such a procedure?

10.
Section 15 and 16 – Oath of office and incapacity, gross incompetence or misconduct of presiding officers
A traditional leader who has been designated a presiding officer must take the prescribed oath to uphold and protect the Constitution.
Traditional leaders must also subscribe to a Code of Conduct in terms of s27 of the Traditional Leadership and Governance Framework Act 41 of 2003.
11.
Section 17 – Assignment of officers to assist traditional courts
The Minster ‘may’ assign officers to assist traditional courts ‘within the resources available.’
Who is to decide if the resources are available – are such resources not vital when it comes to the record keeping requirements of the Act? 
The Law Commission recommended paralegals but the general feeling was that paralegals would undermine traditional leaders, and councillors would be rendered redundant.
 
12.
Section 18 – Record of proceedings
A traditional court must keep a record of the nature of the dispute, summary of the facts and decision of the court.
Given that these cases go on appeal and review to magistrates courts such records are important. Currently, the original record is sent or delivered by messenger to the magistrate’s court in whose area of jurisdiction the chief’s court falls. Under current regulations, the traditional leader or a person designated by him or her compiles the record.
 The Rules provide that where, due to illiteracy, the record cannot be made by the chief or someone under the chief, he or she may verbally furnish either personally or by messenger, the particulars of the case heard by him to the clerk of the magistrate’s court. If illiteracy is a problem then simply stating that records must be kept isn’t really a solution? Is funding required and what kinds of support mechanisms are needed in this case?
13.
Section 19 – Transfer of cases

Creates a mechanism to regulate the transfer of cases from a magistrate’s court or a small claims court or vice versa.
Will prosecutors have sufficient familiarity with customary law to be able to make such a determination?
Will parties in the traditional court be fully informed on the reasons for the transfer?
14.
Section 20 – Offences and penalties

Any person who insults a presiding officer during proceedings; wilfully interrupts proceedings or ‘having received a notice’ (there is no reference in the Act to the procedures relating to the sending of notices in traditional courts - presumably it will be prescribed in the regulations?) to attend proceedings, without sufficient cause fails to do so is guilty of an offence and liable on conviction to a fine.

15.
Section 21 – 23 Regulations - Delegation of powers - Transitional provisions and repeal of laws.
The Minister has to make regulations in respect of a number of significant matters, including but not limited to the training programmes for traditional leaders, the manner of dealing with fines, the keeping of records, the lodging of complaints against a presiding officer and the manner of execution of judgments of a traditional court in a magistrate’s court.
Regulations have been made to supplement the customary procedure of traditional courts operating under the Black Administration Act.
 They provide for such matters as keeping of records of the particulars of cases, registration of judgement, execution, appeals, fees etc. These rules are useful although it is said that many courts do not follow them either because they find them inconvenient or because of ignorance.
 What steps will be taken to ensure that a similar situation does not occur under the new Bill?
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