FINAL


Summary of submissions for the National Credit Amendment Bill [B47-2013]
1. Introduction

The National Credit Amendment Bill (NCAB) was introduced into Parliament in November 2013 to amend the National Credit Act (No. 57 of 1997) (NCA). 
The NCAB aims to address implementation challenges of the Act and also to make some improvements. These include:

· Notifying the Registrar of Banks within the agreed time frames of the National Credit Regulator’s intention to investigate a bank.

· Empowering the Minister in consultation with the Minister of Finance to determine the salary, allowances and benefits of members of the National Consumer Tribunal.

· Empowering the Chief Executive Officer of the National Credit Regulator to delegate certain powers to other officials of the National Credit Regulator.

· Empowering the National Credit Regulator to issue affordability assessment standards and guidelines, impose a penalty fee for late renewal of registration and take enforcement action after completing an investigation.

· Adding a condition to the grounds that disqualify an applicant from registration, precluding unrehabilitated insolvents from being registered as a debt counsellor or payment distributing agent and granting the National Credit Regulator more powers in respect of the review and proposal of new conditions on registrations.

· Providing for additional requirements in respect of voluntary cancellations by debt counsellors and credit providers, so as to deal adequately with debt counsellors and credit providers who want to be de-registered, whilst still protecting the interests of consumers that they were counselling or providing credit to.
· Providing for a debt counsellor to issue a clearance certificate if the consumer has satisfied all the debt obligations.
· Providing for automatic removal of consumer credit information.
· Deleting certain time frames prescribed by the Minister for the removal of consumer credit information and providing for a registered auditor to confirm that consumer credit information have been reviewed, verified, corrected or removed.
· Empowering the Minister to pre-approve assessment mechanisms and procedures in consultation with the National Credit Regulator.
· Including the National Consumer Tribunal in the suspension of reckless credit agreements.
· Effecting technical corrections and also provides that a credit provider may not terminate a review if a legal action has been lodged in court in respect of a review.
· Empowering the court to make a just and equitable order amongst other orders a court may make.
· Providing for the prohibition of fraudulent misrepresentations relating to the signing of credit agreements.
· Providing for condonation of default and revival of a credit agreement.
· Empowering an individual to refer a matter or a dispute following an allegation of a reckless credit agreement to alternative dispute resolution and to submit a complaint concerning an allegation of a reckless credit agreement to the National Credit Regulator.
· Registering, accrediting and deregistering alternative dispute resolution agents.
· Requiring debt counsellors to only make use of agents for administrative tasks in respect of debt reviews.
· Consequentially amending the Insolvency Act, 1936 (Act No. 24 of 1936) and the Consumer Protection Act, 2008 (Act No.68 of 2008).

The following submissions were received and are summarised below:

· Alliance of Professional Debt Counsellors (APDC) (34/2013)

· AMC Classic

· Association of Debt Recovery Agents (ADRA) (17/2013)

· Banking Association of South Africa (BASA) (26/2013)

· Bayport Financial Services (BFS) (16/2013)

· Capital Software (8/2013)  

· Consumer Friend - Mr R Easton-Berry (9/2013)

· Credit Bureau Association (CBA) (15/2013)

· Credit Providers Association (CPA) (24/2013)

· The Debt Counselling Industry CC (theDCI) (19/2013)

· Delphi Solutions (31/2013) 

· First Rand Bank (FRB) (14/2013)

· Judge HCJ Flemming (3/2013)

· HomeChoice (30/2013)

· Mr Z King (22/2013)

· Prof M Kelly-Louw (29/2013)

· Land and Agricultural Development Bank of South Africa (LADBSA) 

· Law Society of South Africa (LSSA) (20/2013)

· Mafemani (21/2013)

· Mr S Mantell (4/2013)

· Ms R Marais (33/2013)

· Mr MJ Mashamaite (23/2013)

· MicroFinance South Africa (MFSA) (28/2013)

· Mr K Moatshe (27/2013)

· Money Clinic - Mr A Manshon (10/2013)
· National Clothing Retail Federation of South Africa (NCRF) (25/2013)

· National Debt Mediation Association (NDMA) (18/2013)

· Ms P Ndumo, ThuthukaSA (7/2013)

· Mr P Seete (6/2013)

· South African Insurance Association (SAIA) (11/2013)

· South African Social Security Agency (SASSA) (32/2013)

· Standard Bank (SBSA) (13/2013)

· NS Twala (5/2013)

· Wonga Finance SA (Pty) Ltd (12/2013)

Not included:
· BDCF

· Black Debt Counsellors Forum
· G Davel

· SARB
2. Sections in Act, Clauses in Amendment Bill, and specific issues related to the Amendment Bill
	Section
	Section in Act
	Clause
	Amendment Bill
	Stakeholders comments
	dti Comments 

	1
	“lease” means an agreement in terms of which-

(a) temporary possession of any movable property is delivered to or at the

direction of the consumer, or the right to use any such property is granted to

or at the direction of the consumer;

(b) payment for the possession or use of that property is-

(i) made on an agreed or determined periodic basis during the life of the

agreement; or

(ii) deferred in whole or in part for any period during the life of the

agreement;

(c) interest, fees or other charges are payable to the credit provider in respect of

the agreement, or the amount that has been deferred; and

(d) at the end of the term of the agreement, ownership of that property either-

(i) passes the consumer absolutely; or

(ii) passes to the consumer upon satisfaction of specific conditions set out in the agreement
	1(a)
	by the deletion in the definition of  ‘lease’ of paragraph (d);
	BASA: They propose that paragraph “d” of the definition of lease be retained; as the deletion thereof will mean that rental agreements will be included in the definition of financial leases. A rental agreement is differentiated from a financial lease in that a rental agreement does not allow for ownership to pass. Different tax regimes apply to financial leases and rentals and tax is accounted for differently by the rentor and rentee as would be the case with a lessor and lessee.

The risk of loss or damage as well as other aspects regarding implied warranties and obligations encapsulated under the Consumer Protection Act will also be affected by this proposed amendment and different parties may well be liable for different risks and have different obligations.

There is in South African law a clear distinction between a financial lease as opposed to a rental and this proposed change will effectively nullify common law on this aspect. The proposed change is likely to have a huge impact on this industry and may well result in smaller businesses that fall within the NCA, not being able to partake in financing arrangements that discount the cost of rental agreements.
	It is proposed that the amendment be reconsidered, but that the issue of ‘finance lease’ be clarified. 


	
	
	
	
	Flemming: Is the deletion of the definition of “lease” because it is seen a superfluous?  Or is the intent that lessees now become protected?  In the latter case, additional statutory intervention is necessary.

	

	
	
	
	
	FRB: Add “and” to the end of paragraph (b)(ii)
	Agreed that “and” must be added to the end of par (b)(ii) and deleted at the end of paragraph (c)


	
	'mortgage' means a pledge of immovable property that serves as security for a mortgage agreement;
	1(b)
	by the substitution for the definition of  "mortgage" of the following definition:

" 'mortgage' means [a pledge of immovable property] security for a secured loan that the credit provider makes to a borrower that serves as security for a mortgage agreement;";
	BASA: Although they support the principle that the proposed amendment strives to achieve, they are not in agreement with the proposed wording. A “mortgage” only relates to “mortgage agreements” as defined in the NCA. The inclusion of the word “secured loan” in the definition of “mortgage” could lead to legislative uncertainty and ambiguity, thus making the term “mortgage” applicable to “mortgage agreements” and “secured loans”.

They propose the following wording to prevent the aforementioned: "‘mortgage’ means a mortgage bond registered by the registrar of deeds over immovable property that serves as continuing covering security for a mortgage agreement."
	Agree with the proposed BASA definition.
 

	
	
	
	
	FRB: They propose the following wording to prevent uncertainty and ambiguity regarding the applicability of the term “mortgage” to “mortgage agreements” and “secured loans”:

“’mortgage’ means a mortgage bond registered by the registrar of deeds over immovable property that serves as security for a mortgage agreement”

	Note above comment,

	
	
	
	
	Kelly-Louw: This definition is inaccurate and should be brought in line with those used in the law of property and security.


	Note above comment.

	
	
	
	
	NDMA: Define “mortgage” so that there is no ambiguity in relation to “secured loans”.
	Note above comment.

	
	"'mortgage agreement'  means a credit agreement that is secured by a pledge of immovable property
	1(c) 
	" 'mortgage agreement'  means a credit agreement that is secured by [a pledge of immovable property] the registration of a mortgage bond by the registrar of deeds over immovable property; and
	Kelly-Louw: This definition is inaccurate and should be brought in line with those used in the law of property and security.
	Disagree. The definition properly distinguishes a mortgage from other forms of security



	
	“secured loan” means an agreement, irrespective of its form but not including an

instalment agreement, in terms of which a person-

(a) advances money or grants credit to another, and

 (b)
retains, or receives a pledge or cession of the title to any movable property or other thing of value as security for all amounts due under that agreement."
	1(d)
	by the substitution in the definition of "secured loan" for paragraph (b)
of the following paragraph:

"(b)
retains, or receives a pledge [or cession of the title] to any [movable] property or other thing of value as security for all amounts due under that agreement.".
	BASA: They are not in support of the removal of the word “movable”, as this may cause ambiguity; an overlap between the definition of “secured loan” and the definitions of “pawn transaction”, “instalment agreement”, “lease” and “mortgage agreement”; an overlap between the classification of credit agreements as contained in the NCA; and may cause a “mortgage agreement” to be classified as a “secured loan”. The latter will make provisions in the NCA which specifically relate to “secured loans” and movable property applicable to “mortgage agreements” and immovable property. For example, section 127 which relates to the surrender of movable property/goods.


	Agreed that movable must be retained and only delete ‘of the title’.



	
	
	
	
	FRB: They do not support the removal of the word “movable” as it may cause ambiguity and cause an overlap between the classification of credit agreements as contained in the NCA.

	See comment at BASA

	
	
	
	
	Kelly-Louw: This definition is inaccurate and should be brought in line with those used in the law of property and security.
	Note comment above.

	17(4)(a)
	17. Relations with other regulatory authorities
(4) The National Credit Regulator may-
(a) liaise with any regulatory authority on matters of common interest;

(b) negotiate agreements with any regulatory authority to-

(i) co-ordinate and harmonise the exercise of jurisdiction over consumer

credit matters within the relevant industry or sector; and

(ii) ensure the consistent application of the principles of this Act;

(c) participate in the proceedings of any regulatory authority; and

(d) advise, or receive advice from, any regulatory authority.
	2(a)
	Amendment of section 17 of Act 34 of 2005 
by the substitution in subsection (4) for the words preceding paragraph

(a) of the following words:

"The National Credit Regulator [may] must ";
	ADRA: Need to clarify whether this applies to non-statutory regulatory authorities such as those registered under the Financial Services Ombud Schemes Act. If it is applicable, this appears to allow the NCR to exercise control over these bodies and may corrode their authority.
	Disagree. The purpose of the amendment is to mandate coordination amongst statutory regulators.

	17(4)(b)
	
	2(b)
	by the substitution in subsection

(4)(b) for the words preceding subparagraph (i) of the following words:

"(b)
[negotiate agreements] enter into a valid agreement with any regulatory authority to—";
	ADRA: There is a need to clarify what the purpose of this agreement is and what would constitute a “valid agreement”. Where these agreements are not concluded, bodies registered under the Financial Services Ombud Schemes Act may unintentionally lose their authority to adjudicate on disputes.


	The purpose of the agreement is set out in subparagraphs (i) and (ii).
This section is amended (see above) to require (“must”) the NCR and the relevant regulators to enter into agreements with any regulatory authority.



	
	
	
	
	LSSA: Delete the word “valid” as an agreement is either legally binding or not.


	Although this is correct, it also does not harm to leave it. 

	
	
	
	
	MFSA: The creation of a mandatory obligation of other regulatory authorities to enter into valid agreements with the NCR in respect of the above does not appear to provide for circumstances where there is a failure to enter into the agreement. In addition, it is not clear what the agreements are supposed to govern now that the obligation to enter into them is mandatory.
	The agreements’ purpose is set out in subparagraphs (i) and (ii) of paragraph (b).
It is proposed that the disputes resolution mechanism be addressed in the agreement to be entered into, not in the Act.

	
	
	2(c)
	by the deletion in subsection (4) of

the word "and" at the end of

paragraph (c);
	
	No action required

	
	
	2(d) 
	by the insertion in subsection (4) of

the word "and" at the end of 

paragraph (d);
	
	No action required 

	
	NEW
	2(e) 
	by the addition in subsection (4) of the following paragraph:

"(e)
notify the Registrar of Banks designated in terms of the Banks Act,1990 ( Act No.94 of 1990), within the agreed time frame, of its intention to investigate a bank as defined in the Banks Act, 1990."; and
	MFSA: The insertion of the obligation to notify the Registrar of Banks is interesting in that it is clear that the Registrar will now have some involvement in any investigation of banks by the NCR and thus providing the banks with an unfair advantage because they are being exempted from certain rules and regulations that the MFSA members have to comply with.
	Banks are not exempted from the application of any provision of the Act.
This section does not require any joint decision making by the NCR and the Registrar.
MFSA and other industry associations are not regulators. 

The notice is in recognition of systemic risk issues.  

	17(5)
	(5) A regulatory authority that, in terms of any public regulation, exercises jurisdiction over consumer matters within a particular industry or sector—
(a) may negotiate agreements with the National Credit Regulator, as anticipated in subsection 4(b); and

(b) may exercise its jurisdiction by way of such an agreement in respect of a

particular matter within its jurisdiction.
	2(f)
	by the substitution in subsection (5)

for paragraph (a) of the following

paragraph:

"(a)
[may negotiate agreements] must enter into a valid agreement with the National Credit Regulator, as anticipated in subsection 4(b); and".
	
	

	25(1) 
	25. (1) The Chief Executive Officer- 
(a) may appoint any suitable employee of the National Credit Regulator, or any

other suitable person employed by the State, as an inspector; and

(b) must issue each inspector with a certificate in the prescribed form stating that the person has been appointed as an inspector in terms of this Act. 
	3
	Amendment of section 25 of Act 34 of 2005

Section 25 of the principal Act is hereby amended by the substitution in subsection (1) for the words preceding paragraph (a) of the following words:
"The Chief Executive Officer or any official duly authorised by the Chief Executive Officer—".
	FRB: The term “official” should be defined if it is intended to have a specific meaning. Furthermore, they are of the view that section 25(2) should be amended to include the delegation of authority from the CEO of the NCR to the official who appointed the inspector.


	For consistency, the dti agrees. The word ‘employee’ should replace official. 

	
	
	
	
	MFSA: The term "official" is not defined in the NCA and thus it is not clear whether there are any specific requirements, competencies and qualifications in respect of the person to whom this authority may be delegated to or how such authority is to be delegated. The types of responsibilities that can be delegated are also not set out. This may have the effect of diluting the responsibility and accountability of the CEO.


	See comment above. 

	
	
	
	
	NDMA: This appointment must be placed on record before any actions by the alternative official to appoint an inspector. This will ensure the credibility and reputation of the inspector appointed and the inspection process itself.

The reasons and causes for inspections should be disclosed fully and with transparency to all concerned before the investigation commences, except where criminal actions are being investigated. An investigation should allow for a response from the party being investigated on initial reported findings by the investigator.
	We note the comment, but this is administrative in nature and need not be included in legislation. 
Disagree. The procedure for investigations is outlined fully in Chapter 7 of the Act. 
 

	34
	34. During the term of office of a member of the Tribunal, the member’s salary, allowances or benefits may not be reduced.
	4
	Substitution of section 34 of Act 34 of 2005

The following section is hereby substituted for section 34 of the principal Act:

"Remuneration and benefits

34.
 (1)
The Minister, in consultation with the Minister of Finance, may determine salary, allowances, benefits or any other terms and conditions of employment of members of the Tribunal.
(2)
The salary, allowances or benefits of a member of the Tribunal may not be reduced during the term of office of such a member
	
	This is a provision that outlines the process for remuneration of members of the Tribunal. 

	New insertion
	New insertion
	5
	Insertion of section 44A in Act 34 of 2005

The following section is hereby inserted in the principal Act after section 44:

"Registration of payment distribution agents

44A.
(1)
A natural or juristic person may apply to the National Credit Regulator to be registered as a payment distribution agent.

(2)
A person must not offer or engage in the services of a payment distribution agent, or hold themselves out to the public as being authorised to offer any such service, unless that person is registered as such in terms of this Chapter.

(3)
In addition to the requirements of section 46, an applicant for registration as a payment distribution agent must satisfy any prescribed education, experience or competency requirements.".
	APDC: The issue of PDAs is not addressed in the Bill.


	The criteria and requirements for PDAs will be prescribed through regulation. If greater certainty is required, the requirements and criteria may be included in the Act. 

	
	
	
	
	BASA: They propose that:

· The term “payment distribution agent” be defined. As the proposed section currently stands and if the everyday dictionary meaning should be applied to the term ‘PDA’, this would be any person (natural or juristic) whom as an agent for another receives payment and distributes same. This definition is so broad that Banks and Administrators in terms of the Magistrates’ Court Act 32 of 1944 may be included. They propose the following definition: “‘payment distribution agent’ means a person who on behalf of a consumer, that has applied for debt review in terms of section 86(1), distributes payments to credit providers in terms of the debt re-arrangement court order or agreement.”
	Agreed. A definition should be inserted into the Bill.  

The criteria for registration will be prescribed by regulation. 


	
	
	
	
	· The obligations and duties of the PDA should be specifically contained in the proposed section and thus prescribed by the NCA. 
	Note comment above. 

	
	
	
	
	· The inclusion of PDAs in Chapter 3.


	S 44A is included in Chapter 3.  



	
	
	
	
	As natural persons may register as PDAs, this may lead to a natural person registering as a debt counsellor and PDA. Currently, the Regulations require a debt counsellor who intends to distribute money on behalf of a consumer as part of the debt review process to advise the NCR of the matter. Thus amendments to the regulations may have to be considered in this regard. Subsection (3) requires compliance with S46 but no consequential amendment is made. An amendment is proposed (see below).

	Agreed. No natural person should be allowed to register as PDA.  


	
	
	
	
	Capital Software: The Bill is silent on the objective criteria for the registration and regulation of payment distribution agents. They suggest that the committee considers:
	Note comment above.

	
	
	
	
	· Amending the NCA to reference the appropriate and accompanying legislation in the payment industry, namely the National Payment System Act as supplemented by Directives 1 and 2 of 2007. 
	PDA’s must be regulated by NCA and must comply with the NPS Act, including other applicable legislation. 

	
	
	
	
	· Requiring the distribution of payments to be facilitated and processed by parties who are appropriately registered, sponsored, regulated and audited in terms of the regulatory framework in the payments industry, namely the National Payment System Act and is regulated and managed by the Payment Association of South Africa (PASA). 
	

	
	
	
	
	· Ensuring that processes are implemented to reduce the cost per payment to acceptable industry standards (e.g. R5 per payment and/or R50 per debtor per month).
	It is proposed that the fees for PDAs be prescribed through regulation.



	
	
	
	
	· Requiring a number of years’ experience in the payment industry (e.g. three to five years) as a measure of the capability, capacity and experience required in order to process and perform large volume payment distribution services on a timeous and accurate basis. 
	The criteria and the requirements will be prescribed through regulations. For greater certainty, the criteria and the requirements may be included in the Act. 

	
	
	
	
	· Ensuring equal and fair access for all current and prospective participants and stakeholders.  
	Agreed. 

	
	
	
	
	DCI: The DCI raised concerns about the advisability of having natural persons or other juristic persons registered as a PDA. This is questionable as a manual system is often utilised by smaller operators of payment distributions. This type of system is prone to human error and takes more time given the process is voluminous and complex. For a manual system to have any chance of success, it would have to employ highly skilled persons and have various checks and balances, which all increase the cost of the service to the consumer. Furthermore, there is always a risk with individuals compared to proper organisations and infrastructures which are properly regulated. 


	Answered above. 

	
	
	
	
	The NCA should be amended to provide for the use of parties who are properly accredited and subject to the provisions of the National Payment System Act, 1998 (Act No. 78 of 1998 - the NPS Act), which for obvious reasons excludes natural persons. This would (i) make use of an existing tried and tested system; (ii) ensure regulatory compliance; (iii) prevent “growing pains” and the risks associated with trying to re-invent the wheel; (iv) prevent systemic risk; (v) provide a cheaper, accurate and risk free service to the industry players thereby streamlining the system; and (vi) free up resources of the NCR as the National Payments System is already monitored by the SARB to be better spent on education and other aspects such as the complaints procedure and enforcement. 


	Answered above. 

	
	
	
	
	FRB: The term "Payment Distribution Agent" should be defined in Section 1. They suggest:

“‘payment distribution agent’ means a person whom on behalf of a consumer who has applied for debt review in terms of section 86(1) distributes payments to credit providers in terms of the debt re-arrangement court order or agreement”


	Answered above. 

	
	
	
	
	The NCA should also prescribe their obligations and duties and there is a need to ensure that Chapter 3 adequately include the requirements and procedures for their registration. There is the danger that a debt counsellor could also register as a PDA.


	Answered above. 

	
	
	
	
	This section should be considered in relation to the Banks Act. Furthermore, the following should be considered:

· PDAs must maintain fidelity insurance and trust accounts.

· Prescribed PDA fees.

· PDAs must be subject to audits by the NCR and to a Code of Conduct prescribed by the Minister.


	Agreed.
It is proposed that the inclusion of registration criteria in section 44A and disqualification in section 46 be effected


	
	
	
	
	MFSA: The term "Payment Distribution Agent" is not defined in the Amendment Bill, and so it is unclear at what point such entities would be required to be registered. Furthermore, the education, experience or competency requirements have not been prescribed as yet and will need to be scrutinised. In addition, the type of "services" that a Payment Distribution Agent would undertake have not been defined. 

	Agreed as above. 

	
	
	
	
	Currently, the NCR has been accrediting entities referred to as "Payment Distribution Agents" and have required as a condition of registration of debt counsellors that they only make use of registered Payment Distribution Agents as part of the debt review process. The legislative provision for the registration of such entities is not stated to be retrospective, thus this status of entities "registered" without authority may be problematic.
	It is proposed that a transitional provision be inserted into the Bill for existing PDAs. A period of 12 months is recommended. 

	
	
	
	
	NDMA: Certain key elements regarding the role, obligations and criteria for PDAs should be described in the Act, for example requirements regarding trust accounts, fidelity insurance, regulations regarding charges allowed, audit procedures and minimum standards, etc. in addition, PDAs should be defined and regulations to govern their activities should be published.
	Comments answered above. 

	45
	45. Application for registration
(3) If an application complies with the provisions of this Act and the applicant meets the criteria set out in this Act for registration, the National Credit Regulator, after considering the application, must register the applicant, subject to section 48.
	6
	Amendment of section 45 of Act 34 of 2005

Section 45 of the principal Act is hereby amended by the substitution for subsection (3) of the following subsection:
"(3)
If an application complies with the provisions of this Act and the applicant meets the criteria set out in this Act for registration, the National Credit Regulator, after considering the application, must register the applicant [,] subject to section 48 unless the National Credit Regulator— 

(a)
after subjecting the applicant to a probity test or any other prescribed test; or

(b)
 upon investigations,

 is of the view that there are other compelling grounds that disqualify the applicant and which render such an applicant not to be a fit and proper person to be registered in terms of this Act.".
	ADRA: Will the probity test form part of the evaluation or be in addition thereto? It also appears that the elements of the probity test will be decided at the discretion of the NCR.


	Agree with comment. It is recommended that only ‘fit and proper test’ be included, not probity. 
It is proposed that this requirement be applied to all registrants. 

	
	
	
	
	BASA: Clarification has to be provided with regard to the probity test or prescribed test being applied to a natural person, as the “fit and proper” principle is usually applied to natural persons in terms of legislation and case law.

They propose that the words “probity test” be replaced with “fit and proper test”, as the fit and proper test is well known in South African Law and more particularly case law. They also suggest that in the event of disagreement by the applicant, the applicant may appeal to the Tribunal.

	Agreed as above.
Agreed as above. 

	
	
	
	
	FRB: They assume that the probity test or prescribed test will be applied to natural persons on the basis of the “fit and proper” principle. Therefore, they suggest that this be called the “fit and proper test” which is well known in South African law and case law. 
	

	
	
	
	
	FRB (continued): Furthermore, it is unclear whether the “investigations” envisaged in subsection (3)(b) relates to formal investigations as contained in section 139 of the NCA.

	In view of the proposal to adopt ‘fit and proper’, the ‘upon investigations’ should consequently be amended to align with use of the ‘fit and proper’ test. 

	
	
	
	
	MFSA: Currently, the obligation on the NCR to register an applicant if that applicant complies with and meets the criteria in terms of the Act, is peremptory and the NCR has no discretion in this regard, (i.e. the NCR "must" register the entity if it meets the relevant requirements). However, Section 45(3) is now substituted so that although the NCR's obligation to register applicants is still mandatory, it is subject to a test or investigations as to whether there are compelling grounds that disqualify the applicant. This creates discretion in favour of the NCR in respect of the registration process. This provision creates uncertainty with no explanation as to what would be considered to be a "probity test" or a "prescribed test" as well as what the "compelling grounds" would be that would disqualify the applicant. This may give the NCR an unfettered discretion in granting these applications based on criteria that are not governed by the NCA or its regulations.

	It is proposed that the ‘fit and proper’ test be made a requirement for registration for all the registrants. 


	
	
	
	
	NDMA: This amendment gives the NCR too many discretionary powers. Fit and proper should be defined and should not be left for the NCR to decide upon. Fit and proper is normally decided upon by weighing for example evidence of behaviour and personal history. The Bill should define minimum requirements for “fit and proper” to ensure an objective process is followed.
	Disagree. The considerations for ‘fit and proper’ should be prescribed in the Regulations.

	46

	“Disqualification of natural persons

46. (1) A natural person may not be registered as a credit bureau.

(2) A natural person may not be registered as a credit provider if that person is an unrehabilitated insolvent.

(3) A natural person may not be registered as a credit provider or debt counsellor if that person—

(a) is under the age of 18 years;

(b) as a result of a court order, is listed on the register of excluded persons in terms of section 14 of the National Gambling Act, 2004 (Act No. 7 of 2004);

(c) is subject to an order of a competent court holding that person to be mentally unfit or disordered;

(d) has ever been removed from an office of trust on account of misconduct relating to fraud or the misappropriation of money, whether in the Republic or

elsewhere;

(e) has ever been a director or member of a governing body of an entity at the time that such an entity has-

(i) been involuntarily deregistered in terms ofa public regulation;

(ii) brought the consumer credit industry into disrepute; or

(iii) acted with disregard for consumer rights generally; or

(f) has been convicted during the previous 10 years, inthe Republic or elsewhere, of-

(i) theft, fraud, forgery or uttering a forged document, perjury, or an offence under the Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004), or comparable legislation of another jurisdiction;

(ii) a crime involving violence against another natural person; or 

(iii) an offence in terms of this Act, a repealed law or comparable provincial legislation, and has been sentenced to imprisonment without the option of a fine unless the person has received a grant of amnesty or free pardon for the offence.

(4) In addition to the disqualifications set out in subsection (3), a natural person may not be registered as a debt counsellor if that person is-

(a) subject to an administration order as contemplated in section 74 of the Magistrates' Court Act, 1944 (Act No. 32 of 1944);

(b) subject to debt re-arrangement as contemplated in sections 86 and 87; or
(c) engaged in, employed by or acting as an agent for a person that is engaged in-

(i) debt collection;

(ii) the operation of a credit bureau;

(iii) credit provision; or

(iv) any other activity prescribed by the Minister on the grounds that there is an 

inherent conflict of interest between that activity and debt counselling.

(5) The National Credit Regulator must deregister a natural person if the registrant becomes disqualified in terms of this section at any time after being registered.”
	7
	Amendment of section 46 of Act 34 of 2005

Section 46 of the principal Act is hereby amended by the substitution for subsection (2) of the following subsection:

"(2)
A natural person may not be registered as a credit provider, debt counsellor or payment distribution agent if that person is an unrehabilitated insolvent.".
	BASA: The proposed subsection (3) indicates that a PDA must comply with the requirements as contained in section 46; however, section 46 specifically relates to credit bureaux; credit providers and debt counsellors. They propose the appropriate consequential amendment of section 46 to apply to PDAs. The amendment should read as follows: 

“Disqualification of natural persons 46. (1) A natural person may not be registered as a credit bureau.

(2) A natural person may not be registered as a credit provider, debt counsellor or payment distribution agent  if that person is an unrehabilitated insolvent.

(3) A natural person may not be registered as a credit provider, [or] debt counsellor or payment distribution agent if that person—

(a) is under the age of 18 years;

(b) as a result of a court order, is listed on the register of excluded persons in terms of section 14 of the National Gambling Act, 2004 (Act No. 7 of 2004);

(c) is subject to an order of a competent court holding that person to be mentally unfit or disordered;

(d) has ever been removed from an office of trust on account of misconduct relating to fraud or the misappropriation of money, whether in the Republic or

elsewhere;

(e) has ever been a director or member of a governing body of an entity at the time that such an entity has-

(i) been involuntarily deregistered in terms of a public regulation;
(ii) brought the consumer credit industry into disrepute; or

(iii) acted with disregard for consumer rights generally; or

(f) has been convicted during the previous 10 years, inthe Republic or elsewhere, of-

(i) theft, fraud, forgery or uttering a forged document, perjury, or an offence under the Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004), or comparable legislation of another jurisdiction;

(ii) a crime involving violence against another natural person; or 

(iii) an offence in terms of this Act, a repealed law or comparable provincial legislation,

and has been sentenced to imprisonment without the option of a fine unless the person has received a grant of amnesty or free pardon for the offence.
(5) The National Credit Regulator must deregister a natural person if the registrant becomes disqualified in terms of this section at any time after being registered”

	Agreed as above. 

 

	
	
	
	
	This section must also be considered in light of the Banks Act 94 of 1990. Further, that the following must be considered with regard to the registration of PDAs:

· A requirement that PDAs must maintain fidelity insurance;

· Prescribed PDA fees;

· The requirement that PDAs must maintain trust accounts;

· PDAs must be subject to audits by the NCR; and

· PDAs must be subject to a Code of Conduct prescribed by the Minister.


	Answered and agreed to conditions as above, but not the comment on the Banks Act. 

	
	
	
	
	BASA (Continued) The NCA should indicate what process will be followed if a practicing debt counsellor or payment distribution agent becomes insolvent after registration. The deregistration process for debt counsellors should be prescribed by regulation so as to ensure the least possible impact on consumers that are in debt review, without disrupting the debt review process.


	We propose that the process be prescribed in the Regulation.


	
	
	
	
	FRB: Amend other relevant subsections with the inclusion of “payment distribution agent”. The de-registration of debt counsellors and PDAs should be prescribed in regulations to ensure the least possible impact on consumers and disruption of the debt review process.
	

	
	
	
	
	
	

	48
	48. (1) If a person qualifies to be registered as a credit provider, the National Credit Regulator must further consider the application, relating to the following criteria—
(a) to the extent it is appropriate having regard to the nature of the applicant, the

commitments, if any, made by the applicant or any associated person in terms

of black economic empowerment considering the purpose, objects and

provisions of the Broad-based Black Economic Empowerment Act, 2003 (Act
No. 53 of 2003);

(b) the commitments, if any, made by the applicant or any associated person in

connection with combating over-indebtedness, including whether the applicant or any associated person has subscribed to any relevant industry code of conduct approved by a regulator or regulatory authority; and

(c) registration with the South African Revenue Services.”

	8
	Amendment of section 48 of Act 34 of 2005

Section 48 of the principal Act is hereby amended by the substitution in subsection (1) for paragraph (b) of the following paragraph:

"(b)the commitments, if any, made

by the applicant or any associated 

person in connection with

combating over-indebtedness [,

including whether the applicant 

or any associated person has 

subscribed to any relevant 

industry code of conduct 

approved by a regulator or 

regulatory authority]; or compliance with a prescribed code 

of conduct or a guideline including but not limited to an affordability assessment guideline prescribed by 

the Minister after consultation with 

the National Credit Regulator;  and".
	ADRA: This provides the Minister and the NCR with excessive power. It is also unclear what assessment criteria the NCR will apply to determine if an applicant’s commitments will be sufficient for the purpose of this section.

	It is proposed that the Minister be empowered to issue affordability assessment regulations after following due process. 

It is proposed that the Minister may prescribe codes on recommendation of the NCR after following due process. 

	
	
	
	
	 AMC: Section 48(1) lists three areas for consideration on application as a credit provider. These areas have been incorporated in the conditions of registration of credit providers. Therefore it can be assumed that the proposed amendment will also be included as a condition of registration. The incorporation of the proposed amendment in the conditions of registration will effectively mandate the affordability assessment guidelines issued by the National Credit Regulator. 


	It is proposed that the affordability assessment regulations and Codes be part of the conditions of registration.  

	
	
	
	
	Section 82 of the Act which governs assessment mechanisms and procedures provides for a credit provider to determine its own evaluative mechanisms or models, as long as they result in a fair and objective assessment. Subsection (3) makes it quite clear that a guideline will not be binding on a credit provider, as long as they conduct fair and objective assessments. The proposed amendment contradicts this principle. 


	It is proposed that this section be aligned with section 48

	
	
	
	
	This self-determination of mechanism and procedures is important to accommodate the wide variation in the business models of different credit providers. Currently, there is no provision for an exemption or industry specific affordability guidelines. Therefore, the strict application of the affordability guidelines will severely impact on credit extension for direct sales. In the case of AMC, this could result in a loss of sales of up to 40% of sales, as they extend a type of unsecured loan against their products. This will negatively impact their manufacturing operation in Atlantis as well as part time consultants, who sell their products.

	The current provision has resulted in inconsistencies in credit assessment hence it is proposed that affordability assessment regulations be issued. 

	
	
	
	
	The affordability guidelines as proposed by the Minister will be impossible to implement in the direct sales environment. It is too complex for sales agents to understand and will encourage dishonest disclosure by consumers. Consumers will be discouraged at the high level of red tape and level of disclosure required, even for small amounts, resulting in high cancellations. 


	The affordability assessment regulations should apply to all credit providers. 

	
	
	
	
	Furthermore, this provision gives the Minister and the Regulator broad powers to make credit provider registration dependent on commitments to compliance with the prescribed Code of Conduct imposed by the Minister, and any other guideline produced by the Minister, effectively giving such guidelines the power of legislation. Guidelines issued by the Minister, as is the case with the affordability guidelines, may be so restrictive as to severely impact the ability of industry to innovate and trade freely. It will be anti-competitive in nature as it will benefit large business to the detriment of small and medium players.

	Already dealt with above

	
	
	
	
	BASA: Their preference is that a Code of Conduct should be a Credit Providers’ Code of Conduct emanating from credit providers approved by a regulator; however, in the event that the legislature intends to give the Minister the power to prescribe a Code after consultation with the NCR, the following is proposed:

· The Minister’s powers should be limited by:

· including a definition of a code of conduct in the NCA;

· including the parameters for a code of conduct in the NCA;

· requiring that the proposed code of conduct must be published for comment;

· requiring that the Minister and NCR must consider any public comments made with regard to the proposed code of conduct;

· requiring that the Minister and NCR must consult with the credit industry stakeholders before the implementation of the code of conduct; and

· requiring that the code of conduct must be consistent with the purposes and policies of the NCA.

It is proposed that a code of conduct follow a similar process as contained in the provisions of section 82 of the Consumer Protection Act.


	It is proposed that section 82 of the Consumer Protection Act serve a guideline. 

	
	
	
	
	With regard to a prescribed affordability assessment guideline, the proposed amendment will negate the rights of the credit provider as contained in section 82 of the NCA since any affordability assessment and standards for industry codes or guidelines issued by the NCR will be imposed on the credit provider as a condition of registration and as such in terms of section 52(5)(c), the credit provider, as registrant, will be obliged to comply with such guidelines.

	Already dealt with. The regulations and Codes to be part of the conditions of registrations. 

	
	
	
	
	Furthermore, the proposed amendment to section 48 of the Act will be in direct conflict with section 82 and will also empower the NCR to legislate by way of issuing guidelines and incorporating such guidelines into a credit provider’s registration conditions.

Section 82 (1) of the Act entrenches a credit provider’s right to determine for itself the evaluative mechanisms or models and procedures that it may use in meeting its assessment obligations in terms of section 81 as long as such mechanism, model or procedure results in a fair and objective assessment. In terms of section 82(2)(a) and section 82(2)(b), the NCR already has the authority to publish guidelines proposing evaluative mechanisms, models and procedures to be used in terms of section 81. Such guidelines published by the NCR will not be binding on a credit provider.
	Agreed. We propose the alignment of the sections. 


	
	
	
	
	Careful thought needs to be applied as to what the consequential effect the amendment to section 48 will result in.

Section 82 is adequate to deal with the issue of Affordability Guidelines and that it is inappropriate to include them as part of a Code, which would imply that they no longer have the status of Guidelines. Furthermore, in such an event of inclusion into the Code, the only remedy for a contravention would be de-registration, which would clearly be problematic.


	Already dealt with

	
	
	
	
	FRB: There is no provision on how a code of conduct must be prescribed. They suggest that the industry code of conduct as contained in section 82 of the Consumer Protection Act should be incorporated into the NCA. The Minister’s powers related to a code of conduct should be limited by including a definition and the parameters for such a code and requiring that the proposed code be published for comment for consideration by the Minister and the NCR, consultation with the credit industry stakeholders before implementation and must be consistent with the purposes and policies of the NCA.

In addition, there should be no references to the prescription of the affordability assessment guidelines.
	As agreed above. 


	
	
	
	
	HomeChoice: Section 82(3) that is not due for amendment provides that a guideline published by the National Credit Regulator is not binding on a credit provider. Furthermore, section 61(5) (read with section 65(1)) authorises credit providers to determine their own assessment models. However, the proposed amendment to section 48(1)(b) appears to require compliance with the non-binding guidelines referred to in section 82. These two provisions are in conflict with one another and could lead to de-registration of the credit provider. In addition, it will undermine the credit providers’ right to determine and make affordability assessments for itself as the law provides and in accordance with the spirit, objects and purpose of the NCA requires. 


	As agreed above. 

	
	
	
	
	Furthermore, there is a need to reconcile the references to “in consultation with” and “after consultation with” in the two provisions - s48(1)(b) (clause 8) and the proposed s82((2) (clause 15).
	This will be resolved by the alignment as agreed above. 


	
	
	
	
	Kelly-Louw: A guideline can never be prescribed. Consider replacing the word “prescribed” with “issued”.


	Note comment above. 

	
	
	
	
	MFSA: The amendment removes the reference to a "relevant industry code of conduct", and specifically refers to a prescribed code of conduct. The reference to a prescribed code of conduct and guideline must be considered in the context of the recent activities in the credit industry. 

Presently affordability assessment guidelines, which are promulgated under section 81 of the NCA, are not binding on credit providers. This provision has not been amended, and thus the amendments to the NCA may lead to a complicated circumstance whereby the affordability assessment guidelines are not binding on credit providers, but in terms of section 48 it appears that the NCR may refuse to register a credit provider if that credit provider does not comply with those non-binding affordability assessment guidelines. This is confusing and will introduce further uncertainty and risk to the market
	Note comments above 


	
	
	
	
	NDMA: Compliance is not yet possible as no guidelines have been issued to date. Some indication should exist that there needs to be consultation as part of a fair issue and review process of these guidelines.


	The issue of codes has been addressed above. 


	
	
	
	
	Codes are normally self-regulated mechanisms within an industry. The code is a mechanism that enforces self-regulation within an industry committed to it. These could be equated to statutory regulations. A regulator manufacturing a code is fabricating sub-standards that are not enforceable. A court will not rule on a code, neither will the NCT be able to, except where it relates to application for registration.

An industry body will be able to enforce a code, given that the body has a complaint and disciplinary process in place.

Although the NCA states that guidelines are non-binding, this amendment will override t he non-binding principle. 

They recommend that section 48 should be aligned with section 82 of the NCA. The codes of conduct should be part of an implementation agency’s responsibilities created for purpose of oversight and compliance.
	

	49
	49. Variation of conditions of registration 

(1) The National Credit Regulator may review, and propose new conditions on, any registration—

(a) upon request by the registrant submitted to the National Credit Regulator in the prescribed manner and form;

(b) if at least five years have passed since the National Credit Regulator last

reviewed or varied the conditions of registration;

(c) if the registrant has contravened this Act; or

(d) if the registrant-
(i) has not satisfied any conditions attached to its registration;

(ii) has not met any commitment or undertaking it made in connection with

its registration; or

(iii) has breached any approved code of conduct applicable to it,

and cannot provide adequate reasons for doing so.

New insertion (e)
	9
	Amendment of section 49 of Act 34 of 2005

Section 49 of the principal Act is hereby amended—

(a)
by the deletion in subsection (1) of the word "or" at the end of paragraph (d);

(b)
by the insertion in subsection (1) of the word "or" at the end of paragraph (d); and

(c)
 by the addition in subsection (1) of the following paragraph:

"(e)
if the National Credit Regulator, on compelling grounds, deems it necessary for the attainment of the purposes of this Act and efficient enforcement of its functions.".
	ADRA: The proposed amendment empowers the NCR to enforce measures that must be dealt with addressed through legislation.


	Disagree. The NCR should be empowered to amend conditions of registration. 
This is a variations of the conditions and not imposing additional registration requirements. 

	
	
	
	
	AMC: The current section 49 of the Act is carefully worded to create conditions of certainty and stability for credit providers, conditions that are essential for businesses to make decisions and invest resources. However, the proposed insertion completely removes this certainty and leaves the credit provider in a perpetual state of anxiety, where conditions of registration may be changed at any time and according to the whim of the NCR. The caveat that the changes should be necessary on compelling grounds for the proper attainment of the objects of the Act is too wide and vague to provide any comfort and removes the element of predictability from the conditions of registration. 

Furthermore, there is no remedy in section 49 that requires any notice period or opportunity to comment to be afforded to the credit provider. There is thus the potential for such onerous conditions to be placed on a credit provider that it could be forced out of business in a short period of time. Should there be a particular condition which the Regulator intends to impose on all credit providers at this juncture, the specific condition should be included in the amendment Act and not an open-ended ability to change conditions at any time.
	Addressed above.  

	
	
	
	
	BASA: The following should be addressed:

· Clearly stipulate which objectives of the NCA the amendment of the conditions of registration strive to achieve. 

· Any amendment of the conditions of registration should be procedurally fair and be a consultative process. 

· In the event that the registrant is a bank and/or financial services provider, the NCR should consult the South African Reserve Bank and/or the Financial Services Board before effecting amendment to the registrant’s conditions of registration. 

· A reasonable time period should be given to effect the new conditions of registration taking into consideration the size and geographical footprint of the registrant. 

· Establish a review or appeal process to the National Consumer Tribunal or High Court should the registrant not be in agreement with specific conditions imposed or procedure followed by the NCR.

· Procedural issues should be addressed through a consequential amendment to subsections 49(2) and (3) of the NCA.


	It is proposed that the NCR has power to vary conditions. 

The NCA provides for a review mechanism in section 59 which safequards fairness in the process. 

	
	
	
	
	Bayport: Affected parties should be furnished with an opportunity to react fully and meaningfully to the proposed new condition of registration.
	Already dealt with

	
	
	
	
	FRB: They propose incorporating the following:

· Clearly stipulating the objectives of the NCA the amendment of the conditions of registration strive to achieve.

· A consultative process with any relevant regulatory authority before effecting an amendment to the registrant’s conditions of registration.

· A reasonable time period to implement the new conditions given the size and geographical footprint of the registrant.

· A review or appeal process to the NCT or High Court should the registrant not be in agreement with specific conditions imposed or procedure followed by the NCR.


	Already dealt with

	
	
	
	
	MFSA: The effect of this proposed amendment is that the NCR will have subjective, wider powers and authority to review and propose new conditions of registration under “compelling circumstances”. However, it is unclear what a compelling circumstance could be. In addition, this may lead to uncertainty in strategies of those credit providers whose conditions of registration are not constant for the 5 year period.
	Already dealt with

	
	
	
	
	NDMA:  Change the wording as this seems to give the NCR too much power, despite the clear definition of review of registration, to at any time add or impose new registration requirements. This may unnecessarily give rise to inconsistencies, appeals and bullying, when measures already exist to address non-compliance; the NCR must apply the existing mechanisms.

There should be a consultation process or some mechanism to ensure that a fair process is followed. Amendments to conditions of registration should be subjected to high court level adjudication and possible appeal, taking into account all circumstances. Any change in business required should also allow for a transitional period.
	Already dealt with

	51
	51. Application, registration and renewal fees 

(1) The Minister may prescribe-

(a) an application fee to be paid in connection with any application in terms of this Chapter;

(b) an initial registration fee to be paid upon registration; and

(c) an annual registration renewal fee to be paid by registrants.

New insertion (d)
	10
	Amendment of section 51 of Act 34 of 2005

Section 51 of the principal Act is hereby amended-

(a) by the deletion in subsection (1) of the word “and” at the end of paragraph (b) 

(b) by the insertion in subsection (1) of the word “and” at the end of the paragraph

(c) by the addition in subsection (1) of the following paragraph:

"(d)
a penalty fee for late renewal of registration by registrants which shall be imposed by the National Credit Regulator on a registrant that fails to renew its registration within the specified time period. ".

	MFSA: The formula by which the penalty fee for late renewal of registration by registrants is determined needs to be transparent and realistic, relative to the size and scope of both small and corporate business.
	The amount of the penalty will be prescribed in the regulations. 



	
	New insertion
	11
	Insertion of section 58A in Act 34 of 2005

The following section is hereby inserted in the principal Act after section 58:

"Additional requirements for voluntary cancellations

58A.
(1)
A debt counsellor who voluntarily requests that his or her registration be cancelled must—

(a)
submit a notice in a prescribed manner and form, and an affidavit to the National Credit Regulator, stating—

(i)
 the debt counsellor’s intention to voluntarily cancel his or her registration;

(ii)
 reasons for such cancellation; and

(iii)
 the date on which the cancellation shall take effect;

 (b)
attach to the said notice proof that all the affected consumers, credit providers and all credit bureaus have been notified about the intended cancellation;

(c)
attach to the said notice the registration certificate issued to that debt counsellor by the National Credit Regulator;

and

 (d)
submit an affidavit to the National Credit Regulator, advising the National Credit Regulator that the consumers referred to in paragraph (b) have been transferred to another registered debt counsellor.

(2)
A debt counsellor whose registration has been cancelled in accordance with this section must, in the prescribed manner and form, notify in writing all affected—

(i)
consumers;

(ii)
credit bureaus; and

(iii)
credit providers,

of his or her deregistration; and

(3)
A credit provider who voluntarily requests that his or her registration be cancelled shall, in the prescribed manner and form, submit a cancellation notice to the National Credit Regulator accompanied by—

(a)
the registration certificate that was issued to that credit provider; and

(b)
an affidavit from the accounting officer,  auditor or authority of such credit provider, confirming that the registered activities have seized.


	BASA: If a debt counsellor wants to voluntarily cancel its registration, there must be a detailed prescribed process in the regulations which must be followed.

The regulations should not just deal with the voluntary cancellation of registration but also the sequestration of a debt counsellor, the de-registration of a debt counsellor, transfer from one debt counsellor to another, or any other circumstances where a debt counsellor cannot perform its statutory function or obligations. 

In terms of subsection (c), it would appear necessary to also submit confirmation from the registered debt counsellor that the consumers are transferred and that they have indeed taken over the files of the de-registered debt counsellor.
	We agree that the process will be outlined in the regulations. 
The sequestration of debt counsellor is dealt with in terms of Insolvency Act.
To the extent that a debt counsellor registering a PDA entity, the process will be prescribed in the regulations. Covered above. 
We agree. This will be dealt with in the regulations. 



	
	
	
	
	CBA: They recommend that the required debt counsellor’s notification letter to the credit bureaus in section 58A(1)(b) be submitted through the Debt Help System and be accompanied by the identification of the debt counsellor to whom a consumer’s case has been transferred. The word ‘seized’ in the proposed section 58A(2)(b) should be ‘ceased’
	Covered in section 58A. 

This is a process issue and will be in the regulations. 
We agree that the word ”seized”  should be amended to read “ceased”.


	
	
	
	
	CPA: The deregistering debt counsellor should be required to pass on the data that they have listed on the credit bureaus about the status and existence of the debt counselling cases they have been managing to the new debt counsellor to ensure continuity
	Covered in par (d)of section 58A.
The NCR to publish the names of deregistered debt 

counsellors counseollrs.


	
	
	
	
	Flemming: It is not clear why credit bureaus should be advised as nothing affects the creditworthiness or anything else of importance of the consumer. Notice is appropriate only to consumers whose applications have not run their course to settlement or to a court determination.


	The credit bureaus records the debt counsellors details and the consumer


	
	
	
	
	What is the remedy for non-compliance?   Why an affidavit?  The debt counsellor has no legal right to transfer a consumer to anywhere.  He cannot even transfer the consumer’s pending or disposed of application or order. May “transfer” be done to various debt counsellors for various applications?   What of the consumer who in the first place could choose to whom to apply and now is forced to a personality or to geographical locations that he does not want?   Better to require in sub-paragraph (1)(a) that the letter to the consumer should inform the consumer that he must urgently approach a new debt counsellor.  [Who is now entitled to what commissions and what fees?]
	Already dealt with

	
	
	
	
	Subsection (3)(b) – “Have ceased” (not “seized”)  implies a letter  only after cessation.   Why can the credit provider not specify a future date when registered activities will cease?  The proposed sub-section is not necessary because if the party does provide credit after cancellation, it is unlawful as if he never was a registered party. This is already dealt with in the NCA. This provision should only allow that such a credit provider may enforce contracts already concluded before cancellation.  
	See comment above

	
	
	
	
	NDMA: Notification should be sent to the NCR complaints department and ADR agents where a matter is under investigation with either of these parties.

Furthermore, transfer should not take place to another registered debt counsellor automatically. The new debt counsellor should be subject to certain criteria.
Credit providers that deregister and curators should be bound to notify or publicly announce and all stakeholders should be notified. 

They recommend that the date from which the transfer is applicable needs to be specified and some kind of acceptance notice/letter from the debt counsellor transferred to, accepting responsibility for the consumer, should be sent. In addition, other stakeholders who may be involved in the process, for example PDA’s, must also be notified.
	We do not agree. These are administrative issues relating to the operation of the NCR. 

	71
	71. Removal of record of debt adjustment or judgment
(1) A consumer whose debts have been re-arranged in terms of Part D of this Chapter, may apply to a debt counsellor at any time for a clearance certificate relating to that debt re-arrangement. 

	12
	Amendment of section 71 of Act 34 of 2005

Section 71 of the principal Act is hereby amended— 

  (a)
by the substitution for subsection (1) of the following subsection:

"(1) A consumer whose debts have been re-arranged in terms of Part D of this Chapter,[may apply to a debt counsellor at any time for a clearance certificate relating to that debt re-arrangement] must be issued with a clearance certificate by a debt counsellor within seven days after  the consumer has— 

(a)
 satisfied all the obligations under every credit agreement that was subject to that debt re-arrangement order or agreement, in accordance with that order or agreement; or

 (b)
demonstrated financial ability to satisfy every current obligation under every credit agreement."; 

	BASA: They propose the following:

· The time period for the issuing of the clearance certificate by the debt counsellor should be extended to 10 business days so as to allow the debt counsellor to investigate the consumer’s financial affairs.
	We do not agree. The 7 days starts after the debt counsellor determined that the consumer has demonstrated financial ability. 
It is proposed that an obligation be inserted to require debt counsellors to assess the financial position of consumers on a regular basis. 

	
	
	
	
	· The test to be conducted by the debt counsellor to determine whether the consumer has financial ability to satisfy every current obligation under every credit agreement should be clearly stipulated in the NCA.
	Agreed. The section should be reconsidered to reflect the true intention behind it.  

	
	
	
	
	· The consumer should have cured the total default under all the credit agreements before a clearance certificate can be issued.
	See comment above. 


	
	
	
	
	· The consumer should be in the position to pay the original instalment as per the original credit agreement; before debt re-arrangement. 

	Same comment above. 

	
	
	
	
	It is also unclear from the provision what “current obligation” refers to. It could refer to an obligation under the original credit agreement or the restructured obligation under debt review. It is proposed that a consumer should only be afforded a clearance certificate once they demonstrate the ability to revert to the original contractual obligation under the original credit agreement and not the restricted obligation. It is recommend that the following wording be added at the end of (1)(b) “that was subject to that debt re-arrangement order or agreement”.
	Same comment above

	
	
	
	
	 The NCA should cater for early rehabilitation of the consumer specifically in the following instances:

· Where the consumer is able to make payment of the original instalment of the mortgage agreement and /or vehicle asset finance (instalment agreement).

· Where the consumer has cleared the arrears on the mortgage agreement and / or vehicle asset finance (instalment agreement) which existed when the consumer applied for debt review.

· Where the consumer has repaid all unsecured credit agreements in full.

· The process for early rehabilitation and the issue of clearance certificates should include consent by the relevant credit providers as a requirement and/or a court or National Consumer Tribunal (“NCT”) process if consent is being withheld unreasonably by the credit providers.
	Same as above. 



	
	
	
	
	CBA: In addition to this, the impact of the obligation on a debt counsellor to issue a clearance certificate within 7 days after the consumer has ‘demonstrated financial ability to satisfy every current obligation under every credit agreement’ in section 71(1)(b) should be carefully considered. Without the Act being more specific around the meaning of the words in italics, there is scope for interpretation and resultant confusion, disputes or abuse, as the current wording is vague. The bureaus may be placed in a position where they are expected to act as ‘judge and jury’, which could never have been the intention of the section. Also, there is a risk that information is incorrectly removed in the event of credible evidence not being received from a debt counsellor within the prescribed 20 day dispute period. There should therefore be absolute certainty and clear guidelines as to when a debt counsellor must issue such a clearance certificate, or alternatively this option should be removed and the current wording should remain unaltered.

On a similar note, the Bill should clarify that the consumer’s right to challenge the “accuracy” of information appearing on their profile extends to information which is factually incorrect and which would impact credit risk assessment.

Finally, given the expanded obligations placed upon debt counsellors under this section, they would recommend that section 71(7) of the NCA also be amended to make it an offence for debt counsellors who fail to comply with a s55 compliance notice issued under this section 77. Currently, this section only stipulates that it is an offence if credit bureaus do not comply with such a notice.


	Same as above. 


	
	
	
	
	Easton-Berry: Consumers should be allowed to apply for clearance certificates once all short term debt is settled even though a long term agreement, such as a mortgage, may still exist. 


	Agreed. 


	
	
	
	
	FRB: They propose the following: 

· The issuance of the clearance certificate by the debt counsellor should be 10 business days to allow the debt counsellor to investigate the consumer’s financial affairs.

· The test to ensure financial stability should be stipulated in the NCA.

· The consumer should have cleared defaults under all the credit agreements before a clearance certificate can be issued.

· The consumer should also be in a position to pay the instalment as per the pre-debt re-arrangement credit agreement.

The NCA should also cater for early rehabilitation specifically in the following circumstances:

•
The consumer is able to make payment of the original instalment of the mortgage agreement and/or vehicle asset finance.

•
The consumer has cleared the arrears on the mortgage agreement and/or vehicle asset finance which existed when the consumer applied for debt review.

•
The consumer has repaid all unsecured credit agreements in full.

This process and the issuing of clearance certificates should include consent by the relevant credit providers as a requirement and/or a court or NCT process should consent be unreasonably withheld by the credit providers


	Same comment as above. 


	
	
	
	
	MFSA: This provision not only creates an automatic obligation for the debt counsellor, but provides for wider circumstances where a clearance certificate may be issued, as previously under the current NCA it was only required to be issued where the consumer has satisfied all obligations under every credit agreement that was subject to the debt rearrangement. There are no suggested parameters or guidelines to identify what is meant by the demonstration of "financial stability". This makes a decision in this regard dependent upon the discretion of a debt counsellor, creating less certainty in the marketplace about who can factually pay their debts. 


	Same comment as above. 

	
	
	
	
	NDMA: It is important that certainty should be created in the process, and checks and balances should be maintained.

Obligations under credit agreements may no longer be current, and it should be described in 71(1)(b) as “monthly original contractual obligations” and not ”monthly current obligations”. 

A more practical approach may be to create a possibility of rehabilitation only after all unsecured debts have been settled.

They recommend that in S71(1) – (add underlined) “... within seven days after confirmation that the consumer has- …”

Clearance certificate may only be issued after reconciliation of the actual payments made with the obligations content of the order made originally.
	Same comment above. 

	
	
	
	
	SBSA: It is unclear from the provision what “current obligation” precisely refers to. It could refer to an obligation under the original credit agreement or to the restructured obligation under debt review. It is proposed that a consumer should only be afforded a clearance certificate once they demonstrate the ability to revert to the original contractual obligation under the original credit agreement. 

In order to address the uncertainty referred in the comment above, it is recommend that the following wording is added at end of (1)(b) “that was subject to that debt re-arrangement order or agreement.
	Same comment as above. 


	
	(2) A debt counsellor who receives an application in terms of subsection (1), must-

(a) investigate the circumstances of the debt re-arrangement; and

(b) either- 

(i) issue a clearance certificate in the prescribed form if the consumer has fully satisfied all the obligations under every credit agreement that was subject to the debt re-arrangement order or agreement, in accordance

with that order or agreement; or

(ii) refuse to issue a clearance certificate, in any other case.
	12 (b)
	(b)
by the deletion of subsection (2).”
	
	

	
	(3) If a debt counsellor refuses to issue a clearance certificate contemplated in

subsection (2)(b)(i) the consumer may apply to the Tribunal to review that decision, and if the Tribunal is satisfied that the consumer is entitled to the certificate in terms of subsection (2)(b)(i), the Tribunal may order the debt counsellor to issue a clearance certificate to the consumer.
	12(c)
	(c)

by the substitution for subsection (3) of the following subsection:

"(3) If a debt counsellor [refuses] decides not to issue or fails to issue a clearance certificate as contemplated in subsection [(2)(b)(i)] (1), the consumer may apply to the Tribunal to review that decision, and if the Tribunal is satisfied that the consumer is entitled to the certificate in terms of subsection [(2)(b)(i)] (1), the Tribunal may order the debt counsellor to issue a clearance certificate to the consumer."; and
	
	

	
	(4) A consumer to whom a clearance certificate is issued in terms of this section may

file a certified copy of that certificate with the national register established in terms of

section 69 or any credit bureau.
	12(d)
	(d)
by the substitution for subsection (4) of the following subsection:

"(4)
(a)  A  [consumer to whom a clearance certificate is issued in terms of this section may] debt counsellor must within seven days after the issuance of the clearance certificate file a certified copy of that certificate with the national register established in terms of section 69 of this Act or any credit bureau.

(b)
If the debt counsellor fails to file a certified copy of a clearance certificate as contemplated in subsection (1), a consumer may file a certified copy of such certificate with the National Credit Regulator and lodge a complaint against such debt counsellor with the National Credit Regulator.”.
	CBA: It is recommended that the words ‘or any credit bureau’ in subsection (4) be amended to read as ‘and all registered credit bureaus which operate as a traditional, fully fledged credit bureau, as this term is generally understood in other global markets, and are able to receive and process this information’. This should ensure that all registered credit bureaus that are able to host this debt counselling information receive notice of these clearance certificates and are able to timeously update their records. Alternatively, if credit bureaus are categorised in line with their recommendations above, then such categorisation could simply be referred to in this section.
	Agreed. It is proposed that the certificate be made available to all registered bureaus. 


	
	New clause
	13
	Insertion of section 71A of Act 34 of 200
The following section is hereby inserted in the principal Act after section 71:
"Automatic removal of consumer credit information

71A.
(1)
The credit provider must submit to the credit bureau within seven days after settlement by a consumer of any obligation under any credit agreement , information regarding  such settlement where an obligation under such credit agreement was the subject of -

(a) an adverse classification of consumer behaviour;

(b) an adverse classification enforcement action against a consumer; or

(c) a payment profile listed in the consumer credit payment profile. 

(2) The credit bureau must remove any adverse listing contemplated in subsection (1) within seven days after receipt of such information from the credit provider;

(3) If the credit provider fails to submit information regarding a settlement as contemplated in subsection (1), a consumer may lodge a complaint against such credit provider with the National Credit Regulator.

(4)
For the purposes of this section—
(a)
'adverse classification of consumer behaviour' means classification relating to consumer behaviour and includes a classification such as “delinquent”, “default”, “slow paying”, “absconded”, or “not contactable”; and
(b)
'adverse classification of enforcement action' means classification relating to enforcement action taken by the credit provider, including a classification such as “handed over for collection or recovery”, “legal action”, or “write-off”.".

	AMC: The proposed rules on submitting certain data to credit bureaus within seven days are confusing and contradict the proposals listed in the proposed Code of Conduct to Combat Over-indebtedness as proposed by the Regulator, as well as the rules already in place. Sophisticated reporting systems for credit information are already in place and there are existing initiatives to improve the frequency of reporting. Additional rules will confuse an already complex process.
	See comment above. 


	
	
	
	
	BASA: An inaccessible credit history will pose a challenge for credit providers in building their credit scoring systems; as information relating to the consumer’s propensity to pay is an integral part of a credit scoring system and affordability assessments. If the information is not available, the credit provider will have to apply a generic approach and determine the costs of credit based on a higher risk, which will specifically impact on the consumer’s accessibility to credit. They also propose that the consumer credit information should not be removed but merely updated to reflect whether default has been cured or the obligation or judgment debt has been paid in full.


	The removal of paid up listing is necessary and will incitenvize consumers to repay their debt. It will also enable consumers with renewed opportunity to re-enter the market.

	
	
	
	
	The obligations placed on credit providers and credit bureaux within the credit information amnesty must balance with the obligations placed on credit providers in the reckless credit provisions of the NCA. In its current form, the credit information amnesty may result in credit providers adopting a more conservative approach in granting credit, as a consumer’s credit worthiness will be hard to assess due to a lack of accuracy in the information held by the bureaux. The result will be a reduction in the affording of credit to consumers.


	Payment profile information should not be removed and will enable lenders to assess and price for risk.

	
	
	
	
	CBA: It is recommended that this new section in the Act only deal with the data submission requirements placed on credit providers, and that the removal obligations [in section 71A(2)] should be removed from this new section, and should be appropriately included or expanded upon in Regulation 17, which already contains retention periods for different categories of information.

The balance of section 71A(2) can then be included as a new Regulation 17(6), stating that: “A credit bureau must remove all adverse classifications of consumer behaviour and adverse classifications of enforcement action from display within seven days after receipt of the settlement information contemplated in section 71A(1) from the credit provider”. Additionally, it is only the data (or adverse listings) in s71A(1)(a) and (b) which must be removed, and not the payment profile data in s71A(1)(c). This payment profile data can only be updated, not removed. As such, it is strongly recommended that the reference to payment profile information [in section 71A(1)(c)] must either be removed in its entirety, or the section must clarify that the payment profile data must be updated, and not removed.


	The section is correctly placed in the Bill
The dti agree that payment profile should not be removed. The section should be reconsidered. 

	
	
	
	
	Section 71A would be more appropriately named “Automated updating of consumer information”, or similar. This recommendation is made because the credit bureaus are unable to comply with the 7 day requirement if they were to receive this settlement information manually or by email. As such, we further recommend that best practice in this regard be followed, and that the already well-established mechanisms of i) electronic submission of data; ii) consistent input data layouts; iii) submission validation criteria; and iv) reciprocity of data sharing be agreed and prescribed in section 71A. 


	Disagree. The section relates to the removal of adverse information.
Credit bureaus must update their systems to enable the implementation of this requirement. A phased period of implementation should be considered. 

	
	
	
	
	Additionally, credit providers and credit bureaus must be afforded sufficient opportunity to agree and implement any operational and system requirements, and the effective date of section 71A and Regulation 17 (as it pertains to the new section 71A) should be stipulated at a date in the future, or included in a phased manner, thereby affording all impacted registrants sufficient time to comply. 

Alternatively, use of the automated mechanisms could be prescribed for credit providers above a certain size, with the remainder being able to submit this information in an agreed submission template, to be uploaded by the credit bureau at the end of the month in which the submission is received. 


	the dti agrees that certain sections can be implemented in a phased manner.



	
	
	
	
	CPA: section 71A(1) – It is assumed that section 71A is intended to regulate the removal of ‘paid up’ information; therefore, the words ‘... any obligation under any credit agreement’ in s71A(1) should be amended to read ‘... all obligations under any credit agreement’. 

	We disagree. The removal must take place as each obligation is settled. 
 

	
	
	
	
	Furthermore, in terms of the prescribed seven day period, this should be amended to be calculated from the date upon which the credit provider becomes aware of the valid settlement of the debt, as consumers often settle their outstanding amounts through that credit provider’s appointed agent who are not governed by the provisions of the National Credit Act. This should also only be done once the final payment has cleared through the national payment systems. This section will require system development by most (if not all) credit providers and/or their data service providers and this should be taken into account when determining the date upon which this section will become effective.
	We disagree. There must be timeframes. 

 

	
	
	
	
	In regard to the requirement for credit providers to notify the credit bureau/s to paid up adverse listings, it is unclear from the current wording of the Bill as to whether one or all bureaus needs to be advised. In addition, depending on how the National Register of Credit Agreements is developed, there may be a need to update the Register with this information as well.
	We proposed all registered credit bureaus must be notified

	
	
	
	
	Some review of the data transmission processes in regard to credit provider to bureau data updates is also recommended as the data transmission mechanisms should also be reviewed to determine whether the bureau update process as proposed in the Bill is workable.
	This is an administrative issue.  

	
	
	
	
	Seven days is insufficient time to facilitate the credit provider notifying the bureau/s and the bureau/s being able to perform the statutory verification process prior to loading these payment updates
	See comment above. 


	
	
	
	
	Section 71A(2) – In principle, they do not support the removal of any valid and predictive credit information, but do comprehend the DTI’s rationale for the inclusion of the removal of ‘paid up’ adverse listings. However, the removal of the entire payment profile line will completely compromise the credit provider’s ability to perform a proper financial assessment on consumers and to avoid extending credit recklessly. It should be clarified whether only the adverse status code indicator or the entire payment profile line will be removed
	There is no issue regarding the removal of adverse information. 
The dti proposes that the section be revisited to clarify the aspect of payment profile.  



	
	
	
	
	FRB: Inaccessible credit histories will pose a challenge for credit providers to build credit scoring systems. If information is not available, credit providers will have to apply more generic approaches and base the cost of credit on higher risks, which will reduce consumers’ accessibility to credit. They recommend that the consumer credit information should rather be updated to reflect whether a default has been cured or the obligation or judgment debt has been paid in full.
	See comment above

	
	
	
	
	Kelly-Louw: The proposed clause is currently too broad and may undermine the objective of the Act to prevent reckless lending, as the quality and integrity of credit information may be affected. A previous court decision reinforced the idea that a consumer’s credit history should remain intake regardless of their creditworthiness. Rather the NCR should offer guidance regarding the weight that credit providers should place on certain adverse credit information when performing their compulsory assessments. The proposed credit information amnesty may effectively reduce access to credit or raise the cost of consumer credit
	See comment above
Nedbank v Soneman 2013 (3) SA 526 (ECP)

	
	
	
	
	MFSA: This amendment provides for a legislative ongoing removal of adverse consumer credit information. MFSA in principle opposes any form of removal of Consumer Credit Information
	See comment above

	
	
	
	
	NCRF: They disagree with the proposal as it undermines the effectiveness of using credit information as a tool to assess risk for granting credit. This could lead to reckless lending, tighter credit controls and/or higher cost of credit, as there would be no way to accurately assess a consumer’s payment behaviour. Furthermore, requiring a credit provider to provide information regarding the settlement of a loan within 7 days to the credit bureau is unreasonable as information is shared on a monthly basis
	See comment above

	
	
	
	
	NDMA: The removal of payment history undermines credit providers’ ability to provide credit in a responsible manner. If this proposal remains, then the definition of reckless lending should be amended. Furthermore, the seven business day period will be difficult to adhere to in practice and settlement can only be confirmed once payment has cleared the National Payment System. They recommend that a minimum rehabilitation period should be allowed before a consumer’s negative credit records are removed.  This period has been accepted as three years in the market as confirmed in the current regulations. In addition, reword section 71A(1) as follows: “.. Within seven days after confirmation of settlement
	See comment above

	
	
	
	
	SAIA: The removal of adverse information will impact the short term insurance industry in terms of:

· Meeting their statutory requirements to verify that persons appointed in key positions are fit and proper in terms of their financial positions 

· Meeting their obligation to ‘know your client’ in terms of the Financial Intelligence Centre Act 38 of 2001.

· Risk profiling. 

· Performing a proper due diligence on third parties when appointing them to perform services on behalf of the company.

Furthermore, they raise a concern about the ability of financial institutions to manage the risk of and prevent reckless lending as prescribed in Section 81 of the NCA, if all adverse credit information listings are removed by credit bureaus, as it will result in the institutions not having access to the relevant information that could inform its decision on financial facilities. 

The inability to do a proper risk analysis will likely adversely affect the cost of insurance for consumers in South Africa, which costs are carried by policyholders, and may end in preventing entry to the insurance market and will stifle the financial services industry objective of financial inclusion
They suggest that such automatic removal be applicable to debt amounts of R10 000 or less. Currently, amounts over R10 000 would be expunged after 3 years if they are just an adverse listing on the credit bureau, and 5 years if judgment had been taken
	The issuing of credit reports for employment is limited to positions of trust and the handling of finances. 
The payment profile information will not be removed.


	
	
	
	
	SBSA: They recommended that the following substitute section 71A(4): 

“Adverse information includes: 
(a) ‘adverse classification of consumer behaviour’ which means classifications relating to consumer behaviour and includes a classification such as “delinquent”, “default”, “slow-paying”, “absconded”, or “not contactable”; and 
(b) ‘adverse classification of enforcement action’ means classification relating to enforcement action taken by the credit provider, including a classification such as “handed over for collection or recovery”, “legal action”, or “write-off”.” 

They also submit that the proposed amendment appears to be at odds with Regulation 17 of the NCA which deals with retention periods for credit bureau information and request Parliament to ensure there is no inconsistency between the amended NCA and Regulation 17.
	Section 71A will be reconsidered and aligned to regulation 17 where there are inconsistencies. 

	
	
	
	
	Wonga: As a credit provider, they perform two types of tests before extending credit, namely an affordability assessment and a credit check to determine a consumer’s ability to pay and repayment behaviour. The removal of adverse credit information would limit the credit provider’s ability to distinguish between performing and non-performing credit behaviour. This would lead to all consumers being prejudiced.
	See comment above


	73 (1)

73(1)(b)


	Verification, review and removal of consumer credit information 
73. (1) The Minister must, within a period of six months after the effective date,

prescribe-

(a) the nature of, time-frame, form and manner in which consumer credit

information held by credit bureaux must be reviewed, verified, corrected or removed; and 

(b) the time-frame and schedule for the exercise by consumers of their rights in

terms of section 72(1),

within a period of one year after the regulations being promulgated. 
	14
	Amendment of section 73 of Act 34 of 2005

Section 73 of the principal Act is hereby amended—

(a)
by the substitution in subsection (1) for the words preceding paragraph (a) of the following words:

"The Minister [must, within a period of six months after the effective date,] may, at any time prescribe—";

(b)
by the deletion in subsection (1) of the word "and" at the end of paragraph (a);

(c)
by the insertion in subsection (1) after paragraph (a) of the following paragraph:

"(aA)
the manner in which a registered auditor may confirm that the consumer credit information referred to in paragraph (a) has been reviewed, verified, corrected or removed; and"; and

(d)
by the substitution in subsection (1) for  paragraph (b) of the following paragraph:

"(b)
the time-frame and schedule for the exercise by the consumers of their rights in terms of section 72 (1) [, within a period of one year after the regulations being promulgated].";


	AMC: The proposed amendment to section 73 gives the Minister power to change the rules regarding credit bureau information at any time and in any way. This level of manipulation can potentially be abused and result in absurd economic outcomes. The proprietary data held at credit bureaus will effectively become worthless and credit evaluation models, often developed at great cost, will have to be written off and there will be no incentive to develop such models into the future.


	The section gives the Minister power to issue regulations removing adverse credit information.
This includes due process.  

	
	
	
	
	BASA: They are not in support of this amendment.


	See comment above


	
	
	
	
	Bayport: The intended credit information amnesty disables the ability to distinguish between bad luck and bad faith customers forcing credit providers to raise prices and reducing access to credit.


	There is no amnesty in this section. 


	
	
	
	
	CBA: The amended provisions pave the way for the implementation of future credit information amnesties and the scope of this proposed amendment has wide implications, including the potential review, verification, correction and/or removal of information by a credit bureau. The manipulation and removal of credit information through a forced amnesty undermines the industry’s credit information system and the first class rating with the World Bank. 
Whilst the powers given to the Minister under this amended section are subject to the obligation to engage and consult with stakeholders, and to conduct impact analysis to understand the extent of the impact, such an amendment remains open to abuse and enormous risk, especially if such amnesties are implemented without a full understanding and appreciation of the role and importance of credit information in a credit system, as well as the impact to the operations of credit bureaus in general.
It is inequitable to place additional audit obligations (and costs) onto the credit bureaus in respect of the removal of credit information to which they are strongly opposed to. This additional cost should be borne by the NCR.
The ongoing removal of paid up information as introduced by the second amnesty, together with the automatic removal of data via the retention rules, should in any event alleviate the need for any other once-off removal of information, and therefore for any future amnesties. The CBA is therefore opposed to such an amendment and propose that the powers given to the Minister relate only to the current second, once-off amnesty, the first amnesty having been undertaken in around 2006.
	See comment above


	
	
	
	
	CPA: It appears that the intention behind this amendment is to not only to grant the Minister power to give effect to the current proposed removal of credit information, but to extend that power to the implementation of future similar credit information removals. They are concerned that this would enable additional amnesty processes to be actioned without due engagement or sufficient consideration of the impacts of such data removal processes. 

Credit information is a strategic tool, which should be guarded and protected. The proposed amendment potentially compromises the extension and management of credit and could have unintended consequences on the credit industry and economy as a whole. In particular, it undermines the following positive effects which credit information sharing has, namely: 

· the improvement of credit providers’ knowledge of consumers’ characteristics; 

· the ability to conduct a more accurate prediction of consumer repayment probabilities; 

· reduction in the costs of assessing risks and in the cost of providing credit to consumers; and 

· the consumer discipline driver created by the knowledge that the information regarding credit payment performance is shared between credit providers. 

Such an amendment also creates the risk that incorrect consumer behaviour results, as the pressure to repay debt is compromised, with consumers believing that their credit records will be periodically ‘wiped clean’. The impact of this on credit providers, and the economy as a whole, could be devastating. They appeal for a re-consideration of the aspect of on-going empowerment of credit data removal and suggest that the ministerial empowerment be contained to the current, imminent data removal process being proposed by the DTI. They further appeal for a process to be developed and defined to ensure that where further removal of credit data may be considered by Government or regulators that such process be completed and considered before such data removal can occur. This process should be thoroughly defined and cover the following aspects: 

· macro and micro economic impact assessments; 

· definition of the likely impacts on credit expansion and/or contraction;

· assessment of the ramifications for the cost of credit to consumers in light of data removal; 

· determination of the impacts on the assessment and management of credit and financial risks; and 

undertaking of industry and public consultation processes and engagements for the review of any possible data removals.
	Disagree. 


	
	
	
	
	FRB: See comments under clause 13. 

NDMA: See comments under clause 13.

SBSA: See comments under clause 13.
	See comment above

	
	
	
	
	MFSA: This provision is highly relevant to the current industry concerns regarding the proposed "credit amnesty". In this regard, the Minister is not currently empowered to affect the credit amnesty notwithstanding public statement and notice to this effect. The Minister is a creature of statute and cannot act in excess of that power, thus the amendment in this regard to the NCA. 

	See comment above

	82 (2)

82(2)(b)
	“82. Assessment mechanisms and procedures
(2) The National Credit Regulator may—";

(a) pre-approve the evaluative mechanisms, models and procedures to be used in

terms of section 81 in respect of proposed developmental credit agreements;

and
(b) publish guidelines proposing evaluative mechanisms, models and procedures to be used in terms of section, applicable to other credit agreements."
	15
	Amendment of section 82 of Act 34 of 2005

Section 82 of the principal Act is hereby amended—

(a) by the substitution in subsection

(2) for the words preceding

paragraph (a) of the following words:

"The Minister, in consultation with the National Credit Regulator may—"; and

(b)
by the substitution in subsection (2) for paragraph (b) of the following paragraph:
"(b)
publish guidelines proposing evaluative mechanisms, models and procedures to be used in terms of section 81and any other guidelines related thereto, applicable to [other] credit agreements.".
	AMC: The amendment to section 48 will enable mandatory compliance with these Guidelines to become a condition of registration, which, according to section 49, will be able to be amended at any time. This will give the Minister far reaching powers, effectively the legislative powers of parliament, and result in conditions of high insecurity for business. This will discourage further investment into credit businesses and hamper job creation.


	It is proposed that the affordability assessment regulations will be part of the conditions of registration. 

It is further proposed that section 82 will be aligned to section 48. 

	
	
	
	
	BASA: They are in support of this amendment in respect of Affordability guidelines but not in respect of any other related guidelines until they are received. Further clarity is required on what the NCR envisages as "any other guidelines" as well as how these will be read in conjunction with s48(1) and s82(3).

	Comment noted. 

	
	
	
	
	CPA: They are concerned that if the affordability assessment guidelines developed by the NCR are not adequately consulted on with all stakeholders, this could lead to credit contraction that may force consumers into the informal market.


	There is no issue.  

	
	
	
	
	FRB: Amendment of subsection (3) and (4) should also be considered as they refer to guidelines published by the NCR and not the Minister.


	Agree. It is proposed that consequential alignments be made to sections 48 and 82.  

	
	
	
	
	MFSA: The amendment does not amend section 82(2) and (3) which state that the guidelines published by the NCR are not binding on a credit provider. This creates uncertainty in respect of the binding nature of the guidelines which are published by the NCR in consultation with the Minister in terms of the Amendment Bill. 

The above provision must be considered in the context of the Affordability assessment guidelines which have been made available to industry participants for commentary, and which intend on imposing various obligations in respect of affordability assessments of credit providers. The need to create certainty and clarity needs to be reiterated, failure to do so will lead to formal credit starvation and the stimulation of the underground market.


	Agree. See comment (alignment of sections)

	
	
	
	
	NCRF: They propose that a provision be included that requires an open and transparent public participation process to be followed before the Minister and the NCR may publish any guidelines. This should allow for sufficient time for stakeholders to consult their various bodies and advisors.


	Noted. 

	
	
	
	
	Wonga: The proposed Affordability Assessment Guidelines issued by the NCR has practical implementation challenges for online and possibly smaller credit providers.
	On-line lending is supported, but must operate within the basic tenets of affordability criterion. 


	Heading 

83(1)

83(2)

83(3)

83(3)(a)

83(3)(b)

83(4)
	“83. Court may suspend reckless credit agreement

(1) Despite any provision of law or agreement to the contrary, in any court proceedings in which a credit agreement is being considered, the court may declare that the credit agreement is reckless, as determined in accordance with this Part.

(2) If a court declares that a credit agreement is reckless in terms of section 80(1)(a) or 80(1)(b)(i), the court may make an order—";

(a) setting aside all or part of the consumer’s rights and obligations under that

agreement, as the court determines just and Reasonable in the circumstances; or

(b) suspending the force and effect of that credit agreement in accordance with 45

subsection (3)(b)(i).

(3) If a court declares that a credit agreement is reckless in terms of section 80 (1) (b) (ii), the court—

(i) must further consider whether the consumer is over-indebted at the time of those court proceedings; and

(ii) if the court concludes that the consumer is over-indebted, the court may make

an order-

(i) suspending the force and effect of that credit agreement until a date determined by the Court when making the order of suspension; and

(ii) restructuring the consumer’s obligations under any other credit agreements,

in accordance with section 87

(4) Before making an order

in terms of subsection (3), the court must consider—

(a) the consumer’s current means and ability to pay the consumer’s current

financial obligations that existed at the time the agreement was made; and

(b) the expected date when any such obligation under a credit agreement will be

fully satisfied, assuming the consumer makes all required payments in accordance with any proposed order.”
	16
	Amendment of section 83 of Act 34 of 2005

Section 83 of the principal Act is hereby amended—

(a)
by the substitution for the heading of the following heading:

"[Court may suspend reckless credit agreement] Declaration of reckless credit agreement";

(b)
 by the substitution for subsection (1) of the following subsection:

"(1)
Despite any provision of law or agreement to the contrary, in any court or Tribunal  proceedings in which a credit agreement is being considered, the court or Tribunal, as the case may be, may declare that the credit agreement is reckless, as determined in accordance with this Part.";

(c)by the substitution in subsection

(2) for the words preceding

paragraph (a) of the following

words:

"If a court or Tribunal declares that a credit agreement is reckless in terms of section 80(1)(a) or 80(l)(b)(i), the court or Tribunal, as the case may be, may make an order—";

(d)by the substitution in subsection

(3) for the words preceding

paragraph (a) of the following

words:

"If a court or Tribunal, as the case may be, declares that a credit agreement is reckless in terms of section 80 (1) (b) (ii), the court or Tribunal, as the case may be—";

(e)by the substitution in subsection

(3) for paragraph (a) of the following

paragraph:
"(a)
must further consider whether the consumer is over-indebted at the time of those [court] proceedings;";

(f)by the substitution in subsection 

(3) for the words preceding 

subparagraph (i) of paragraph (b) of 

the following words:

"if the court or Tribunal, as the case may be,  concludes that the consumer is over-indebted, the said court or Tribunal may make an order—"; and

(g)by the substitution in subsection

(4) for the words preceding

paragraph (a) of the  following

words:

"Before making an order in terms of

subsection (3), the court or

Tribunal, as the case may be, must

consider—".

	BASA: The impact of the proposed amendment on sections 86, 87 and 88 of the NCA must also be considered as the amendment cannot be effected in isolation.
It is important to note that a situation may occur where a credit provider is enforcing a credit agreement in a court parallel with a consumer referring the same credit agreement to the National Consumer Tribunal for a reckless lending finding. Also, the credit provider may have obtained judgment regarding the credit agreement in a court, where after the consumer applies to the National Consumer Tribunal for a reckless lending finding. These likely situations should be considered and prevented where possible. It may be appropriate to impose limitations as to when the National Consumer Tribunal may hear a reckless lending application, specifically indicating that the National Consumer Tribunal may not hear a reckless lending application if the credit agreement is already before a court.


	Comment noted. 
The principle is already provided for in the rules of the Tribunal and court. 

	
	
	
	
	Bayport: The proposed amendment would reduce the cost for consumers and could resolve challenges experienced by the courts. However, the Tribunal is currently viewed as an administrative body and would need to take similar steps to that of a magistrate court in satisfying itself that a credit has been granted recklessly.


	Noted

	
	
	
	
	Flemming: The NCT can be a “court” of first instance only for other things such as overseeing registered parties and filing consent orders but otherwise its role must be developed into an appeal facility for rearrangement of debts and perhaps other events. However, it seems undesirable for the NCT to act upon reckless lending. The NCT should rather hear appeals against rearrangement orders of magistrates. The NCT is also not well positioned geographically or in terms of its expertise and processes to address acts of reckless lending. Furthermore, there is no provision for appeals against the NCT whose members are not infallible and often not even trained in law.

	The NCT should have this power even as the forum of first instance.

	
	
	
	
	FRB: The impact of this amendment on sections 86, 87 and 88 should also be considered. There should be a limit to when the NCT may hear a reckless lending application especially when the same credit agreement is already before a court.


	See comment above 

	
	
	
	
	Kelly-Louw: Empowering the Tribunal to deal with reckless lending determinations is inappropriate as the provisions in the Act dealing with reckless lending require intricate legal interpretations and should preferably be left to legal experts, particularly courts, to deal with. Furthermore, the proposed clause does not empower the Tribunal to simultaneously deal with over-indebted issues, as is the case with courts. Therefore, if the intention is to expand the authority of the Tribunal, the legislation should do so clearly and extend to all relevant sections of the Act.


	Disagree. See comment above.. 

	
	
	
	
	MFSA: The expertise and experience of those sitting on the Tribunal becomes important. Due to the technical nature of credit and the legal consequences for both the Regulator and credit providers, the benchmark needs to be set rather higher than lower. Legal qualifications and practical experience needs to be balanced with matters of consumer protection.


	The NCT is a multi-discpline Tribunal. 

	
	
	
	
	NCRF: The proposed extension to the National Consumer Tribunal does not provide sufficient protection for credit providers. It is also unclear whether credit providers may also refer this matter to a court if it does not agree with the outcome of the NCT. They are also concerned that this could perpetuate frivolous allegations of reckless lending by consumers, debt counsellors and alternative debt review agents. For the system to be effective, the members of the NCT hearing these matters should have similar qualifications to that of an officer of the court, to enable him/her to make a proper consideration of the legal and technical issues that would be raised in such matters. The location of hearings would also be critical in determining the cost of such hearings for credit providers.


	Disagree. The Tribunal’s decision is subject to review and appeal to the High Court. 


	
	
	
	
	NDMA: There should be transitional provisions to allow the NCT to implement these changes.


	Noted. 

	
	
	
	
	SAIA: They support the proposed amendment. Currently courts cannot interfere where ‘reckless’ credit agreements are in place until a consumer has undergone debt counselling. The proposed amendment will allow the courts to step in earlier and suspend reckless credit agreements. This provision may reduce the number of reckless credit agreements entered into, and may reduce the adverse effects of such agreements on consumers.
	Noted

	86(2)

86(10)

86(11)
	86. Application for debt review
(2) An application in terms of this section may not be made in respect of, and does not apply to, a particular credit agreement if, at the time of that application, the credit provider under that credit agreement has proceeded to take the steps contemplated in section 129 to enforce that agreement."

"(10)
If a consumer is in default under a credit agreement that is being reviewed in terms of this section, the credit provider in respect of that credit agreement may give notice to terminate the review in the prescribed manner to—

(a)
the consumer;

(b)
the debt counsellor; and

(c)
the National Credit Regulator, at any time at least 60 business days after the date on which the consumer applied for the debt review.

If a credit provider who has given notice to terminate a review as contemplated in subsection (10) proceeds to enforce that agreement in terms of Part C of Chapter 6, the Magistrate’s Court hearing the matter may order that the debt review resume on any conditions the court considers to be just in the circumstances.".


	17
	Amendment of section 86 of Act 34 of 2005

Section 86 of the principal Act is hereby amended—
(a)
by the substitution for subsection (2) of the following subsection:

"(2)
An application in terms of this section may not be made in respect of, and does not apply to, a particular credit agreement if, at the time of that application, the credit provider under that credit agreement has proceeded to take the steps contemplated in section [129] 130 to enforce that agreement.";

(b)
by the substitution for subsection (10) of the following subsection:
"(10)
(a)
If a consumer is in default under a credit agreement that is being reviewed in terms of this section, the credit provider in respect of that credit agreement may, at any time at least 60 business days after the date on which the consumer applied for the debt review, give notice to terminate the review in the prescribed manner to—

(a)
the consumer;

(b)
the debt counsellor; and

(c)
the National Credit Regulator [,at any time at least 60 business days after the date on which the consumer applied for the debt review].

(b)
 No credit provider may terminate  a review contemplated in paragraph (a) if such review is filed in court as contemplated in section 87."; and

(c)
by the substitution for subsection (11) of the following subsection:

"(11)
If a credit provider who has given notice to terminate a review as contemplated in subsection (10) proceeds to enforce that agreement in terms of Part C of Chapter 6, the [Magistrate’s Court] court hearing the matter may order that the debt review resume on any conditions the court considers to be just in the circumstances.".


	AMC: The backlogs experienced at the Courts have resulted in debt review applications being terminated by some credit providers prematurely. However, it is overly burdensome to expect credit providers to take no action where no payment is received from a consumer for a period of over three months. This shifts the balance between the credit provider and consumer unfairly in the direction of the consumer. They alternatively suggest that the wording in part (c) of subsection (10) have appended to it wording to the effect “as long as the consumer is settling his obligations to the credit provider according to the proposal submitted to the Court by the debt counsellor.” This will preclude a credit provider from terminating the review where the consumer is meeting his obligations according to the re-arrangement proposal, subject to the order of the Court. 


	There are rules of the courts, which address delaying tactics by parties to proceedings.  

	
	
	
	
	APDC: The proposed amendment to subsection (10) contains an error in that it makes specific reference to section 87 in reference to debt review applications and refers only to matters lodged in court. Section 87 applications only address one type of debt review application and, if the proposed amendment is left in its current wording, will again create a situation reliant on case law for clarity. 
They recommend that the proposed amendment be worded “Provided that the debt counsellor has not lodged an application in court or with the Tribunal, in which case the credit provider shall be precluded from terminating the debt review in terms of this section.” 

In addition, the changes proposed to section 86(10) states that a credit provider may not terminate “such review if such review is filed in court as contemplated in section 87.” Section 87 only relates to voluntary/informal debt review applications that have not resulted in a consent order. The formal/involuntary process results in a section 86(7)(c) court application and not a section 87 application. Unless the intention of this amendment was to only provide protection to the voluntary process, this point will have to be fought in court and another amendment will be needed to rectify the amendment. It makes no sense to only protect debt review matters where the consumer was found to be experiencing or likely to experience financial difficulty in terms of section 86(7)(b) but leave over-indebted matters in terms of 86(7)(c) unprotected. 


	The comment is noted. 

It is proposed that the section be revisited.  



	
	
	
	
	BASA: Subsection (2) – The proposed amendment would lead to further interpretational difficulties. They propose that it should clearly state that a specific credit agreement is excluded from debt review if a section 129(1)(a) notice has been delivered to the consumer and the required ten business days have lapsed.

It must further be noted that the content of the section 129(1)(a) notice specifically stipulates that the consumer can refer the specific credit agreement to a debt counsellor to bring the payments under that credit agreement up to date. This is in stark contrast to the debt review process contained in section 86 where all credit agreements, not just one, of the consumer is considered and restructured, not just default cured.

Subsection (10) – The proposed amendment may lead to the abuse of the debt review process by consumers. If a consumer lodges the application with court and then ceases all payment to the credit provider in terms of the credit agreement and the outstanding debt owed escalates as interest, fees and charges are not being serviced. In this scenario, the credit provider would be prohibited from terminating the relevant credit agreement from debt review and thus enforcing it, which prohibition severely prejudices the credit provider and consumer.

The credit provider runs the risk of the section 103(5) statutory in duplum prohibition applying to the credit agreement, however the credit provider cannot take enforcement action to prevent or mitigate the risk based on the proposed amendment.
	Disagree. This will reverse the effect of the proposed amendment. 
Noted. 
Disagree. See comment above. 
Agree. That is the intention that the cost of credit should be limited to the balance of the unpaid principal debt. 
Not correct.
All parties must participate in the debt review process in good faith. 
Disagree. 

	
	
	
	
	It is important to note that in the event of asset-based finance like motor vehicles, the asset will continue to depreciate even though the outstanding debt owed to the credit provider escalates. 

The proposed amendment does not strike a balance between the rights and obligations of consumers and credit provider and would also not achieve the purpose of debt review which is the alleviation of over-indebtedness by satisfying the consumer’s financial obligations.

The instances of opposed debt review court applications may also increase, as there are thousands of debt review matters where the application to court has never reached any stage of finalisation. Therefore, the provision should remain as it currently stands, with section 86(11) providing the consumer with the required recourse against the action of the credit provider.

Alternatively, they propose the following amendment be effected to the NCA:

· The prescribed form 17.2 (determination of over-indebtedness) must be accompanied by a debt re-arrangement proposal by the debt counsellor and consumer to the credit provider.

· The debt re-arrangement proposal must contain a reasonable proposed monthly payment towards the credit agreement.

Subsection (11) – Amend it  as follows:

“If a credit provider contemplated in subsection (10) proceeds to enforce that agreement in terms of Part C of Chapter 6, the enforcement court hearing the matter who has given notice to terminate a review as may order that the debt review resume on any conditions the court considers to be just in the circumstances.”


	

	
	
	
	
	Bayport: Section 86(10) has as its express and functional purpose the avoidance of abuse of the entire debt-review process by recalcitrant debtors and/or debt counsellors. Once the debt-review process has been initiated in terms of Section 86(1), the debtor’s credit providers are statutorily precluded from enforcing the terms of their credit agreements. The proposal that Section 86(10) may not be invoked by a credit provider in circumstances in which a debt counsellor has referred a matter to the Magistrates Court as contemplated in Section 86(8)(b) readily lends itself to the abuse by unscrupulous debtors and/or debt counsellors who extensively delay the finalisation of that process and does not pay the credit provider the contractually agreed instalments. This is exacerbated by the procedural and capability challenges existing in the Magistrates Courts. 

The right to termination legislated for in Section 86(10) is complemented and ameliorated by the provisions of Section 86(11), which matches the credit receiver’s right to continue the debt review process with the credit provider’s right to terminate a delayed process in terms of Section 86(10).


	See comment above.


	
	
	
	
	Easton-Berry: sub-clause (b) – This does not provide any sanction on the consumer if they elect not to pay before the matter is heard in court, which may take several months, and would prejudice credit providers who will not be able to enforce their rights and effectively consumers as arrears are compounded. He suggests that section 86(10(c) includes a proviso that consumers have this protection subject to them making payments based on their proposed instalment while the matter is pending court finalisation. Section 86(7) should be amended to allow the proposal to be first sent to credit providers for approval before being set down at court. 


	See comment above


	
	
	
	
	FRB: The amendment to subsection (2) would lead to further interpretational difficulties; rather it should clearly state that a specific credit agreement is excluded from debt review if a section 129(1)(a) notice has been delivered and the required ten business days have lapsed without a response from the consumer, the payment being brought up to date or a rejection of the credit provider’s proposal by the consumer.

In terms of the amendment to subsection (10)(b), this amendment could be abused by consumers, as credit providers cannot take any enforcement action once the application has been made to a court if the consumer then defaults. This does not strike a balance between the rights and obligations of consumers and credit provider in terms of section 3(d). It is also not clear at what point a credit provider may enforce its rights if the debt review application that was filed has been subsequently been removed from the court roll, struck from the court roll, was not on the court roll or was withdrawn. They suggest that the subsection remains as is with subsection (11) providing recourse to the consumer against the action of the credit provider. Alternatively, if a reasonable monthly payment is in place, agreed to by the credit provider, while the debt review application is undergoing the court process, the credit provider may not terminate the credit agreement in terms of subsection (10).

They propose that subsection (11) be amended as follows to avoid interpretational difficulties:

“If a credit provider who has given notice to terminate a review as contemplated in subsection (10) proceeds to enforce that agreement in terms of Part C of Chapter 6, the enforcement court hearing the matter may order that the debt review resume on any conditions the court considers to be just in the circumstances.’’.


	See comment above 


	
	
	
	
	Kelly-Louw: sub-clause (a) – The proposed amendment will cause further confusion as to when a consumer may no longer apply for debt review. Rather it should be clearly stated at what stage of the process where a credit provider is enforcing its rights, a consumer would be prohibited from applying for debt review.


	Disagree.  


	
	
	
	
	King: sub-clause (b) – should this not also refer to sections 83, reckless lending, and 85 when a court orders a review?


	Comment noted. It is proposed that the provision be revisited. 

	
	
	
	
	Marais: subsection (10)(b) – This amendment will 
unfortunately also lead to more section 129 notices being send out by Credit Providers on date of default. Consumers should be educated on the process to follow when falling into arrears and/or receiving section 129 notices.

Subsection (10)(c) – This section still does not provide any relief in the event where the credit provider terminates the review without issuing a summons, because the magistrate’s court can only order that the debt review resumes if and when the credit provider proceeds to enforce the credit agreement concerned.

Furthermore, she proposes an amendment to subsection (8)(a):

“The consumer and each credit provider concerned accept the proposal or provide a realistic counter offer within 20 working days, where after the debt counsellor must record the proposal in the form of an order, …”


	Noted. 
Noted. 

Not accepted. 


	
	
	
	
	MFSA: The leading case on the interpretation of Section 86 read with Section 129 is Nedbank Limited & Others vs National Credit Regulator & Another 2011 4 All SA 131 SCA ("Nedbank vs NCR"). In this regard, the NCR sought a declaratory order to the effect that the reference in Section 86(2) to the taking of a step in terms of Section 129 to enforce a credit agreement is a reference to the commencement of legal proceedings in terms of Section129(1)(b), and does not include those steps taken under Section 129(1)(a) [that is where Section 129(1)(a) refers to the delivery of what is commonly referred to as "Section 129" notice informing the consumer of his or her rights]. 
The Supreme Court of Appeal held that once a credit provider has taken these steps in terms of Section 129(1)(a) [i.e. the sending of the Section 129 notice], the credit provider has proceeded to take steps to enforce that agreement and a debt review relating to that specific agreement is thereafter excluded. 

In these circumstances, it then appears that the proposed amendment will have the effect of moving away from the SCA decision, in that an application for debt review may not be made if at the time of the application the credit provider under that credit agreement has proceeded to take the steps in Section 130 (i.e. has made an actual application to the court). This would mean that to the extent that the credit provider has commenced the required procedures before debt enforcement (i.e. the sending of the Section 129 notice) an application for debt review may still be made in terms of that credit agreement until such time as the steps contemplated in Section 130 have been taken. This amendment will supercede the finding in Nedbank vs NCR. 

In addition, the amendment specifically states that a credit provider may terminate the debt review process at any time at least 60 days after the date on which the consumer applied for the debt review, provided that an application for debt review has not been lodged in court in terms of Section 87 (i.e. where a consumer has made application to the Magistrates Court for debt review following a rejection of the debt review application by the debt counsellor or when the consumer is not over-indebted but is experiencing difficulty in satisfying his/her obligations and the debt counsellor's recommendation is rejected by the credit providers and the debt counsellor makes an application to the Magistrates Court). To the extent that such application has been lodged in court the credit provider may not terminate the debt review in terms of Section 86.


	Agree. It is proposed that the judgment is being overruled to achieve the purpose of the Act. 
.



	
	
	
	
	Money Clinic: sub-clause (b) – Recommends that under sub-section (10)(b) to include a reference to “section 86(7)(c)” to also cover debt review matters referred to court where the consumer is considered over-indebted. Currently, section 87 only covers debt review matters where the consumer is experiencing or is likely to experience difficulty satisfying all his/her credit obligations.


	Noted. 


	
	
	
	
	NCRF: sub-section (10) – This proposal does not allow for any sanction if a consumer elects not to pay before the matter is heard in court, which may be subject to long delays. They suggest that section 86(10) be amended to include the proviso that consumers have this protection subject to them making payments based on their proposed instalment. Section 86(7) will also need to be amended to reflect that in all circumstances a proposal must first be sent to the Credit Providers for approval before being set down at court. The proposed section 86(10)(b) should require that notice be given to the relevant credit providers concerned so that they will be informed in order for them to be able to exercise their termination rights in terms of section 86(10)(a). 


	See comment above



	
	
	
	
	SBSA: The proposed amendment will have the effect of further delaying the consumer’s rehabilitation, as the debt review process may not be terminated until heard by the courts. It is our experience that the court process is often subjected to postponements and delays. This represents a risk to the consumer whose indebtedness will not be alleviated during this time, and indeed may even be exacerbated. 

There may be recalcitrant consumers who will exploit this provision to avoid repaying their debt obligations as the credit provider will not be in a position to commence enforcement proceedings while the debt review application is pending. This is particularly problematic for secured or asset-backed lending as the asset also depreciates in value. 

Regard must be given to Section 88(3) of the NCA which contemplates that a credit provider may still exercise or enforce by litigation or other judicial process any right or security under that credit agreement if “(a) a consumer is in default under the credit agreement”. In its current form, the proposed amendment may result in conflict between the provisions in practice and create interpretational difficulties.
	See comment above



	89(5)
	89. Unlawful credit agreements
(5) If a credit agreement is unlawful in terms of this section, despite any provision of common law, any other legislation or any provision of an agreement to the contrary, a court must order that—

(a) the credit agreement is void as from the date the agreement was entered into;

(b) the credit provider must refund to the consumer any money paid by the consumer under that agreement to the credit provider, with interest calculated-

(i) at the rate set out in that agreement; and

(ii) for the period from the date on which the consumer paid the money to the credit provider, until the date the money is refunded to the consumer; and

(c) all the purported rights of the credit provider under that credit agreement to recover any money paid or goods delivered to, or on behalf of, the consumer in terms of that agreement are either-

(i) cancelled, unless the court concludes that doing so in the circumstances

would unjustly enrich the consumer; or 

(ii) forfeit to the State, if the 

court concludes that cancelling 

those rights in the circumstances would unjustly enrich the consumer.

	18
	Amendment of section 89 of the Act 34 of 2005

Section 89 of the principal Act is hereby amended by—

(a)by the substitution in subsection

(5) for the words preceding

paragraph (a) of the following

words:

"If a credit agreement is unlawful in terms of this section, despite [any provision of common law,] any other legislation or any provision of an agreement to the contrary, a court must make a just and equitable order including but not limited to an order that—"; and

(b)
by the deletion in subsection (5) of paragraphs (b) and (c).


	Flemming: The Bill fails to show any re-think of the appropriateness of section 89(5).   Although the NCA is there to protect the consumer, it also requires the consumer must pay all his debts in due course; thereby balancing the position of creditor and debtor.

What is the value that section 89(5) seeks to protect?   What need is there to add to section 89(2)(d)(which is as equally inappropriate) in its context of operating in a well-developed and fair system that deals with prohibited contracts and related consequences.   

Section 89(5) as amended by the Bill will continue to come before courts.   There is a need to seriously consider whether there should have been this legislative intervention and if so, whether the intervention that is considered is appropriate and fair and proportionate.  

Section 89(5) is not interested in whether the credit granted is innocuous or undesirable for the country. It appears to be only focused on whether the credit provider was registered or not. There are effective remedies that can be created to cater for the NCR’s administration without the harshness of 89(5) and the consumer will be equally protected whether or not the credit provider is registered.   In addition, the voidness of the contract may in fact be a disadvantage for the consumer, if an alternative is not available or would cost them more.

Section 89(4) causes the “void” contract to be valid for 30 days before one knows that it is void after all.  One must also consider that the “unregistered credit provider” may not even consider themselves as being “credit providers” that require registration. 


	Disagree. The amendment is appropriate in that it gives the court the discretion to deal with consequences of unlawful credit agreements.


	
	
	
	
	Kelly-Louw: sub-clause (a) – This clause needs serious attention. The proposed amendment is states that an unlawful provision may be declared void. This does not make sense and is not in line with the common law on this issue. For instance, what if a court decides not to declare the agreement void? Does that then mean that the unlawful agreement is valid? The question then arises if this section is at all necessary? Maybe it should just be left to the common law to deal with unlawful provisions. Otherwise, if the intention is to punish the credit provider in some way, then other consequences should be introduced that will be in line with the judgment given in National Credit Regulator v Opperman and Others 2013 (2) SA 1 (CC) and that will not amount to an arbitrary deprivation of property. 


	Common law can be amended by legislation. The common law deals with illegal agreements by not allowing anyone a claim against the other. This is changed by par (b). However, with par (b) deleted, this section now just restates the common law.


	
	
	
	
	MFSA: The applicable decision is that of the Constitutional Court in the National Credit Regulator vs Opperman and Others CCT 34/12 2012 ZACC 29 wherein the Constitutional Court held that the forfeiting of the rights of the credit provider in terms of Section 89(5)(c) results in an arbitrary deprivation of property, as it extinguishes a creditor provider's right to claim restitution based on unjustified enrichment, without leaving any discretion to a court to consider a just and equitable order. As such Section 89(5)(c) was held to be inconsistent with Section 25(1) of the Constitution and was declared to be invalid. Although it was only section 89(5)(c) that was declared unconstitutional, the Amendment Bill seeks to also delete section 89(5)(b) which places an obligation on the credit provider to refund to the consumer any money paid by the consumer under the credit agreement that is declared unlawful. 
This must be read with the amendments to section 89(5)(a) which states that a court must make a "just and equitable order including but not limited to". The court is now empowered to make an order that it feels is just and equitable, thus giving it wider discretion than the current version of the section 89(5) where the court was mandated to order that the agreement is unlawful, that the credit provider refund to the consumer and that purported rights of the credit provider are cancelled or forfeited to the State. This bears the question of what a "just and equitable order" could consist of. 

The effect of removing the reference to "any provision of common law" this amendment is not clear, it may be the intention that the provisions of common law may trump the NCA in these circumstances.
	Noted. The deletion aims to align section with the Opperman judgment and give the court discretion to deal with consequences of unlawful agreements. 


	91
	91. Supplementary requirements and documents 

A credit provider must not-

(a) directly or immediately require or induce a consumer to enter into a supplementary agreement, or sign any document, that contains a provision that would be unlawful if it were included in a credit agreement;

(b) request or demand a consumer to-

(i) give the credit provider temporary possession of an instrument referred to in section 90(2)(l)(i) other that for the purpose of identification, or to make a copy of the instrument
(ii) reveal any personal identification code or number contemplated in section 90(2)(l)(ii) other that for the purpose of identification, or to make a copy of the instrument
(c) direct, or knowingly permit, any other person to do anything referred to in this section on behalf or for the benefit of the credit provider.
	19
	Substitution of section 91 of Act 34 of 2005

The following section is hereby substituted for section 91 of the principal Act:

"Prohibition of unlawful provisions in credit agreements and supplementary agreements
91.
(1)
A credit provider must not directly or indirectly, by false pretence or with the intent to defraud, offer, require or induce a consumer to enter into or sign a credit agreement that contains an unlawful provision as contemplated in section 90.

(2)
 A credit provider must not
directly or indirectly require or induce a consumer to enter into a supplementary agreement, or sign any document, that contains a provision that would be unlawful if it were included in a credit agreement.".

	
	

	129(1)(a)

124(3)
	(1) If the consumer is in default under a credit agreement, the credit provider-

(a) may draw the default to the notice of the consumer in writing and propose that the consumer refer the credit agreement to a debt counsellor, alternative dispute resolution agent, consumer court or ombud with  jurisdiction, with the intent that  the parties resolve any  dispute under the agreement or develop and agree on a plan to bring the payments under the agreement up to date; or

(3) Subject to subsection (4), a consumer may -  

(a) at any time before the a credit provider has cancelled agreement re-instate a credit agreement that is in default by paying to the credit provider all amounts that are overdue, together with the credit provider’s permitted charges and reasonable cost of enforcing the agreement up to the time of re-instatement; and 

(b) after complying with paragraph (a), may resume possession of nay property that has been repossessed by the credit provider pursuant to an attachment order.

(4) A consumer may not re-instate a credit agreement after-

(a) the sale of any property pursuant to-

(i) an attachment order; or

(ii) surrender of property in terms of section 127; 

(b) the execution of any other court order enforcing that agreement; or

(c) the termination thereof in accordance with section 123.


	20
	Amendment of section 129 of Act 34 of 2005

Section 129 of the principal Act is hereby amended—
(a)
by the substitution in subsection (1)  for paragraph (a) of the following paragraph:

"(a)
may draw the default to the notice of the consumer in writing and propose that the consumer refer the credit agreement to—
(i)
a debt counsellor, alternative dispute resolution agent, consumer court or ombud with jurisdiction, with the intent that  the parties resolve any  dispute under the agreement or develop and agree on a plan to bring the payments under the agreement up to date; or

(ii)
in the event of any other dispute relating to the terms of the credit agreement, refer such credit agreement to the National Credit Regulator or court with  the intent that the parties resolve any such dispute;";

(b)
by the substitution for subsection (3) of the following subsection:

"(3)
Subject to subsection (4), a credit provider may at any time before the termination of a credit agreement or court judgment following default by a consumer of such credit agreement, condone such default and revive such credit agreement by not effecting termination of such agreement if the consumer, to the satisfaction of the credit provider, makes a reasonable arrangement or undertaking to rectify such default or upon payment of any agreed amount."; and 

 (c)by the substitution  in subsection

(4) for the words preceding

paragraph (a) of the following

words:
"A [consumer] credit provider may not [re-instate] revive a credit a agreement after—".

	AMC: It is unclear why an additional cumbersome process has been introduced in addition to debt review, alternate dispute resolution and referral to an ombud with jurisdiction. They are concerned that this will introduce further unnecessary delays and complexities into an already difficult process. Ultimately, this will impact the availability of credit and will lengthen the collection process, which increases costs for the consumer. 

Subsection (4) – The term ‘revive’ is not defined in the Act or the Amendment Bill and is wide open for interpretation. The legislation must be clear in the intention of this amendment, as it cannot possibly be interpreted as prohibiting a credit provider from collecting the amount owing after the occurrence of these events.


	Disagree. 
The dti agree that the terminology be reconsidered. 



	
	
	
	
	BASA: The proposed amendment broadens the purpose of the section 129(1)(a) notice. Their view is that the purpose of a section 129(1)(a) letter in terms of the NCA is to advise the consumer about his/her default and provide the consumer with the opportunity to cure the default.

The amendment proposed to section 129(3) is unclear; as a credit agreement cannot be revived before it is terminated / cancelled.

With regard to the amendment to section 129(4), the legislature should take cognisance of the fact that a credit provider may while enforcing the credit agreement request specific performance; which does not cancel the credit agreement.


	See comment above. Consumers should be allowed to lodge disputes. 
See comment above..


	
	
	
	
	Bayport: Amendments will be required to the existing Section 129 notice, to provide for a further alternative in the event of dispute regarding the term of a credit agreement. This will require amendments to current process and implementation of initiatives to make credit provider staff aware of new indicators and to create new system functionality and indicators on credit provider systems. The mechanism will also require that the NCR have sufficient capacity to deal with matters timeously and effectively to avoid further unintended consequences and distress.

	Noted. 

	
	
	
	
	Flemming:  If the creditor knows that the problem is one of lacks of funds and not the existence of a dispute or that is subsequently proven to be the case, should the creditor not be excused from doing what section 129 says? 

Section 129 is very uninformative and unhelpful to the consumer, as it does not fully explain how a consumer can effectively handle a dispute. It could be amended as follows: 

‘ If there is default the creditor may draw attention  … and (a) recommend that the debtor within ten days……..discuss the matter with the creditor directly or through a mediator or arbitrator or seek assistance from a debt counsellor about rearrangement of his debts and, additionally or alternatively  (b) if he disputes the fact of or the extent of liability it is recommended that the debtor seeks legal assistance  or, alternatively,  (c) respond in another way, all within 10 days from           and all in order to avoid litigation and in order to agree on a plan to bring payments under the agreement up  to date.’.


	No. They should not be excused. 
This is already in dispute process in the NCA. 



	
	
	
	
	FRB: This amendment broadens the purpose of the section 129(1)(a) notice. The intention of the notice is to alert a consumer to his/her default and to cure this; therefore, the credit agreement has not been terminated or cancelled and can thus not be revived (subsection (3)).

In terms of subsection (4), a judgment could extinguish or confirm and strengthen a credit agreement. This difference would impact on the proposed amendment.


	See comment above

	
	
	
	
	Kelly-Louw: sub-clause (a) – The wording in proposed s 129(1)(a)(ii) do not link in with its foregoing words set out in s 129(1)(a). 
Furthermore, there is a need for clarity on how credit providers need to notify consumers to ensure that they have sufficient proof of notification.


	Noted. It is proposed that the provision be improved to align to the Sebola judgment. 


	
	
	
	
	LSSA: There is no provision for the service of notice on the consumer. There should be some legislative intervention to regularise the service of notice on the consumer so that it can be established on a balance of probabilities that the notice has in fact come to the attention of the consumer.


	See comment above


	
	
	
	
	Marais: This amendment is not in the consumers’ best interest especially in light of the fact that the amendment to section 86(10) will lead to an increase in 129 notices.

	Same as above

	
	
	
	
	MFSA: It appears that where the consumer is in default, and the consumer and credit provider are in dispute about the terms of the agreement unrelated to the default, that agreement may be referred to the NCR or applicable court. The effect of this is unclear but it may result in circumstances where a consumer has referred a default to a debt counsellor and then refers a complaint regarding the same agreement to the NCR. This may lead to issues arising from one credit agreement being dealt with in more than one forum at the same time.


	See comment above. 


	
	
	
	
	NCRF: Clarification is required regarding the definition of “dispute”. In the proposed s129 (1) (a) (i), mention is made of “any dispute” and then the proposed new s129 (1) (a) (ii) makes mention of “any other dispute”. The distinction between these two points should be clear, and when a Credit Provider would choose either of the options given. 


	It is proposed that the provisions be clarified that the first dispute relates to claimed amounts and the other in respect of other terms of the agreement.  


	
	
	
	
	SBSA: The effect of this amendment will be to make it impossible for a customer to bring his or her account up to date, and thereby cure the default and retain his or her vehicle or home. The proposed amendment removes the incentive that the customer had to remedy the arrears, and will result in credit providers instituting enforcement actions which could have been avoided. This seems to be contrary to the spirit of the NCA. 

It is submitted that the clause as currently drafted is contradictory. It appears to imply that “before termination” a credit provider may “revive” the credit agreement. However, before termination the agreement is still in full force and effect. It is unclear what the term “revive” means. It is recommend that the words “and revive such credit agreement by not effecting termination of such agreement” be deleted.

We are of the view that section 86(10) should remain as it currently stands; with section 86(11) providing the consumer with the required recourse against the action of the credit provider.
	Disagree. 
See comment above. 
Disagree. 



	130 (a) 
	Debt procedures in a Court

130. 

(1) Subject to subsection (2), a credit provider may approach the court for an order to enforce a credit agreement only if, at that time, the consumer is in default and has been in default under that credit agreement for at least 20 business days and—

(a) at least 10 business days have elapsed since the credit provider delivered a notice to the consumer as contemplated in section 86 (9), or section 129(1), as the case may be;".


	21
	Amendment of section 130 of Act 34 of 2005

Section 130 of the principal Act is hereby amended by the substitution in subsection (1) for paragraph (a) of the following paragraph:

"(a)
at least 10 business days have elapsed since the credit provider delivered a notice to the consumer as contemplated in section 86 [(9)](10), or section 129(1), as the case may be;".


	BASA: Section 129 only references payment in the event of a payment default. Hence any dispute raised by the consumer should only relate to payment default. This may extend the ambit for consumers to dispute the terms of an agreement. This should be raised on appearance to defend a matter by the consumer. This may result in undue delays in enforcing a credit agreement.

The effect of this amendment will be to make it impossible for a consumer to bring his or her account up to date, and thereby cure the default, and retain his or her vehicle or home. The proposed amendment removes the incentive that the consumer had to remedy the arrears, and will result in credit providers instituting enforcement actions which could have been avoided. This seems to be contrary to the spirit the NCA.

The clause as currently drafted is contradictory, as it appears to imply that “before termination” a credit provider may “revive” the credit agreement. However, before termination the agreement is still in full force and effect. It is unclear what the term “revive” means. It is recommend that the words “and revive such credit agreement by not effecting termination of such agreement” be deleted. This should be referenced in section 129 and not section 130.


	Noted.
See comment above. 

See comment above

	
	
	
	
	Flemming: “delivered” should be replaced by “sent”.
	Disagree. The courts settled on delivery. 

	134
	134. Alternative dispute resolution
(1) As an alternative to filing a complaint with the National Credit Regulator in terms of section 136, a person may refer a matter that could be the subject of such a complaint as follows:”
	22.
	Amendment of section 134 of Act 34 of 2005

Section 134 of the principal Act is hereby amended by the substitution in subsection (1) for the words preceding paragraph (a) of the following words:

"As an alternative to filing a complaint with the National Credit Regulator in terms of section 136, a person may refer a matter or a dispute following an allegation of  reckless credit agreement that could be the subject of such a complaint as follows:".


	Bayport: The amendment is supported if it envisages more effective use of the Credit Ombud who provides for a channel where disputes can be raised and adjudicated without huge costs and delays. Clarity will however be required regarding the definition, scope and role of the dispute resolution bodies.

	See comment above


	
	
	
	
	Flemming: The words “such a” should perhaps be “that”.  


	There is no issue. 

	
	
	
	
	MFSA: The powers of the ADR agents need to be established to ensure that consumers do not make use of continuous forum shopping – finding a dispensation that suits the consumer or credit provider. Alternative Dispute Resolution requires good insight and fair judgement in order to be impartial and even-handed.
	The powers are already defined in section 134. 


	
	New clauses
	23
	Insertion of section 134A and 134B of Act 34 of 2005

The following sections are hereby inserted in the principal Act after section 134:

"Registration and accreditation of alternative dispute resolution agents

134A.
The National Credit Regulator must register and accredit alternative dispute resolution agents.

Deregistration of alternative dispute resolution agents

134B.
(1)
Subject to subsection (2), registration accreditation in terms of section 134A of this Act may be cancelled by the Tribunal on application by the National Credit Regulator, if an alternative dispute resolution agent—

(a)
fails to comply with any condition of its registration and accreditation;  or

(b)
 contravenes this Act.

(2)
If an alternative dispute resolution agent fails to comply with any condition of its registration and accreditation or contravenes this Act, and such alternative dispute resolution agent is also licensed by another regulatory authority, the National Credit Regulator may—

(a)
impose conditions on the registration of such alternative dispute resolution agent consistent with its licence, if any;

(b)
refer the matter to the regulatory authority that licensed such alternative dispute resolution agent, with a request that the  regulatory authority review that licence in the circumstances; or

(c)
at the request, or with the consent, of the regulatory authority that licensed that  alternative dispute resolution agent, apply to the Tribunal for cancellation of the registration and accreditation.

(3)
A regulatory authority to whom a matter has been referred to in terms of subsection (2)(b)—
(a)
must conduct a formal review of the alternative dispute resolution agent’s licence;

(b)
to the extent permitted by the legislation in terms of which the alternative dispute resolution agent is licensed, may suspend that licence pending the outcome of that review; and

(c)
may request, or consent to, the National Credit Regulator lodging an application with the Tribunal for cancellation of the registration.

(4)
The National Credit Regulator must attempt to reach an agreement as contemplated in section 17(4) with any regulatory authority that issues licences to an alternative dispute resolution agent that is registered in terms of section 134A, to co-ordinate the procedures to be followed in taking any action in terms of subsections (2) and (3).

(5)
The registration of an alternative dispute resolution agent is cancelled as of—

(a)
the date on which the Tribunal issues an order, or

(b)
in the case of a voluntary cancellation, the date specified by the said alternative dispute resolution agent in the notice of voluntary cancellation.

(6)
An alternative dispute resolution agent whose registration has been cancelled must not engage in any formerly registered activities after the date on which the cancellation takes effect.".
	
	Noted. 
Disagree. There should not be any distinction as they perform the same functions. 

Agree. 

	
	
	
	
	DCI: A proper definition for ADR agents should be inserted into the NCA. There are two suggestions, namely: 

· Completely remove the term and the anticipated functions of an ADR agent from the legislation and incorporate these into the functions of a debt counsellor. This will allow for regulatory supervision of the process by the NCR, achieve the intention of the NCA and prevent any uncertainty or competing interests. 

· Re-define the term to ensure that the persons referred to therein are required to be registered given specific criteria similar to that of debt counsellors, so that the NCR has regulatory powers in respect of those persons, and the fees they may charge. 

2.2. That there must be a clear distinction between the roles of ADR's, credit providers and debt counsellors to ensure that there is no overlapping or confusion in the minds of the public regarding the roles which these important industry players perform within the credit industry. 

2.3. ADR's should in terms of the NCA specifically be provided complete independence from interference from any of the other players in the credit industry and in particular, should be able to act in a totally impartial manner in resolving disputes referred to it. 


	Disagree. ADRs already defined in the Act. 
Agree, but within the context of the Act. 
Disagree. ADRs must operate within the ambit of the Act subject to oversight by the NCR. 


	
	
	
	
	Delphi: Section 134A is too vague and fail to clearly state what requirements a dispute resolution agent should meet.


	Disagree. See comment above. 


	
	
	
	
	Flemming: The NCR should simply provide a list of appropriate ADR agents to assist consumers. He suggests the following wording: “To assist the finding of an alternative resolution mediator, arbitrator, or………………………., the NCR may maintain a register of available persons…..”

	Noted. Their names will be published on the Register of Registrants. 


	
	
	
	
	FRB: The roles of the ADR agents and the ombudsman should be considered, as well as the accreditation, registration and de-registration of ADR agents. Furthermore, the Act should flesh out the ADR agents’ accreditation and registration criteria and process; deregistration grounds and process; conduct rules; and the fees and costs they are allowed to charge.

In terms of section 134B, they suggest that:

· The Minister should prescribe guidelines for the conditions of registration for ADR agents, as well as accreditation criteria.

· The ADR agents’ condition of registration and accreditation criteria should be aligned with any licence issued by any other regulatory authority.

· The Minister should prescribe ADR fees payable by the consumer.

· The NCR should only be able to register and accredit ADR agents that perform functions in terms of the NCA.


	See comment above 
See comment above. 



	
	
	
	
	Kelly-Louw: This is considered over-regulation and will increase the cost for consumers and remove their freedom of choice regarding dispute resolution agents.


	Disagree. 


	
	
	
	
	MFSA: Firstly, the issue is that the amendments to the NCA do not appear to set out the specific requirements in respect of registration of ADR Agents. In terms of section 134B, the registration and accreditation of an ADR Agent may be cancelled by the Tribunal on application by the NCR, if that agent fails to comply with any condition of registration and accreditation or contravenes the NCA. 
Secondly, Section 134B requires that the other regulatory authority must conduct a formal review of the ADR Agent, suspend the licence or request/consent to the NCR lodging an application with the Tribunal as set out above. It is questionable whether the NCA and the NCR have the power to impose those obligations on an independent regulatory authority. 


	See comment above. 


	
	
	
	
	NCRF: There is a need to clarify:

· What the role of alternative dispute resolution agents is.

· What their rights and powers are. 

· What they must do to become accredited. 

· How they will be accredited.

· How they will operate.

· What training they will need to receive.

· What subscribed fees, if any, will the consumer have to pay for their services.

· What the Credit Provider’s obligations are towards them when they attempt to negotiate with the credit provider.

Furthermore, there must be a public reference for these ADRs to protect consumers from exploitation and it should be clear if this process should be treated differently to the debt review process. 


	See comment above.


	
	
	
	
	NDMA: The ADR agents’ role should not be limited to disputes as such, and an extension of the role creates more opportunity for consumers to be assisted in a less formal capacity, which especially will benefit the lower income consumers. This should include cases involving banks, which appear to be limited to the ombud with jurisdiction in section 134.

ADR registration requirements and de-registration conditions need to be specified.

Registration requirements and review thereof to be done via a consultative constitutional process defined.

The NCR should only have the right to refer cases with proposed de-registration to the NCT.

The ADR agent should be able to attend to disputes and debt mediation as mentioned in S.129.

Voluntary debt mediation by ADR agents to negotiate concessions should be possible without the requirement of court confirmation. This will reduce timelines and costs to the consumers considerably and make the mediation process more attractive for consumers, as well as present relief to over-burdened courts.
	Disagree. 
See comment above. The scope must not be extended.  

 

	136 (1)
	136. Initiating a complaint to National Credit Regulator
(1) Any person may submit a complaint concerning an alleged contravention of this Act to the National Credit Regulator in the prescribed manner and form.”
	24
	Amendment of section 136 of Act 34 of 2005

Section 136 of the principal Act is hereby amended by the substitution for subsection (1) of the following subsection:

"(1)
Any person may submit a complaint concerning an alleged contravention of this Act or complaint concerning allegation of reckless credit agreement  to the National Credit Regulator in the prescribed manner and form
	DCI: The reference to “any person is too broad” and should be limited to a debt counsellor only, who is properly empowered and equipped in terms of the NCA to properly assess reckless credit. If this limitation is not applied, there could be a situation where consumers allege reckless credit to the NCR and ultimately to the Tribunal where these complaints and referrals take notoriously long to be dealt with, the Tribunal is already overwhelmed with work and the mechanism could be used to buy time and at the same time could continue entering into further credit agreements. 

Without a proper assessment conducted by a debt counsellor the proposed amendment would allow consumers to take advantage of the right to allege a reckless credit agreement where none exists. 
	Disagree. Any person also includes members of the public and non-registrants. 
Disagree. 


	
	
	
	
	MFSA: Current practices at the NCR is that Credit Providers who wish to report unregistered lenders or illegal practices are not being heard and the NCR in practice requires consumers to lay complaints. In practice consumers do not complain about illegal and reckless lenders as they perceive them as their last resort to credit. This needs to be investigated and dealt with accordingly, in order to facilitate access to formal credit.
	Disagree. Consumers and other credit providers do lodge complaints about unregistered credit providers. The NCR inspectors also uncover them. 



	
	
	
	
	NCRF: They suggest that these matters should be dealt with by a forum such as the National Debt Mediation Association before going to the NCR to minimise the administrative burden on credit providers due to frivolous allegations.
	Disagree. They must be dealt with by the NCR. It is a regulatory function. 



	140
	140. Outcome of complaint

(1) After completing an investigation into a complaint, the National Credit Regulator may—

(a) issue a notice of non-referral to the complainant in the prescribed form;

(b) make a referral in accordance with subsection (2), if the National Credit Regulator believes that a person has engaged in prohibited conduct;

(c) make an application to the Tribunal if the complaint concerns a matter that the

Tribunal may consider on application in terms of any provision of this Act; or

(d) refer the matter to the National Prosecuting Authority, if the complaint concerns an offence in terms of this Act.
	25
	Amendment of section 140 of Act 34 of 2005

Section 140 of the principal Act is hereby amended by the substitution in subsection (1) for the words preceding paragraph (a) of the following words:
"After completing an investigation into a complaint, the National Credit Regulator may take any enforcement action provided for in this Act, including but not limited to—".


	BASA: The terminology used in this amendment, specifically “any enforcement action”, is too broad and may lead to legal uncertainty. Section 140 of the NCA as it currently stands provides certainty as to the possible outcomes after a complaint has been investigated by the NCR, thus there are four possible outcomes. The NCR should not be provided with the unfettered power to ‘take any enforcement action’, thus the outcome after the investigation of a complaint by the NCR should be clearly stipulated.

Furthermore, there is a technical matter regarding the current drafting of Clause 25, as a notice of non-referral to the complainant is not an enforcement action. It is suggested that the clause is redrafted as follows:

“(1) After completing an investigation into a complaint, the National Credit Regulator may:

(a) issue a notice of non-referral to the complainant in the prescribed form; or

(b) take any enforcement action provided for in this Act, not limited to but including-

(i) make a referral in accordance with subsection (2), if the National Credit Regulator believes that a person has engaged in prohibited conduct;

(ii) make an application to the Tribunal if the complaint concerns a matter that the Tribunal may consider on application in terms of any provision of this Act; or

(iii) refer the matter to the National Prosecuting Authority, if the complaint concerns an offence in terms of this Act.”


	Disagree. Enforcement action is what is allowed in terms of the Act. 
It is proposed that the provision be revised to clarify a notice of non-referral is an outcome of a investigation into a complaint. . 



	
	
	
	
	Bayport: Any amendment which will provide for enforcement action to be taken by the NCR without oversight by the Tribunal must be informed by to equal protection and benefit of the law and administrative action that is lawful, reasonable and procedurally fair.

Arbitrary enforcement action, in the absence of the affected credit provider being furnished with an opportunity to react fully and meaningfully to the grounds which found the enforcement action, is procedurally unfair and should not be countenanced.
.

The power being afforded to the NCR will have the effect of housing the regulatory and enforcement functions in a single body. The original philosophy that has provided for the regulation of the industry by the NCR and the enforcement by the NCT is a sound one.

	The Act already provides for this. 
See comment above.

See comment above. 



	
	
	
	
	FRB: The wording “take any enforcement action” is too broad. The outcome of the investigation of a complaint should be clearly stipulated as is the present case.


	See comment above


	
	
	
	
	MFSA: The insertion of the proposed amendment has the effect that it does not limit the NCR to taking only the listed actions in Section 141 (although it may be argued that the NCR was not limited to only these actions as this section states "the National Credit Regulator may" and thus it does not appear that these provisions were peremptory). While the insertion widens the scope of the NCR's powers, it does not create unfettered powers and authorities as it limits the NCR to take enforcement action as provided for in the NCA. It is crucial that the NCR focus on their specific area of jurisdiction and that measurements preventing ‘jurisdiction creep’ are in place.


	Noted.  


	
	
	
	
	NCRF: The wording of this proposal should be amended to clearly limit the enforcement action which the NCR may take to those which the Act empowers it to take.


	See comment above 


	
	
	
	
	NDMA: The NCR’s rights to enforce should be defined as accurately as possible to give effect to the administrative functioning of this organ of state. “Any enforcement action” means that the NCR obtains the mandate of a high court, which is seriously flawed administratively.
	No. See comment above. 


	163(1)
	163. Agents
(1) A credit provider must ensure that its employees or agents are trained in respect of the matters to which this Act applies.";

(3) If a person who is not an employee or agent of a credit provider, solicits, completes

or concludes a credit agreement for or on behalf of a credit provider or a consumer-

(a) that person must be identified by name and identity number in the credit

agreement;

(b) that person must disclose to the consumer the amount of any fee or commission that will be paid if the agreement is concluded; and

(c) any fee or commission to be charged to the consumer-

(i) must not exceed the prescribed amount; and

(ii) may be paid to that person only if the agreement is concluded.
	26
	Amendment of section 163 of Act 34 of 2005

Section 163 of the principal Act is hereby amended—
(a)
by the substitution for subsection (1) of the following subsection:

"(1)
A credit provider, debt counselor or payment distributing agent must ensure that its employees or agents [are trained] attend prescribed training in respect of the matters to which this Act applies.";

(b)
by the insertion after subsection (1) of the following subsection:
"(1A)
A debt counsellor may only make use of agents for administrative tasks relating to debt review."; and

(c)
the substitution in subsection (3) for paragraph (b) of the following paragraph:

"(b)
that person must disclose to the consumer in writing the amount of any fee or commission that will be paid if the agreement is concluded; and".


	AMC: Given that credit providers encompass a vast range of industries, with vastly different business environments, it is impossible that the Minister could set prescribed training that would be appropriate for every credit provider. This amendment also provides the opportunity for massive corruption, as the tender to provide prescribed training as envisaged would be extremely lucrative and would effectively be an additional tax on business.


	Agree. Retain the word ‘reinstate’.


	
	
	
	
	BASA: Although they support the proposed amendment to subsection (1); they are concerned that attendance of prescribed training is required. In the instance of credit providers there may be vast numbers of employees and agents that deal with credit agreements and the NCA, either directly or indirectly, for example sales; marketing; collections; legal; compliance; risk; project management; business analytics and so forth. The question is whether all these employees and agents will have to attend prescribed training; as this would place a heavy compliance; administrative and financial burden on large credit providers. They propose that the wording should remain as is or in the alternative that only certain employees and agents should receive prescribed training.

They do not support the proposed amendment of subsection (3)(b). The proposed amendment does not take cognisance of the fact that credit agreements could be concluded in writing; verbally; tacitly; by conduct; electronically and so forth. Therefore the amendment should not be affected as it is limiting to the ways in which contracts can be concluded.


	The provision to be revised to give the Minister the discretion to prescribe training. 
 

	
	
	
	
	FRB: Although they agree that prescribed training is necessary, the attendance thereof is a concern as this may place a heavy compliance, administrative and financial burden on large credit providers and may not be practical. They suggest that the wording remain as is or to specify which employees and agents should require training.

They are opposed to the amendment of subsection (3)(b), as credit agreements can be concluded in a number of ways.


	See comment above
.

	
	
	
	
	HomeChoice: Subsection (3)(b) does not take into account telephonic origination, credit sales through the internet and other direct marketing, which are growing retail sales and credit granting channels. These channels facilitate access to consumers that are unable to easily reach formal retail outlets, work long hours and rely on costly commuter transport.


	It is not required that the disclosure be part of the agreement. It can be a separate letter for example.

	
	
	
	
	MFSA: Previously credit providers were simply required to ensure that such agents were trained. The amendment appears to imply that the NCR will prescribe training for these agents which will now be mandatory. 

The amendment to subsection 163(b) requires that where a person (who is not an employee or agent of a credit provider) solicits, completes or concludes a credit agreement for or on behalf of a credit provider or a consumer that person is required to disclose to the consumer the amount of any fee or commission that will be paid if the agreement is concluded in writing. This will then prevent any such disclosure taking place on a verbal or oral basis.


	See comment above
See comment above


	
	
	
	
	NCRF: Clarity should be provided around the “prescribed training”.


	See comment above

	
	
	
	
	NDMA: They disagree with subsection (1A). The law of agency defines responsibility of parties where agents are appointed, and it is common in all businesses that tasks are delegated, but the responsibility remains with the delegator. The debt review process is already a very tedious and cumbersome process, and limitation to delegate may make the process more expensive. If “administrative” is defined in a common understanding sense of general business activities, the amendments impact will be limited.
	See comment above

	
	
	Sche-dule
	Insolvency Act
	
	

	
	
	Sche-dule
	Consumer Protection Act
	AMC: The effective date fixed in the Gazette should give credit providers sufficient time to make the necessary procedural and system changes without incurring excessive costs.
	

	
	
	
	
	BASA: The proposed amendment to the Insolvency Act is problematic and is not supported. The effect of the proposed amendment will be to deprive a credit provider of the remedies afforded by the Insolvency Act. This is exacerbated by the proposed amendments to s86(10) and s129(3).
The proposals represent a significant shift in the balance of rights and interests between consumers and credit providers. The combined impact of these amendments will be to encourage credit providers to take enforcement action sooner than they currently do in order to protect their interests.
They propose the following wording to prevent interpretational difficulties and ambiguity in meaning:
“The application by the debtor for debt review in terms of section 86(1) of the National Credit Act 34 of 2005 itself must not be regarded as an act of insolvency.”

FRB: They are of the view that section 8A should be reworded as follows:

“8A. The application by the debtor for debt review in terms of section 86(1) of the National Credit Act (No. 34 of 2005) itself must not be regarded as an act of insolvency.’’.

Marais: Debt review can be seen as a last resort prior to applying for sequestration.
	Disagree. Consumers should be allowed to apply for debt review without commiting an act of insolvency. 
See comment above



	
	
	
	
	FRB: They are of the view that this amendment has no relevance to the NCA.
	Noted 


3. Other concerns

	Concern
	Stakeholder comments
	CLSO Comments

	Protection of vulnerable people 
	Mantell: He raises concerns regarding the provision of unaffordable credit rates to blue collar workers to prevent the harmful financial effects of exorbitant rates and hidden costs, such as life insurance, retrenchment cover and funeral benefits. These high costs often lead to defaults and the application of emolument attachment orders to employees’ salaries as well as high legal debt collecting fees.


	It is proposed that this issue be addressed through review of the costs. 


	
	SASSA: Social assistance benefits should be prohibited from being considered as income when applicants apply for credit, so that grants are not ceded as collateral. In this regard, the role of system operators who collect instalments on behalf of micro lenders should be tightened.
	This issue requires consultation and amendment of the legislation of Department of Social Development.

	Debt review process
	APDC: The issue of the reduction of interest rate by consent is not covered by the Bill.


	Comment noted. 

	
	Delphi: section 86(7)(c)(ii) – There have been instances where credit providers do not respond to debt counsellors regarding their restructuring proposals and in one instance where a consumer was penalised by a court decision that raised the interest rate that was applicable to that credit agreement based on a misinterpretation. Propose that the following clause be inserted: “(ee) In instances where creditors have failed to submit a Certificate of Balance and/ or a response to a Restructuring Proposal wherein lower interest rates have been proposed by a Debt Counsellor, that the Court or Tribunal shall agree to the application of such lower interest rates in such a Restructuring Proposal and pass an Order to that effect.”.


	The conduct is prohibited by the NCA. 


	
	In terms of payment distribution agents (PDAs), the view is that forcing debt counsellors to use PDAs undermines their professionalism in that they are reliant on the PDAs to pay their fees unlike other legal practitioners. Furthermore, PDAs also charge consumers additional administrative fees and often fail to pay credit providers on time. It is therefore proposed that the use of PDAs should not be mandatory.


	Noted. 


	
	Easton-Berry: To prevent defaults once the debt review order is established, the Bill should consider authorising the granting of an Emoluments Attachment Order simultaneously with the debt review order. This mechanism is consistent with that currently used in the granting of administration orders in terms of Section 74 of the Magistrate’s Court Act and the consumer would be allowed to apply for rescission of the order on good cause being shown to the court.


	Disagree. 


	
	Magistrates should be allowed to vary interest rates when making debt review orders in terms of section 86(7)(c)(ii) to allow for a fair and equitable restructuring arrangement.


	Does not agree. 


	
	There is no consensus on the interpretation of section 103(5) relating to the accumulation of interest. This should be clarified to resolve disputes between consumers and credit providers regarding outstanding amounts under debt review. 


	The Appeal Court has clarified in Nebdank v NCR. 

	
	The NCR should monitor the distribution of debt review funds by registered payment distributing agents and it should be mandatory that payment distributing agents are responsible for this function. This should be clearly stated in the legislation.
	Disagree. 


	
	Flemming: It may be beneficial for the NCT to deal with all consensual debt re-arrangements by mere filing by the debt collector or other appropriate person. This could significantly reduce the cost of and time involved in the debt review process.   If there is a breach, it can be taken for enforcement or cancellation to court (the current rules may perhaps suffice) or to the NCT where the debt collector and the debtor will have the right to appear. 

2   Settlements taken to the magistrate’s court should be required and permitted only to the extent just indicated or if the settlement is reached as part of the processes of considering over-indebtedness.

There is currently interplay between NCA-controlled debt and other debt that has not yet been resolved. Furthermore, reckless credit can exist without over-indebtedness; however, these nuances have not been explored as there is no clarity to what the precise problem and solution is. 
	Agree. Already taking place. 
Unclear. 

Noted. 



	
	FRB: The consumer should be allowed to decide on the payment option, i.e. debit order, stop order or PDA during the debt review process, as they are responsible for payment in terms of the original credit agreement; debt re-arrangement court order and debt re-arrangement agreement.


	Noted. 


	
	King: (i) There is no clear provision on how to effectively terminate the debt review process and remove a consumer’s debt review status if the consumer or debt counsellor wishes to withdraw from the debt review/debt restructuring process. (ii) Section 88(1) should be clarified to ensure that consumers do not incur any additional charges being added to their accounts by unscrupulous creditors.

	Agree. The process can be prescribed by the Minister. 


	
	Seete: Administrators, who deliberately fail to pay debts on behalf of consumers, should be criminally prosecuted and liable for this debt.
	Noted.


	 Alternative Dispute Resolution (ADR)
	King: ADR agents should not be able to offer debt review-like services without being registered as a debt counsellor. The inability to pay a debt timeously should be classified as a dispute.
	Agreed. Separation of roles between ADRs and debt counsellors important. The roles are already defined in sections 86 and 134. 


	Other
	Bayport: The DTI and the NCR have not fully covered and disclosed the full economic costs and benefits of the intended/proposed regulations/codes/guidelines; and the current compliance levels by industry. 

	Disagree.  


	
	Furthermore, stakeholders have not been given at least two months to prepare written submissions to the proposed amendments and the various proposals and the DTI’s responses to these have not been published.


	Disagree. 


	
	Flemming: The following has been omitted by the Bill:

· Important protection for the consumer that was destroyed by the NCA, is not restored;

· Why, if the NCA is desirable law, does it not protect all consumers?   One only has to look at newspaper letter columns to see how intelligent and moneyed people invest in schemes and sign contracts without reading them. Or make aspirational purchases of cars and watches.  Or feel obliged to arrange a costly funeral.  And so forth.

· Why tolerate undue discrimination?   Next year when interest rates rise,  the ordinary rise of one percentage point translates into a rise of 2.2% for the “consumer”

· Section 5 about “incidental credit” (or “incidental ….agreements”) is not necessary or productive.  It is confusing and it is not possible to understand its system or sub-parts thereof.  Repeal or amendment to the point of clarity should be sought.

· It is desirable to re-appraise attitudes or prejudices and learn objectively from the history of section 74 of the Magistrates’ Court Act.  The Bill touches upon only one of the deficiencies in debt counselling provisions after the NCA did not even try.  

· Cooperation between the Departments of Trade and Industry and Justice could lead to quite a different result:  Remove or improve the problems with administration orders and garnishee orders; have the settlement or the court order for rearrangement of debt regarded as an administration order (which is really its nature) enforceable by a garnishee order that excludes every other garnishee orders. The NCA did not seek any improvements in system but ignored deficiencies and introduced a similar system with even more inadequacies in terms of the PDAs. 

The following aspects has been problematic due to the courts’ rulings:

· Limited what is considered “delivery” that can be proven on probabilities; where the Act allows the consumer a wide choice of communication channels and requires him/her to bear the risk of his/her choice failing.

· The courts have made it mandatory that a debt counsellor should draw up a proposal for debt rearrangement. However, the Act allows him/her to have some discretion. 

· Section 86(8) should refer to section 86(7)(c) and not 86(7)(b); this incorrect reference created a gap between section 87 and the remedy for the over-indebted consumer and instead provides this remedy to the consumer that is only in financial difficulty

· Section 88 orders a consumer who has applied for debt rearrangement (or who obtained it) must not incur credit until one of three events takes place.  One event is the fulfilments of all the debtor’s obligations “under the credit agreements as re-arranged”. So that if the debtor overcomes his temporary over-indebted problems within two years except the debt on his house-bond that will take 18 years in the ordinary course, he may not conclude a new credit agreements also for the remaining 16 years until the debt on his house is paid off.
· 
	Noted. 


	
	HomeChoice: They raise concerns regarding the proposed affordability assessment guidelines. It is their view that the guidelines:

· Create an unfair and inadequate assessment especially of low income earners and the informally employed and remunerated.

· Ignores informal sources of income.

· Requires the use of credit bureau data which does not always reflect a consumer’s true expenses.

LADBSA: They requested the following:

· No garnishee order should be issued without the final date of payment

· Limit the amount to be collected through a garnishee order to 2 times the original debt

· Investigate malpractice of the garnishee order system

· Act on magistrates that issue invalid garnishee orders beyond their jurisdiction

· Amend a law regarding the sanctions on reckless landing

Mafemani: He raised the following concerns:

· Employers should be given the mandate to investigate reasons why people are blacklisted, as applicants for higher positions are often automatically disqualified when it is found that they have been blacklisted. Being or having been a defaulter should not have the same status as having committed a crime. 

· Disputes with companies that sell a product directly to a consumer where a product is not usable but the consumer is forced to pay for the contract or risking an adverse credit record.

· Banks offering clients loans without providing a full affordability assessment leading to over-indebtedness. 

He recommends that all defaulters who are blacklisted be removed and the companies concerned engage with their customers in order to reach an amicable agreement.
Moatshe: He raised the following concerns:

· Unemployed should be flagged as unemployed so they do not qualify for credit whilst being unemployed, and are charged very low interest rates on their existing debts after they declared and provided proof that they are no longer employed rather than being ‘blacklisted’. They should requalify for credit after clearing their old debt upon getting another job.

· Employed people who are not making efforts to pay debts when they have income should be ‘blacklisted’ and charged high interest rates.

· ‘Blacklisted’ people are being denied employment. This does not make sense because they need jobs to pay off their debts and to get out of ITC. Most people get ‘blacklisted’ not out of irresponsibility but out of dismissals, retrenchments or a sudden loss of income. 

· Debt collectors charge up to R180 per page for correspondence, which can be sent out more than once to demand payment, as well as other fees that dramatically increase the cost of settling an outstanding debt. There should be a call centre where consumers can report them for levying exorbitant charges.

SBSA: 

· Credit life insurance - The appropriate legislative and regulatory mechanisms for regulating credit life insurance and preventing abusive practices should be considered, namely the Short-Term Insurance Act and the Treating Customers Fairly supervisory approach. These mechanisms should ensure that all providers of credit life insurance, and not only credit providers, are subject to enhanced requirements in respect of disclosure and fair conduct. They do not support explicit price controls for credit life insurance, rather they propose that the National Credit Regulator uses its existing authority in terms of Section s106 of the NCA. 

· Section 103(5) – There have been interpretational difficulties experienced in respect of Section 103(5) of the NCA and the statutory application of the ‘in duplum’ rule. They propose that Section 103(5) is amended as follows: 

Insert in the definition section of the NCAB a definition of ‘default’- 

“’Default’ means the non-payment of one full payment, as agreed to under the credit agreement, by the consumer to the credit provider.” 

Insert in section 103, after subsection (5): 

“(1) The default referred to in section 103(5) is remedied where: 

(i) The consumer pays all outstanding amounts under the credit agreement; 

(ii) The consumer makes three consecutive instalment payments to the credit provider; 

(iii) The consumer’s outstanding debt under the credit agreement has been rearranged by a debt counsellor; or 

(iv) The consumer’s outstanding debt under the credit agreement has been rearranged by the credit provider and consumer. 

Where the default is remedied, the calculation of accrual, as contemplated in section 103(5) shall cease.”

ThuthukaSA: They requested the following:

· Make fair, independent, objective and good quality consumer education mandatory for low income people.

· Simplify interest rate limits prescribed by the NCA. For an example, unsecured credit transactions have a limit of [(Repo rate x 2.2) + 20%] per year, which may be a complicated exercise for the average South African to calculate. 

· Be fair to the low income person and do not charge them exorbitant interest rates relative to other types of loans commonly used by higher earning persons.

· Be fair to low income people and do not allow that they be charged exorbitant interest rates when they apply for home loans. At 26 November 2013, it was possible that the richest person could be charged 6.5% interest for a home loan while the poorest person could be charged up to 16% for a home loan.

· Consumers must be refunded where penalties for reckless lending are levied against irresponsible banks and lenders.

· Tell South Africa who is responsible for the majority of garnishee orders.

· Do not allow high credit insurance and refund consumers who have been overcharged. 

· People who lose their jobs through retrenchment should not be blacklisted but should be flagged differently by the credit bureaux.

· People who default on a home loan should not wait for 20 years before they can access credit again. They should be cleared after five years if they have shown a good payment record.

· Garnishee orders should not be allowed to wipe out entire salaries of employees in the private sector. Similar to government, this should be restricted to a maximum of 40% of the employee's salary. 

· Act on magistrates that issue invalid garnishee orders beyond their jurisdiction.

· Investigate malpractice of the garnishee order system

· The NCR must find a mechanism to check if the debt was not issued recklessly before a garnishee order is approved.

· Declare issuing of credit cards to students reckless lending, as some employers do not hire people with an impaired credit record and most students do not have money to pay back student loans let alone credit card debt. 

· Charging of high interest rates to young people and other people with no debts should not be allowed.

· Transparent credit scoring should be encouraged to ensure transparency and fairness.

· Insurance companies should not be levying a higher premium to blacklisted people.

· Limit the amount to be collected through a garnishee order to 2 times the original debt. The in duplum rule covers all costs except for the legal fees. That is why we continue to have R1000 loans turning to R26 000 garnishees. The in duplum rule must cover legal fees as well or there must be a cap put to how much lawyers can charge for garnishee orders. 

· No garnishee order should be issued without the final date of payment. Debtors must be given statements indicating the amount outstanding every time a deduction is made and should be given settlement amounts if they wish to pay off the debt.

· Relax and educate the employer on the requirements they must meet i.t.o. the NCA to be able to offer staff loans.

· Encourage, assist and incentivise employers to offer staff loans especially for their low income employees e.g. those that earn up to R8000 per month.

Twala: (i) Customers should be allowed to select bond attorneys to lower their costs rather than be forced to use the banks appointed attorney. (ii) The rates charged by body corporate of sectional titles should be regulates so that there is a maximum mark-up on municipal charges. (iii) Early settlement and full settlement of loans should be discounted. 

Wonga: There is no reference to amendments relating to:

· Spouse’s consent in online applications.

· Application of in duplum rule as it appears under section 101 of the Act, including collection costs.
	 Dealt with already
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