The Budgetary Review and Recommendation Report of the Portfolio Committee on Justice and Constitutional Development on the performance of the Department of Justice and Constitutional Development for the 2009/10 financial year, dated 26 October 2010.

The Portfolio Committee on Justice and Constitutional Development, having considered the performance of the Department of Justice and Constitutional Development, National Prosecuting Authority, Legal Aid South Africa, South African Human Rights Commission and Public Protector, reports as follows:
1. Introduction

1.1. The Committee oversees the activities of the Department of Justice and Constitutional Development and various other institutions, all of which receive their allocation under the Justice and Constitutional Development Vote. These include the National Prosecuting Authority (NPA); Legal Aid South Africa (LASA); South African Human Rights Commission (SAHRC) and Public Protector (PP). 
1.2. Each year, as part of its oversight function, the Committee considers the annual reports of the Department of Justice and Constitutional Development and other institutions that it oversees. The recently promulgated Money Bills Procedures and Related Matters Amendment Act, (Act 9 of 2009), sets out the process allowing Parliament to make recommendations to the Minister of Finance to amend the budget of a national Department. As part of this process, Portfolio Committees must compile Budgetary Review and Recommendation Reports (BRRR) in October of each year, containing recommendations relating to funding allocations for the departments and other institutions that account to them. The BRRR are also a source document for the Standing Committee on Finance when it makes recommendations to the National Assembly on the Medium-Term Budget Policy Statement (MTBPS). The annual review and analysis of performance (entailing both financial and non-financial performance indicators) forms part of this process.

1.3. This is the first year that the Committee is undertaking the BRRR process. The Committee believes its engagement with the Justice Department, NPA, LASA, SAHRC and PP was robust and, given the time constraints and the quality of the information provided, its evaluation of the information presented fair. The Committee is of the view that continuous engagement with the Department and institutions on their performance is critical, and has already committed to meeting with the Department and other institutions it oversees quarterly. It intends to refine this quarterly reporting process by developing tools that will strengthen its oversight capacity. 

1.4. The Committee was briefed on the annual performance for 2009/10 of the Department of Justice and Constitutional Development, NPA, LASA, SAHRC and PP. The briefings took place from 12 – 15 October 2010. Copies of the presentations are available from the committee secretary, Mr V Ramaano. The Committee has already considered and reported on the respective strategic plans and budget proposals of the Justice Department, NPA, LASA, SAHRC and PP for 2010/11 and, as mentioned above, has reviewed their performance for the first quarter of 2010/11.

1.5. This Report comprises four parts: 

· Part 1 provides background information relating to the core functions of the Department, NPA, LASA, SAHRC and PP. It also gives an overview of the allocation to the Justice and Constitutional Development Vote for the 2009/10 and 2010/11 financial years.

· Part 2 provides an overview of the Department’s strategic goals and measurable objectives; gives selected performance information, as reported to the Committee for each programme for 2009/10, and briefly gives an overview of key issues raised by the Auditor-General relating to the Department’s financial statements for 2009/10. 

· Part 3 contains the Committee’s observations and recommendations.

· Part 4 is a summation of the Committee’s recommendations relating to requests for additional funding for 2011/12.

Part 1

2. Context and background 

2.1. Core functions

Briefly, the core functions of the Department, NPA, LASA, SAHRC and PP are as follows:

· Department of Justice and Constitutional Development: The Department’s core function relates to the management of the criminal and civil justice systems. It is also responsible for many other activities that are not necessarily related to the management of criminal and civil justice system, for example the provision of legal services to government; the management of funding for political parties and the reparations policy flowing from the Truth and Reconciliation Commission (TRC). 

· National Prosecuting Authority (NPA): The NPA institutes criminal proceedings on behalf of the State.
· Legal Aid South Africa (LASA): LASA provides independent legal representation to the poor at State expense. 
· South African Human Rights Commission (SAHRC): The Commission’s mandate is extremely broad, encompassing almost every aspect of civil, political, economic and political rights. It must promote respect for human rights; promote their protection, development and attainment; and monitor how well they are observed. The Constitution also provides that the Commission annually monitors the implementation of the socio-economic rights contained in the Constitution. The Commission has specific obligations in terms of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 and the Promotion of Access to Information Act 2 of 2000.
· Public Protector: The Office of the Public Protector (OPP) was established to ensure government’s accountability and to provide remedies for maladministration and abuse of authority. The Public Protector is empowered to investigate, report on, and suggest remedial action for a wide range of wrongdoings in the public administration. 

2.2. Overview: of the Justice and Constitutional Development Vote 2009/10 - 2010/11 

Table 1: Overview of Budget 2009/10 – 2010/11

	Programme
	Budget in million (R)
	Real Increase/

Decrease in 2010/11

million (R)
	Real Percent

change 

2010/11 million (R)

	
	2009/10
	2010/11
	
	

	Administration
	1 402.8
	1 472.9
	- 5.4
	-0.38 %t

	Court Services
	3 557.1
	3 871.9
	+116.4
	+3.27 %

	State Legal Services
	571.0
	644.1
	+ 40.1
	+ 7.02 %

	National Prosecuting Authority
	2 365.2
	2 439.6
	- 50.6
	-2.14 %

	Auxiliary and Associated Services
	1 777.2
	1 821.9
	- 48.6
	-2.74 %

	Total (excluding direct charge)
	9 721
	10 250.5
	
	


In 2009/10, the total adjusted appropriation for the Justice and Constitutional Development Vote was R11.4 billion. If the direct charge against the National Revenue Fund of R1.7 billion for judges’ and magistrates’ salaries is excluded, the Department received R9.65 billion in the main appropriation for 2009/10. An additional amount of R122 million was allocated in October 2009, bringing the total adjusted appropriation to R9.721 billion.

The allocation was distributed among five programmes, of which the Department of Justice and Constitutional Development administers three: Administration; Court Services; and State Legal Services. Together these three programmes received just less than 55% of the allocation. 

Programme 4: National Prosecuting Authority received an adjusted appropriation of R2.4 billion (approximately 25% of the allocation). As has been the case since 2001, separate financial statements were prepared for the NPA, although the Director-General: Justice and Constitutional Development is the Accounting Officer.

Programme 5: Auxiliary and Related Services includes two state institutions supporting constitutional democracy, the South African Human Rights Commission and Public Protector, as well as Legal Aid South Africa. The Programme received R1.8 billion for 2009/10 (approximately 17% of the allocation).

Virements in 2009/10: There were supplementary virements between programmes following the adjusted appropriation. The following amounts were shifted to fund shortfalls in the Court Services and Auxiliary and Related Service programmes:

· R90.8 million was shifted from Administration (mostly from underspending on compensation of employees and goods and services).

· R46.5 million was shifted from State Legal Services. 

· R146.6 million was shifted from the NPA (mostly funds not spent in the compensation of employees’ budget and on goods and services).

Spending during 2009/10: The Department spent 99.7% of its adjusted budget. The unspent balance of R26.8 million at the end of the 2009/10 financial year is an improvement on 2008/09, where R81.95 million went unspent. Its spending patterns during the 2009/110 were close to its projections. Expenditure shortfalls within the first three-quarters of the financial year did not place the Department under undue pressure to spend in the last quarter.

Budget allocation for 2010/11: The Justice and Constitutional Development Vote received R12.1 billion for 2010/11. If the direct charges for judges’ and magistrates’ salaries are excluded, the Department received R10.25 billion. It is only the Court Services and State Legal Services programmes that see real growth.

Spending for the 1st Quarter 2010/11: Overall, the Department reported that it had spent R3.08 billion or 30.1% of the total available budget (excluding the Direct Charges) at the end of July 2010. Overall, including the NPA, this is 3% less than projected. This is mostly as a result of unfunded vacancies and non-receipt of claims for leases and municipal charges from Department of Public Works. 

2.3. Reported spending pressures over the medium term:

The Department reports the following spending pressures over the medium term:

· The need for additional accommodation 
· Personnel establishment expansion 

· Technical personnel adjustments

· Compensation of employees

· Replacement of the ageing Information Technology (IT) equipment

· Implementation costs of new and proposed legislation

· Security and risk management

· Review of the Criminal Justice System.

· Increased proximity of court services to all, especially in townships and rural areas

· Others pressures include document and record management; enhancing the constitutional development programme; developing and implementing the Department’s oversight functions and mandate; enhancing communication systems; language services at court; library services; start up costs of the newly proposed Court Services Agency; and enhancing training and development capacity.

Part 2

3. Department of Justice and Constitutional Development’s strategic goals and objectives

In the past, the Department’s programmes have focussed on the achievement of three interrelated, strategic/high-level goals: Access to justice for all (particularly vulnerable groups); improved operational efficiency; and transformation. These crystallised in the following core strategic measurable objectives:

· Capacitate and restructure the courts and integrate the justice system;

· Cater for the needs of vulnerable groups;

· Improve the maintenance system to relieve pressure at courts and enhance standards of service delivery;

· Broaden access to justice; and

· Improve the efficiency of the National Prosecuting Authority (NPA).
In November 2009, the Department reviewed its strategic direction, resolving that in future the Department should:

· elevate its role in constitutional development;

· strengthen the office of the Chief Justice and develop the policy and legislative framework for the establishment of the court administration agency;

· improve the internal audit control system to achieve unqualified audits;

· strengthen governance and entity oversight;

· provide sound leadership of the JCPS cluster;

· implement the 7-Point Plan of the Criminal Justice System Review;

· review the civil justice system;

· develop a Service Delivery Charter;

· improve delivery of services in the Master’s Office;

· improve the Department’s monitoring and evaluation system;

· implement the recommendations of the Truth and Reconciliation Commission (TRC); and

· ensure readiness to provide services during the FIFA World Cup 2010.

As a result, the Department reported that it had reviewed its structure, adding three components: Constitutional Development; Communication; and Entity Oversight. It will also provide policy and legislation to establish a court administration agency.

In January 2010, Government adopted an outcomes-based approach to performance. The Justice Department leads the JCPS Cluster, which is responsible for the outcome ensuring that ‘All People in South Africa are and feel safe’. Specific outputs and measures have been identified for the JCPS cluster, and focus largely on measures to combat crime and corruption.

4. Performance information for each Programme 2009/2010
Department of Justice and Constitutional Development

4.1. Programme 1- Administration

4.1.1. The Administration programme manages the Department and develops strategies for the efficient administration of justice to enhance organisational efficiency. This programme accounted for 14% of the Department’s expenditure. The Corporate Services (HR, Finance and IT) sub-programme dominates expenditure. Actual expenditure in this programme for 2009/10 was just under R999 million. A virement of R97 692 million was shifted from this programme to Programmes 2 and 5.

Table 2: Administration: Selected objectives and actual performance 2009/10
	Selected strategic objectives for Administration for 2009/10:
	Performance

	Building human resource capacity.

The Department has not yet, however, met targets of at least 50% women at senior management level and 2% persons with disabilities. 


	Achieved in part

Not achieved.

	Strengthening the Department’s financial management systems to ensure unqualified audits, full compliance with the prescripts of the supply chain management procedures and ensuring integrated reporting systems. 
	Unqualified audit not achieved, but financial turnaround plan initiated.

	The efficient management of Third Party Funds through the rollout of the Management of Monies in Trust Public-Private Partnership (MMT PP). 
	Not achieved

	Finalising 242 outstanding disciplinary cases and 287 outstanding grievances. 
	Not achieved

	Modernising the Department’s IT systems. 
	In progress

	Managing corporate risks and improving corporate compliance and accountability, including securing 127 justice service delivery points with integrated justice infrastructure.
	In progress

Not achieved

	Promoting international co-operation and complying with international obligations.
	Achieved

	· Compliance with international obligations.
	Not Achieved


4.1.2. Selected achievements, as reported by the Department, relating to Administration for 2009/10

· Reducing the vacancy rate from 2752 to 1371. The vacancy rate was reduced from 13.58% in 2008/09 to 10.73% in 2009/10. 

· The Departmental planning cycle was aligned with the government planning cycle.

4.1.3. Key challenges arising during 2009/10

· Vacancy rate: The Department reported that it has reduced its vacancy rate to 10.73%, but there is a 25% vacancy rate in senior management. Vacancies in critical occupations include: advocates 42%; general legal and related professionals (30%); and attorneys (25%).

· Vacancy rate for Magistrates and Judges: There is a 9.83% vacancy rate for magistrates. In 2008/09, 1 734 of 1 923 posts were filled. In 2009/10, 1650 of 1 994 posts were filled, with a 15.02% vacancy rate. Judges: In 2008/09, 205 of 258 posts were filled with a 20.54% vacancy rate; in 2009/10, 208 of 257 posts were filled, with a 19.07% vacancy rate.

· The staff turnover rate in 2009/10 was 15%. 

· Repeated qualified audit findings relating to the management of Third Party Funds (TPF), a new qualification relating to irregular expenditure, with significant matters of emphasis.

· Delayed implementation of capital works projects, specifically the construction of new courts and offices, and renovation and maintenance projects.

4.2. Programme 2- Court Services

4.2.1. The Court Services programme provides for the resolution of criminal, civil and family law disputes by providing accessible, efficient and quality administrative support to the courts and managing court facilities. This programme accounts for 54% of the Department’s expenditure. The lower courts sub-programme dominates expenditure. Actual expenditure was R3.3 billion or 100%.
Table 3: Court Services: Selected objectives and actual performance 2009/10
	Selected strategic objectives for Court Services for 2009/10:
	Performance

	· Reducing the case backlogs in regional courts between 25 and 30% per annum through 37 dedicated case backlog courts.
	Achieved



	· Increase the number of children diverted from the formal justice system by 10%
	Reported achieved 

(but statistics incorrect)

	· Reducing the number of cases on court rolls by increasing the number of Admission of Guilt fines.
	Achieved

	· Replacing 20% of current branch courts (46 of 230) with full service courts by 2010/11. A total of 15 branch courts were converted to full service courts. The target is to replace 46 branch courts with as full service courts. Four more branch courts will be converted in 2010/11.
	In progress

	· Provide adequate family law service litigation and family mediation by finalising 50 per cent of all cases handled by the family advocate within 6 months in 2009/10.
	Achieved


4.2.2. Selected achievements, as reported by the Department, relating to court performance for 2009/10 included:

· Courts sat on average 3:46 hours per day; enrolled 1 044 346 new cases and disposed of 1 065 269 cases, with a positive clearance ratio of 2%. 

· Both Lower and High Courts maintained high conviction rates: District Courts achieved a 90.5% conviction rate; Regional Courts achieved a 74% conviction rate; and High Courts achieved an 87.7% conviction rate.

· The Constitutional Court received 122 new applications, 134 cases awaited directions, 84 cases were dismissed, and 35 judgements given.

· The Supreme Court of Appeals had 39 new criminal appeals enrolled. Of the total case load of 431 cases, 42 appeals were finalised, seven withdrawn, 16 were upheld, and 18 were dismissed.

· The High Courts maintained a positive clearance ratio, receiving 1 252 new cases and disposing of 1 363 cases (of which only 128 cases were removed from the roll).

· The Regional Courts enrolled 81 873 new cases and disposed of 87 839 cases, resulting a positive clearance ratio. A total of 40 962 cases were finalised (38 852 (95%) verdict cases and 2 110 (5%) Alternative Dispute Resolution Mechanism (ADRM) cases.

· The District Courts enrolled 961 243 new cases and disposed of 976 517. They also had a positive clearance ratio. A total of 427 344 cases were finalised (310 823 (72%) verdict cases and 116 521 (27.3%) ADRM cases).

· Civil cases: The High Courts had 24 412 civil trials enrolled, 10 574 cases were finalised, 2070 were postponed, 3565 were withdrawn and 7009 were settled.

· Civil cases: The Lower Courts had 331 112 civil trials enrolled, of which 118 328 summonses were issued.

· A total of 43 304 sexual offence cases were enrolled: 3 648 were finalised with a verdict (22%) and 12 722 were removed from the roll (77%).

4.3. Programme 3- State Legal Services

4.3.1. This programme is mainly aimed at transforming justice, state and society. It provides legal services to government, supervises the administration of deceased and insolvent estates and the Guardian’s Fund, and prepares and promotes legislation and undertakes research in support of this. The programme accounts for 7% of the Department’s expenditure. Spending on this programme is organised into four sub-programmes, namely State Law Advisors; Litigation and Legal Services; Legislative Development and Law Reform; and Master of the High Court. The Master of the High Court sub-programme dominates expenditure.
Table 4: State Legal Services - Selected objectives and actual performance 2009/10
	Key strategic objectives for the programme for 2009/10 included
	Performance

	Prepare 12 Bills for submission to the Ministry. 
	Achieved

	Improve legal services by reducing government’s reliance on private sector legal services from 70% to 30%. 


	Not achieved

	Developing programmes giving effect to the Constitution. This entails developing programmes aimed at promoting PAJA, PAIA and PEPUDA, as well as promoting awareness of the rights contained in the Constitution. 


	In progress

	Assisting and enhancing collaboration with the Chapter 9 institutions. 


	Not achieved

	Strengthening participative democracy by strengthening the role of civil society in promoting a human rights culture. 


	In progress

	Administering deceased and insolvent estates. Specific targets are to provide beneficiaries of the Guardian’s Fund with access to their funds within 60 days of application; as well as completing registered deceased estates worth less than R125 000 within 4 months. The target for completing estates worth more than R125 000 is set at 12 months. 
	In progress

	Implementing the Truth and Reconciliation Commission’s (TRC) recommendations. 
	Not achieved


4.3.2. Selected achievements, as reported by the Department, for 2009/10 include:
· 5804 briefs were issued during 2009/10 (654 less than 2008/09).

· 3728 briefs (74%) went to black practitioners and (26%) to white practitioners. Male practitioners received 75% of the briefs.and 85% of the value of briefs.

· An amount of R307 635 000 was paid out to these practitioners (R40 291 000 more than in 2008/09).

4.3.3. Key challenges arising during 2009/10
· There was a re-focus on priority outcomes, including elevating the role of constitutional development; capacitating the Office of the Chief Justice and laying the policy framework for the development of a Court Administration Agency; improving service delivery at Masters Offices; implementing the seven-point plan for review of the Criminal Justice System; and implementing the recommendations of the TRC.
· In 2009/10, the project to capacitate the Office of the Chief Justice (OCJ) was initiated and an interim management team was constituted. 

· The new focus on constitutional development was given some shape in the form of a partnership with the Foundation for Human Rights and the European Union to provide support to civil society to protect and promote a human rights culture through the Access to Justice and Promotion of Constitutional Rights Programme. 

· Phases of the seven-point plan for the Review of the Criminal Justice System were implemented.

4.4. Programme 4- National Prosecuting Authority

This programme provides a co-ordinated prosecuting service that ensures that justice is delivered to the victims of crime through general and specialised prosecutions, protects certain witnesses and removes the profit from crime.

Table 5: National Prosecuting Authority - Selected objectives and actual performance 2009/10
	Selected strategic objectives for the National Prosecuting Authority for 2009/10 included
	Performance

	Improve prosecutorial efficiency by increasing the number of cases finalised by 2% from 311 488 in 2008/09 to 330 551 in 2011/12
	Achieved

	Increase the use of alternative ways of delivering justice by increasing the number of cases finalised (including diversion) by 2% per year, from 396 303 in 2008/09 to 420 559 in 2011/12
	Achieved

	Improve capacity to deal with complex commercial crime by increasing the number of cases finalised by the Specialised Commercial Crimes Unit by 2% from 1257 in 2008/2009 to 1334 in 2011/12
	In progress

	Improve justice services for the victims of sexual offences by establishing five additional Thuthuzela Care Centres to bring the total number to 30 in 2011/12 from the current 15
	In progress

	Protect and support vulnerable and intimidated witnesses by ensuing that no witnesses are harmed or threatened while on the witness protection programme, thus reducing the percentage of witnesses that walk off the programme from 16% in 2008/09 to 10% in 2011/12
	In progress

	Contribute to reducing the incentive of crime by removing its proceeds from the control of criminals and by increasing the value of freezing orders (court orders to freeze and individuals assets) from R 330 million in 2008/09 to R420 million in 2011/12
	Achieved


4.4.1. Selected achievements, as reported, for 2009/10 include:
· The NPA showed a marked improvement in service delivery targets in most areas in the past year.

· The finalisation rate imporved by 12.5%.

· Cases finalised by means of the Alternative Dispute Resolution Mechansim (ADRM) increased by 31.1%.

· Cases withdrawn decreased by 15.6 %.

· An increase in conviction rates was also recorded.

4.4.2. Key challenges arising during 2009/10

· Qualified audit opinion (for tangible assets; irregular expenditure; prepayments and advances; fruitless and wasteful expenditure). (There has, however, been some improvement from 2007/08 when the NPA received a disclaimer).

· The vacancy rate within the prosecutorial component (16%)

· Case-flow-related problems and the absence of key role-players

· Lack of promotion of the use of other languages

· Prosecutorial and investigative capacities in the NPA and SAPS

· The NPA reported a growing number of cases resolved by informal mediation. 

· The conviction rates for sexual offences are low (in the 60% range); significantly lower than for other types of cases. (The conviction rates in the dedicated courts and the Thuthuzela Care Centre’s (TCCs) far outreach that of ordinary courts when dealing with sexual offence matters).
4.5. Programme 5 Auxiliary and Related Services 

This programme includes the South African Human Rights Commission and Public Protector, as well as Legal Aid South Africa. Each institution is discussed in Part 3 and, therefore, only a high level summary of acheivements and challenegs is provided.

Table 6:  Budget allocation and Audit opinion 2009/10

	Institution
	Audit opinion 
	Budget allocation  2009/10 

millions (R)
	Budget allocation  2010/11 

millions (R)

	South African Human Rights Commision
	Unqualified
	70.1
	73.5

	Public Protector
	Unqualified
	108.9
	112.8

	Legal Aid South Africa
	Unqualified
	848.4
	991.9


4.5.1. Selected achievements, as reported, for each institution for 2009/10 included:
Legal Aid South Africa:

· Provided services at all criminal courts in the country through a national footprint of 64 Justice Centres and 63 Satellite Offices

· Delivered quality legal services in 419 149 new legal matters

· Provided legal assistance in 29 028 civil legal matters. 211 874 clients received general legal advice

· Assisted 59 266 children

· Reported that its practioners are exceeding their legal quality targets

· Implemented agency agreements to serve rural courts

· Exceeded its legal training targets

· Established civil units at 13 Justice Centres

· Ensured a recruitment level of 94%

· Sucessfully implemented its Leadership Development Programme

· Spent 99.5% of the allocated budget for 2009/10 

· Successfully rolled out the new Legal Aid South Africa brand

· Received an unqualified audit opinion for the past nine years, with no matters of emphasis for the past five years.

The South African Human Rights Commission: 

· Received a clean audit opinion from the Auditor-General for the 2009/10 financial year

· Received 9326 complaints, accepted 3639 and completed 1429

· Held public hearings on economic and social rights..

· Assisted in drafting the National Action Plan to combat racism, racial discrimination, xenophobia and related intolerance

· Launched its the Health Report

· Held 36 training workshops and conducted one seminar

· Developed its Human Resources Plan, and implemented its recruitment and selection strategy. A staff development strategy was developed and implemented to address capacity challenges.

The Public Protector: 

· Received an unqualified audit opinion, with matters of emphasis relating to the quality and reliability of the reported information for the Outreach programme

· Under the new Public Protector, various new initiatives aimed at re-organising the Office to ensure smart deployment of resources. These included organsational re-alignment and the formation of an early resolution mechanism to speed up the resolution of cases; there is a renewed focus on the enforcement of Executive ethics matters, a Service Delivery Unit was established to facilitate imporved service delivery; an extensive stakeholder consultative process was undertaken; and there has been a focus on ADRM  to promote remedial action.

· Received 16236 cases and accepted jurisdiction in 12 316 cases

· Finalised 14738 cases, including case backlogs from past financial year

· Disposed 2987 cases through advice and referrals, as they fell outside the jurisdiction of the Public Protector. 933 cases referred to other competent oversight agencies.

· 44 formal reports were issued.

4.5.2. Key challenges arising during 2009/10

General
· Human resources capacity contraints.
· Financial contraints.
Legal Aid South Africa
· The practitioner-per-court ratio is a challenge (in 2009/10, the ratio of legal aid practiitioners per district court was 1:1, and at regional courts 1.18:1). Funding constraints mean that there is only one practitioner per court. Ideally, there would be more to allow for court preparation. However, the exact number at each court would depend on the caseload.
· Accessibility in rural areas. However LASA has begun concluding co-operation and agency agreements to address this.

· Limited capacity to render civil legal aid services

· Difficulties accessing clients for consultations and accommodation shortages resulting in consultations in court corridors.

South African Human Rights Commission:

· Unfunded mandate in terms of the Promotion of Access to Information Act, 2000

· The handling of complaints is a challenge, due to a lack of capacity (especially in the Legal Service Programme) and resources. 

· Information Technology challenges

· Development and reprinting of human rights promotional material, including leaflets could not be carried out due to budget constraints.

Public Protector

· The office of the Public Protector needs more investigators as their caseload is too great. At present, investigators handle between 50-60 cases each.

· Urgent funding is needed for rentals, accommodation, OSD, implementation of organisational structure and job evaluation results, internship programme change management project and video-conferencing. Long-term funding is also needed to enable to Public Protector to meet the constitutional injunction to serve all persons and communities.

· The Public Protector’s constitutional mandate specifically requires that it is accessible, but funding constraints create a challenge for increased accessibility. 

· The allocation to the PP does not sufficiently cater for the PP’s expanding mandate.

5. Overview of Key Issues Raised by the Auditor-General (AG) relating to the Department of Justice and Constitutional Development for 2009/10
5.1. The Auditor-General (AG) gave the Department a qualified audit opinion in respect of the Department’s financial statements. These may be compared with the A-G’s findings over several years (see Table 7 below).

Table 7: Auditor-General’s Report - Items contributing to qualification 2005/06 – 2009/10

	Qualified Audit report

	2005/06
	2006/07
	2007/08
	2008/09
	2009/10

	· Third Party Funds
	· Third Party Funds

· Assets
	· Third Party Funds

· Assets

· Commitments
	· Third Party Funds

· Assets

· Leases

· Leave

· Irregular Expenditure (Finance leases)
	· Third Party Funds

· Irregular Expenditure (PPPFA non-compliance)


5.2. Audit action plans
The Department had responded to the AG’s report for 2008/09 by drawing up audit action plans: 
· putting in place various task teams to ‘clean-up’ the financial management environment;

· introducing a business process review;

· ‘beefing –up’ supply chain management practices; and

· providing assistance to regional offices/courts, such as up-skilling and placement of financial personnel.

The action plans address the following: 

· The management of Third-Party Funds. This matter remains a reason for the Department receiving a qualification for 2009/10.

· Improvements in the capturing of leave (According to the AG in 2009/10 not all leave was recorded accurately and in a timely manner).

· Addressing governance issues and accurate documentation in respect of leased devices. 

· Asset verification.

· Initiating a recovery plan for supply chain management, and addressing issues around inefficiencies in the procurement division.

Part 3

6. Committee’s Observations on the Annual Report of the Department of Justice and Constitutional Development for 2009/10

6.1. The Committee has a number of observations and related comments and recommendations from considering the annual reports of the Department, the NPA, LASA, SAHRC and PP. In the case of the Department, there has been an attempt to broadly categorise these as relating either to operational and governance matters or performance. The Committee is, however, acutely aware of the close relationship between operations and performance – and, in that sense, the distinction is ‘artificial’.

6.2. At first glance, the Department’s Annual Report 2009/10 gives a comprehensive account of its activities for the year under review, but closer scrutiny reveals several shortcomings:

· The Report is riddled with errors and inaccuracies. Tables and figures are especially chaotic, even contradictory. For example, page 22 of the Annual Report indicates that, in the period under review, 189 988 maintenance applications were received and page 83 indicates a figure of 200 786. It is not easy to match the Department’s actual performance against the KPI’s in its Strategic Framework for 2009/10 – 2011/12. The Strategic Framework lists the strategic objectives, deliverables, key performance indicators, timeframes and reporting branch for each of the Department’s programmes, but the description of performance contained in the Annual Report often does not match the corresponding indicator, or is too vague to be able to say with any certainty that the indicator has been met. Nor are timeframes given in the Annual Report (unless they are contained within the KPI), making it difficult to evaluate whether performance is on track. 

· Statistics are scattered throughout the report, making them particularly difficult to assess. This data relates to the Department’s core function, and it is particularly frustrating to have to skip from one place in the report to another to obtain a comprehensive account of performance information. 

· The indicators used to illustrate court performance differ from one year to the next, making year-on-year comparison difficult, as there is no baseline against which to measure improvement. The statistics presented in the report relating to court performance differ from that of the NPA.

· The manner in which key policies are reported on is neither systematic nor complete. For example, the Department lists a number of activities that speak to improving access to justice services, especially for those living in rural areas and townships. But listing new courts built or additional offices built in existing courts does not inform the reader of the capacity that has been added, or even the amount capacity that is still required, whether the money was spent on more or fewer court rooms than in previous years, or what the state of the rest of the justice service delivery point infrastructure is. Similarly, statistics are given regarding the domestic violence matters, but these tell us nothing of how the rights of vulnerable persons have been protected and promoted.

The Committee is concerned at the poor quality of the report. Certainly, it is not clear to the Committee that the Department is effectively prioritising its activities or is sufficiently focused on a set of core functions. Overall, within the context of the Department’s strategy, there should be a limited, more definable, measureable set of targets with clearer deadlines that are prioritised and that serve as a “building block” to develop greater capacity to identify and more effectively achieve other targets within its mandate. The Committee feels that, as the presentation of information in the report has many weaknesses, its assessment of performance is made considerably more difficult. In the Committee’s view, this report certainly does not assist the Department’s case for additional money. 

Governance and operational issues

6.3. Recurring qualified audit opinion

The Department received a qualified audit opinion for the first time in 2005/06. It related to its management of Third Party Funds. The situation has persisted since and has even worsened, as the A-G has identified more items. In the 2009/10 financial year, the qualification related to Third Party Funds and Irregular Expenditure. 

The Department is able to report some progress in addressing the qualification, as well as most items identified in the 2008/09 AG’s report, specifically relating to assets, leases, leave management and training of financial staff at branches and regions. It has compiled a Strategic Turnaround Plan, which targets key failures in governance, people management, methods and practices, as well as addressing the operating environment. Specific action plans were drawn up to address recurring problem areas, such as Supply Chain Management, Asset Management and Management of Third Party Funds. 

Also, the Department is receiving additional support from National Treasury. The National Treasury Strategic Support Plan aims to enhance financial maturity in general; improve audit outcomes; and ease financial control in general. It focuses on asset management (the sustainability of the 2009/10 initiative); Third Party Funds; finance leases (sustainability of the 2009/10 initiative); goods and services; compensation of employees; transfer of payments; performance information; internal audit; and risk management. 

Nevertheless, the Committee was dismayed when the Department told it that it expects a qualified audit for the 2010/11 financial year. It also admits that it faces challenges in sustaining progress made, as there is high staff turnover, a lack of competencies and skills, insufficient financial management capabilities, inconsistent structure and reporting lines, the widely dispersed offices of the Department and financial constraints. The Committee feels these are largely within the Department’s control, and that the Department should provide it with a plan of how it intends to deal with the challenges it has identified.

6.4. Third Party Funds (TPF)

The Department manages ‘Third Party Funds’. These include bail, maintenance, court fines, and payments into court, estates and Guardian’s Fund. The turnover for Third Party Funds is approximately R2 billion each year. As already mentioned, the management of the Third Party Funds has contributed to a qualified audit opinion (in 2005/06, 2006/07, 2007/08, 2008/09 and 2009/10), as well as recurring SCOPA resolutions. It is also the reason that the Department expects a qualified audit opinion in 2009/10.

For several years, the Department has reported an initiative in the form of a Public-Private Partnership aimed at resolving the problem. The intention was that the Partnership should remove most cash handling from courts, thus transferring the risk to the Private Party, who is responsible for the financial management and provision of a front-end administrative system. The Department would be responsible for all the administrative and legal duties attached to managing Third Party Funds. 

However, it came to the Committee’s attention that budget constraints have caused the Department to look at procuring a smaller system and at building internal capacity. In June 2010, the project was ‘mothballed’ by the preferred bidder, as it could no longer afford to continue dedicating resources to the project while the Department considered its options. 

Previously, the Committee was told that there was need for legislation to clarify the legal status of Third Party Funds. This would allow the Department to report separately on these funds (It did report separately on the Funds until 2008/09 – the Auditor-General gave a disclaimer on the financial statements). The Committee was now told that National Treasury has since advised that the Third Party Funds should be established as a trading entity. The Committee is of the view that it needs additional information on this.

While the management of TPF remains unresolved, the Department will continue to receive a qualification. The Committee feels strongly that the situation has persisted for far too long. Nor is the Committee convinced that the Department knows how to resolve the present predicament it finds itself in. It intends, in the near future, to call the Department, together with National Treasury, to provide a comprehensive briefing on the resolution of this matter. 

The Committee also queried whether it was necessary for the Department to have the responsibility of handling certain kinds of monies, for example maintenance payments and traffic fines. It feels that, in the longer term, this should be reviewed.

The Committee recommends that – 

· The Department, with National Treasury, brief it on its plan to resolve this matter. Details of wasted costs relating to the ‘mothballed’ PPP initiative, if any, should be provided. The briefing should also clarify how the Department intends to address the legal status of the Third Party Funds. 

· The Department look into conducting a comprehensive review of the administration of Third Party Funds, with a view to overhauling the system in the future. Specifically, it should consider how certain payments can be handled differently to minimise the number of transactions that the Department has to process.

6.5. Vacancies and staff turnover

The Department has experienced high staff vacancy and turnover rates for some years. The Committee acknowledges the work done to successfully reduce vacancies from 23% in 2006/7 to 10% in March 2010. More recently the vacancy rate was reported at being approximately 10%. As at 31 March 2010 its turnover rate was 15%. (The turnover rate, however, includes contract positions - of the 2 727 staff who left the department, 1 989 were employed on contract.) 

In the past, the high vacancy and turnover rates, especially in critical occupations and in senior management, were attributed to an inability to pay salaries commensurate with skills and expertise. The implementation of the Occupational Specific Dispensation (OSD) plan is intended to address this. Implementation has been achieved by reallocating funds from the baseline allocation, but the Department informed the Committee that R342 million has now been added to the baseline allocation to cover Phase 2 of the OSD. Further funding totalling R195 million was also approved for the adjustment in personnel costs because of concluded wage agreements. It is interesting that the vacancy rates for legal professional staff remain high. A further concern is the high vacancies in senior management (25%), especially in light of the operational and governance problems that the Department is experiencing. The Committee was particularly concerned about the high vacancy rate in the Chief Financial Officer’s office and the fact that the position of Chief Master of the High Court remains unfilled after several years.

The Department states in its Annual Report that it experiences enormous pressure to expand its services, and to ensure that these services are provided by skilled, knowledgeable staff. It reports that more people, ‘requiring all sorts of justice-related services, visit the Department’s service delivery points. The workplace profile is changing continuously, with new skills being required of current and new staff. Quality skills are required at both the production and management levels. These take time to develop. Less experienced officials are taking up new posts at a high rate’ (p 34). 

According to the Department and the NPA, accommodation shortages create another stumbling block. Both experience serious accommodation shortages, but cannot address the problem because of budget cuts. They argue that, as a result, they cannot employ more staff if they are unable to provide them with office space, or with the necessary equipment (computers, etc) to do their work. 

The Committee could not help but make comparisons to the LASA, which has invested considerably in building a strong and positive organisational culture that strives to create a work environment where employees choose to remain. It has a recruitment rate of 94%, invests heavily in training for legal, non-legal and managerial staff, and has a succession planning programme to create a pool of talent able to succeed in key critical posts. The Committee believes that the proper management of its human resources is within the Department’s control, and its problems in this area should not be an excuse for poor performance.  The Committee is also deeply concerned that monies from unfilled vacancies are being used to make up shortfalls elsewhere, for example, in court services. This is especially worrying in the case of the Administration programme, as this programme drives the turnaround strategy. Capacity in this programme is vital for the strategy to succeed. There may also be a temptation to ‘habitually’ rely on monies from unfilled vacancies as a solution in the short term. 

The Committee recommends that -

· The Department briefs it specifically on its management of human resources: What is it doing to make it an attractive employer and to ensure that staff choose to remain with it? What is it doing to develop its staff and to create a pool of talent? The briefing, therefore, should, among other, address vacancies, the underlying reasons for staff turnover, training, and succession planning. 

· In addition, the Department should clarify the reported lack of capacity in the Office of the Chief Financial Officer (29%).

· The position of Chief Master of the High Court is filled as a matter of urgency.

6.6. Labour relations: Disciplinary and grievance matters

The Department reports that it had 462 disciplinary cases (242 carried over from 2008/09): 220 originated in 2009/10. There were 181 misconduct and disciplinary hearings, of which 27% led to dismissal, while 19% resulted in final written warnings. Two hundred and eighty-one cases remain outstanding. There were 18 precautionary suspensions, the average number of days suspended was 203.9 and cost of the suspensions was R3.3 million. The Committee was also told that, in the 2009/10 financial year, the Department had 149 forensic audit cases, 86 of which came from the Public Service Commission (PSC) (the previous year, the PSC had referred 121 cases). Of these 31 have been finalised, and 13 referred to SAPS for investigation (these are in progress). The Department acknowledged that its risk management team is too small and needs strengthening. 

There were 287 grievances carried over from 2008/09, 89 new matters were lodged, while 187 or 65% were resolved. One hundred and eighty-nine grievance matters were outstanding at the end of 2009/10. Among the identified problems delaying the finalisation of grievances is the lack of trained and skilled managers. The Department is seeking to address this by prioritising a training programme to capacitate line-managers to conduct grievance procedures and implement disciplinary hearings.

The Committee is extremely concerned at the lack of progress in finalising disciplinary and grievance matters – of 462 disciplinary cases (242 were carried over from 2008/09), 281 cases remain outstanding. It also notes the Public Service Commission Report on Financial Misconduct Cases, which found that in 2008/09 the Justice Department reported not only the highest number of financial misconduct cases (121 of 260 cases), but also had the highest losses at national level, amounting to R31.1 million. 

The Department’s explanation for the lack of progress pointed to capacity issues, as well as advice from the NPA not to proceed with a disciplinary hearing until the criminal case has been finalised, despite the different burden of proof for criminal and civil matters. The Committee, however, is of the view that dragging out such matters is unduly costly and can contribute to feelings of disgruntlement among employees. The growing number of outstanding disciplinary and grievance matters also suggests poor performance management systems. 

Responses to matters of discipline can focus on the individual transgressor and the specific laws or regulations that are transgressed; or can seek to understand the opportunities or conditions that exist within an organisation for transgressions to occur. There are several reasons for the Committee to have concerns regarding the Department’s operational environment, not least the vacancies in senior management, which suggest poor control. This creates an environment that is ripe for ill-discipline, low staff morale and motivation, and corruption.

The Committee recommends that – 

· The Department provide a comprehensive written report on the progress of its disciplinary and grievance matters, and should also contain a specific section on cases of financial misconduct. 

· The Committee also requests the Department to clarify whether any members of the Departmental Bid Committee do business with government.

6.7. New courts, office accommodation and maintenance of facilities

As part of efforts to improve accessibility of courts, the Department has worked to increase the proximity of service delivery points to the people, especially to rural and township communities. The Department undertook nine capital projects (both the construction of new courts and additional offices at existing courts) – three new courts were completed (Colesberg Magistrate’s Office in the Northern Cape, Galeshewe Magistrate’s Office in the Northern Cape and Lutzville Magistrate’s Court in the Western Cape). Also, three courts are still under construction (Katlehong Magistrate’s Office in Gauteng, Polokwane High Court in Limpopo and Ntuzuma Magistrate’s Office in KwaZulu-Natal). There are six projects to expand office space (Stanger, Thembalethu, Swellendam, Riversdale, Bredasdorp and the Supreme Court of Appeal in Bloemfontein).

Fifteen branch courts were officially proclaimed (the remaining nine branch courts are being capacitated to become magisterial courts with their own areas of jurisdiction). 

Fourteen new capital projects were to go out on tender in 2009/10, but only three were successful (the Katlehong Magistrate’s Office in Gauteng, the new Limpopo High Court in Polokwane and the Ntuzuma Magistrate’s Office in KwaZulu-Natal) and, as already indicated, their construction will continue in 2010/11. The other capital projects cannot go ahead, as, reportedly there are no funds. 

The Annual Report indicated that the exception was the Mpumalanga High Court in Nelspruit, which was to go out to tender in 2010/11. However, the Department indicated now that it had delayed this because of budget cuts. The Committee is of the view that building this court is a priority, for reasons of access to justice and transformation. (The Department intends introducing the Superior Courts Bill soon. This Bill has been subject to lengthy consultation processes, and is critical to the transformation initiative. A high court in Mpumalanga is important for the implementation of the legislation). 
The Department also reported that a lack of funds has led to maintenance being incrementally deferred. The Committee is extremely concerned that existing courts are not being maintained properly. It believes that the reasons for this are both poor management and a lack of money. Poorly maintained buildings create risks and contribute to an unhealthy working environment. 

The Department reports that it needs R224 million for new court infrastructure and additional accommodation.

The Committee recommends that – 

· Additional funds are allocated for additional accommodation and to build the Mpumalanga High Court at Nelspruit. 

· The Department investigate cancelled tenders that have caused project delays and take steps to avoid reccurrences. 

6.8. Municipal rate and taxes

The Department is required to pay for municipality services for all buildings that it occupies. Over the years, a number of municipalities have indicated that various national departments, including the Justice Department, have not being paying for their services. The Department also reported lower than spending in the Administration programme in the First Quarter of 2010/11 for reasons that included non-receipt of claims for leases and municipal charges from the Department of Public Works.

The Committee is concerned that government departments, specifically the Justice Department, are not paying their municipal accounts. It may well be that, for accounting purposes, it is better for the Department to assume responsibility for its own facilities and payment of accounts. 

The Committee recommends that - 

· The Department review its arrangement with the Department of Public Works relating to its administration of justice offices and court buildings, and report to the Committee on this item in its 2nd Quarter report for 2010/11.

6.9. Security at Courts

Security at courts has become a high priority as a result of increased criminal incidents relating to the Department’s property and personnel. These crimes include arson, intimidation, murder, theft of assets and theft of information (dockets court records, etc.). The Department reports that it is particularly vulnerable as a result of budget constraints – it is currently able to secure 645 sites, instead of 752. The Department has calculated that it needs R319 million for improved security for courts and justice offices. The Committee shares the Department’s concern and is supportive of the Department’s bid for this amount. It, however, feels that it should be given more information on security at courts, and requests that the Department provide it with the necessary information in writing. It also urges the Department to look at measures to increase co-ordination and collaboration with the SAPS to improve security at courts. 

The Committee recommends that – 

· The Department is given additional funding in the amount of R319 million for security for courts and justice offices. 

· The Department brief it on security at courts and other justice facilities before the end of November 2010. The Committee is specifically interested in hearing of the extent of the problem, how the Department is addressing the problem at present at identified high risk courts, as well as its plan to secure all its courts and other facilities adequately in future. 

6.10. Information Technology

The Committee is pleased to hear of the progress made in putting in place an Integrated Case Management System and the related Justice Management Information System (JMIS). It notes, and is sympathetic to, the Department’s concern that its IT Infrastructure is ageing and will need to be upgraded soon. The Department reports that it needs R150 million for Information Communication Technology (ICT) to replace obsolete equipment and accommodate the expansion of its network.

The Committee supports the - 

· Department’s request for additional funds of R150 million for Information Communication Technology (ICT) to replace obsolete equipment and accommodate the expansion of its network.

Performance

6.11. Criminal matters

Despite initiatives to improve court performance in the Lower Courts (District and Regional Magistrate’s Courts), the trend in past years has been a gradual decline in overall performance. More recently, statistics have shown improvement for some indicators of performance. It is, however, difficult to track indicators over time, as there is little consistency in the indicators reported from one year to the next. Percentages, but no baseline figures, are reported, and vice versa. The Committee has already commented on its dissatisfaction at the manner of reporting and the quality of the data contained in the annual report. In short, the statistics are insufficient for the Committee to feel confident that it is able to accurately evaluate how well the courts are working. 

It is also a concern that there are differences between the service delivery statistics relating to court performance reported by the NPA and those of Justice. While the NPA has defined how it categorises its statistics, the Committee had some difficulty understanding the information presented by it on court performance; for example, cases removed from the roll include transfers to other courts, but still count towards the figure for cases disposed of. The global figures given include cases withdrawn, struck off, and psychiatric cases. The Committee would also have liked to have been given a proper breakdown of the cases removed from the roll, especially for the number of cases struck off, for it to better be able to evaluate the quality of the prosecution services. 

The increase in informal mediations reported by the NPA, from 15 393 in 2007/08 to 68 270 cases in 2009/10, is also worrying to the Committee, as these are not regulated. 

Court performance generally is also a function of the court roll, which is the responsibility of the presiding officer. Whether a case runs or not also depends on the ability of the relevant players to co-ordinate capacity (for example, the availability of legal representation for the accused; and the ability of the police, the NPA and correctional services to ensure that accused, witnesses and documentation are present). 

The skewed deployment of resources within regions (for example, until recently prosecutorial offices were entirely absent in Mpumalanga and only partially present in Limpopo) is yet another possible contributor to poor performance. Similarly, the skewed deployment of resources between players (for example, there is high demand for Legal Aid, yet its availability lags behind prosecutorial services) is a challenge.

The Committee is pleased that there has been a reduction in the backlog of cases in the regional courts by 9%, and it would appear that the ‘backlog courts’ in the regional courts have been successful. The Committee notes that it would appear that the Department is able to succeed when it gives sufficient focus to a project.

The Committee recommends that – 
· The Department provide it with a plan to address performance indicators, so that the Committee can be confident that its evaluation of performance is based on information that is credible. It would also be helpful if there were consistency between it and the NPA on the collation of statistics. 

· Attention is paid to the increase of informal mediations, with a view to regularising or providing appropriate guidelines.

6.12. Vulnerable Groups

6.12.1. Dedicated sexual offence courts

The Committee notes that more sexual offence cases are being reported and tried than in previous years, but that there are fewer dedicated sexual courts (2008/09: 50; 2009/10: 42). More Thuthuzela Care Centres (TCCs) have been built, the number increasing from 17 in 2008/09 to 20 in 2009/10. 

The Committee was told by both the Department and the NPA that the judiciary is not in favour of specialist/dedicated sexual offence courts, as it can lead to unequal services and for reasons of career-pathing. To address this, the Department has taken an approach of strengthening the services offered for sexual offence cases at all courts. 

Conviction rates in the dedicated courts and TCCs, which are in the 60% range, are significantly lower than for other criminal matters, and those for the TCCs are slightly lower than for the dedicated sexual offence courts. Also, once more, the reliability of the data given is questionable (for example, compare the statistics presented in the Justice Annual Report on page 19 and then from pages 89-93). The explanation provided for low conviction rates was that these cases are more difficult to try. The Committee feels that this in fact provides a strong argument for more, rather than less, dedicated/specialist sexual offence courts. Magistrates’ concerns relating to career-pathing can be taken care of by periodically rotating presiding officers. 

The Committee recommends that – 

· The Department, together with key stakeholders, pay focussed attention to its management of sexual offences courts, with a view to finalising more cases faster (to minimise secondary trauma from cases being delayed), and increasing conviction rates. 

· Consideration is given to increasing the number of specialist sexual offence courts.

6.12.2. Diversion of children

Three hundred and nineteen children were reportedly diverted in 2009/10. The Committee notes that this is 0.99% and not 9.9%, as reported in the Annual Report. However, the figures relate to 2009/10, and would not have yet been affected by the Child Justice Act, 2008, which specifically provides for the diversion of children in conflict with law away from the ordinary criminal justice system, but which only came into operation on 1 April 2010. 

The Committee recommends that - 
· The Department provide a written report on the diversion statistics, but also reports more fully on progress made in implementing the Child Justice Act, 2008, in the Department’s performance report for the 2nd Quarter 2010/11.

6.12.3. Maintenance matters

The problems relating to maintenance matters are ongoing: The Committee notes that the Department reports challenges in too long queues and safety risks for applicants collecting payments. The Committee is also of the view that it is preferable for maintenance monies to be paid directly to the recipient where possible. 

The Committee recommends that – 

· Together, the Department and NPA develop a plan for improved handling of maintenance cases, paying specific attention to the co-ordination of activities of Justice officials and prosecutors. 

· The relevant officials and judicial officers are made aware that court orders can provide for the payment of maintenance monies directly to the recipient, removing the responsibility for handling payments from the courts. There should be training of judicial officers on this. 

6.13. Briefing patterns

The Committee notes that 3 728 briefs (74%) went to black practitioners, while 26% went to white practitioners. It queried briefing patterns to women advocates and attorneys (75% of briefs go to male practitioners and male practitioners get 84% of the value of briefs), but was not altogether satisfied with the explanation given to it. However, it agrees that, in the absence of a policy framework that provides a uniform approach to litigation involving the state, it is difficult to redress the matter of briefing patterns (The Department is not able to decide for a client department who is to be briefed). A policy framework has been developed, but requires approval from Cabinet.

6.14. Criminal Justice System Review 

This is a cross-cutting initiative, involving multiple stakeholders, including government departments and agencies within the JCPS Cluster and the private sector. The 7-point plan that was adopted as part of the Review is integral to achieving greater safety for all people in South Africa. The Annual Report does report on progress, but given the importance of the project, the Committee is keen to engage the Department in greater depth on progress made with the initiative.

The Committee recommends that – 

The Department specifically report on progress made in implementing the Criminal Justice System Review as part of its report for the 2nd Quarter 2010/11.

6.15. Civil Justice Review

The Department had previously reported that it does not have a dedicated civil case management system, making it difficult for it to report on civil court performance. The Department, however, is expanding the e-scheduler into an Integrated Case Management System for both criminal and civil matters in the district, regional and high courts. According to the Department, recent legislation extending civil jurisdiction to the Regional Court magistrates should also assist in addressing capacity concerns in civil matters, and has created impetus for the development of a civil case management system. Terms of reference for a review of the civil justice system were developed in the 2009/10 financial year and approved by Cabinet.
Although the government has placed emphasis on addressing crime, ensuring the security of citizens extends beyond their immediate physical safety, or even that of their possessions. The global recession has adversely affected the economic wellbeing of many citizens, and is likely to affect social cohesiveness. 

While this is likely to impact on the criminal justice system, it can be expected that the civil justice system will also experience additional pressure, as it must handle an increased caseload caused by more bank repossessions, insolvencies, liquidations, etc. This is a concern, as the performance of courts dealing with civil matters has not received much attention to date. Also, the Master’s Office, which has received attention in terms of parliamentary oversight, continues to experience ongoing operational problems. The Magistrate’s Court Act is also in need of an overhaul. 

Key developments include an increase in the jurisdictional amounts applicable to magistrates’ courts, as well as the expansion of the jurisdiction of regional court magistrates to deal with civil and divorce matters). 

The Committee recommends that – 

· The Department report specifically on the implementation of the Jurisdiction of Regional Courts Amendment Act, 2008, and on the Civil Justice Review, in its 2nd Quarter Report. 

7. National Prosecuting Authority (NPA)

The Committee notes that the NPA received a qualified audit opinion, and was told that the NPA expects a qualification in 2010/11 and possibly beyond. The Auditor-General’s Report mentioned leadership as a problem: ‘Management philosophy and operating style does not in all instances promote effective control over reporting. This is evidenced by the fact that significant external audit findings from previous years have not been addressed and SCOPA resolutions have not been substantially implemented at the time of issuing this report’ (NPA Annual Report 2009/10, p 77). The Committee was concerned that the NPA did not report on ‘turnaround strategies’ or audit action plans. It is aware that there are challenges to leading/administering from afar, and notes that, for this reason, the NPA’s CFO and CEO now form part of the Department’s EXCO, which meets twice a month. Still, the Committee is greatly concerned at what could be construed as complacency.

The Committee requests that – 

· The NPA brief it on its plan of action, containing specific measures and timeframes, to address the matters addressed by the Auditor-General, as well as on its failure to address existing audit results from past years and SCOPA resolutions. 

8. Legal Aid South Africa (LASA)

The Committee congratulates LASA on having received an unqualified audit for the past 9 years, with no matters of emphasis for the past 5 years. LASA impressed the Committee greatly with its strategic vision and planning, management of resources and considerable achievements. 

The Committee recommends that – 

· OSD funding is included in baseline to prevent LASA from having to freeze posts.

· LASA is provided with additional funds to increase its civil work.

· LASA provide more information in the 2nd Quarter report 2010/11 on:

· How implementation of the Child Justice Act has affected it, and any other observations it may wish to make on this. 

· The co-operation and agency agreements concluded.

9. South African Human Rights Commission

The Committee congratulates the Commission on receiving an unqualified audit opinion for 2009/10. It acknowledges that capacity constraints are a challenge for the Commission, and that budget plays a significant role in this regard. The Committee commends the Commission on its efforts to save costs. It is also pleased to hear that the Commission will be publishing its Socio-Economic Report soon.

The Commission was asked to consider ways in which Parliament could provide greater support to it, specifically in paying attention to and taking up the matters contained in its reports. The Commission felt that Parliament should give further consideration to the contents of the report of the Ad Hoc Committee on Chapter 9 and Associated Institutions. This sets out the many challenges that the Commission faces relating to capacity, skills, and expertise, as well as its ability to expand its reach.  The report also makes a number of recommendations.
The Committee’s attention was also drawn to the contents of the Commission’s Report on Access to Information contained within the Annual Report. It notes that the widespread failure of national and provincial government departments and municipalities to submit these reports is persistent, and is sympathetic to the Commission’s frustration. It intends to explore how the Committee can assist the Commission. 

The Commission also raised the issue of commissioners’ integrity being attacked, especially where the matter being dealt with was controversial.

The Committee, however, felt that the Commission should do more when submitting a report to Parliament. An accompanying letter could provide guidance as to what needs to be done to ensure that the Commission’s work is brought to the attention of the right committee or body within Parliament. The new Office on Institutions Supporting Democracy and Related Institutions created in the Deputy Speaker’s office to assist the constitutional and related institutions should also be able to assist in this regard. 

The Committee recommends that – 

· The Commission should brief it on its Report on Access to Information separately. 
· Consideration is given to identifying ways to generally increase support for the Commissions work.
· The Committee engages with the Office on Institutions Supporting Democracy and Related Institutions in the Deputy-Speaker’s Office to clarify its role in supporting these institutions. 

· The Commission is generally under-funded. The Committee supports the need for additional resources to be allocated to it to be able to deliver on its mandate. 

10. Public Protector (PP) 

The Committee congratulates the Public Protector on its unqualified audit opinion, although it notes matters of emphasis. 

The Committee was told that the PP needs more investigators, as the caseload is too great. The resource challenge has been exacerbated by the strategic commitment to enhance the thoroughness of investigations, while improving turnaround time, in the pursuit of prompt remedial action for deserving cases. While the Public Protector has made efforts to address the problem through smart deployment of resources, it reports the need for additional human resources. 

The PP’s constitutional mandate specifically requires that it is accessible, but that funding constraints are a challenge. On the matter of opening more offices, the PP informed the Committee that people prefer to bring their cases in person. This is compounded by high illiteracy rates and a strong oral tradition. However, it is exploring options in this regard.

The PP reported that its mandate has grown, encompassing legislation, such as the Executive Members Ethics Act, which has placed additional demands on its limited resources.

The Committee recommends that – 

· The PP is more qualitative and analytical when reporting cases. For example, cases relating to specific legislation should be reflected as such.

· The Committee is informed when the Justice Department or another institution within the Justice fold has not responded or is not compliant, so that it can take the matter up with the relevant institution.

· The PP provides its action plan to address the Auditor-General’s matters of emphasis in the performance report for the 2nd Quarter 2010/11. 

Part 4

11. Summary of Recommendations Relating to Additional Funding Needs for 2011/12

11.1. The Committee recommends that the Department of Justice and Constitutional Development receive additional funds for:

11.1.1. Accommodation, specifically to build a High Court in Mpumalanga at Nelspruit, and to address related court infrastructure issues, such as maintenance. (The Department reports that it needs R224 million for new court infrastructure and additional accommodation.)

11.1.2. Improved security for courts and justice offices. (The Department reports that it needs additional funding in the amount of R319 million for this.)

11.1.3. Information Communication Technology. (The Department has requested R150 million for Information Communication Technology (ICT) to replace obsolete equipment and to accommodate the expansion of its network.)

11.2. The Committee recommends that the LASA receives additional funds to:

11.2.1. Improve its practitioner-per-court ratio.

11.2.2. Accommodate OSD funding, and that this item is accommodated in the baseline allocation.

11.2.3. Allow LASA to increase its civil work.

11.3. The Committee generally supports that additional funding is allocated to the SAHRC and PP to support the mandate of these constitutional institutions.

Report to be considered.
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