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My role at a glance

The FAIS Ombud is a statutorily-created

forum for the resolution of disputes relating

to the rendering of financial services in

terms of the Financial Advisory and

Intermediary Services Act 2002, (Act No 

37 of 2002).

As the FAIS Ombud I can investigate, in an

impartial and independent manner, complaints

from consumers of financial products who have

unresolved disputes with financial services

providers for services rendered on or after

30 September 2004. 

I can make awards of up to R800 000 where a

complaint is upheld. My decisions are binding on

both parties, subject only to an appeal or review. 

Charles Pillai

FAIS Ombud

Since 1 April 2005, in terms of the Financial

Services Ombud Schemes Act, 2004 (Act No

37 of 2004), I can also determine complaints 

against financial institutions where there is

uncertainty over which of the various schemes

ombudsmen enjoys jurisdiction and where

they do not enjoy jurisdiction.

I can also adjudicate disputes which are

referred to me in terms of the National Credit

Act, 2005 (Act No 34 of 2005) which will

further expand the scope of my work.

My role is a quasi-judicial one and whether a 

complaint can be upheld or not is determined

on the basis of evidence furnished, examined

and reviewed.
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“A challenge remains in that those not financially literate are often seen as a soft target.The FAIS Ombud

has noted that many complaints relate to illegal or sham investment schemes. Not only should the

regulatory and prosecuting authorities deal harshly with vendors of such schemes, but a collective

responsibility exists to promote consumer awareness.”

Trevor A Manuel

Minister of Finance



There are two primary objectives underlying

the Financial Advisory and Intermediary

Services Act promulgated in 2002. Firstly, the

Act provides a framework for the appropriate

intermediation of financial services to

consumers. This grew out of recognition that

many consumers of financial products were

receiving poor advice. Secondly, the Act

provides a mechanism through which

complaints against financial services

providers can be lodged and resolved either

by mediation or determination.

It is the second of these objectives for which

the FAIS Ombud was established and which

in a short period of time has become an

efficient office for complaints resolution.

Consumers are increasingly becoming aware

of the operation and scope of the FAIS

Ombud. This is evidenced by the flow of

complaints. Over the course of the 2006/07

review period, the Office has received some

4 500 complaints, which is a 18% increase

over the previous year.

Though these numbers reflect well on the

office’s small team of dedicated staff in terms

of complaints handling and referral, they

inherently carry with them the corollary that

there are still bad practices and

unscrupulous operators taking advantage of

financial services consumers. The increasing

focus on enforcement of the FAIS Act by the

Financial Services Board as well as continued

rulings by the FAIS Ombud should serve to

root out these bad practices over time. 

Admittedly, a challenge remains in that those

not financially literate are often seen as a soft

target. The FAIS Ombud has noted that many

complaints relate to illegal or sham

investment schemes. Not only should the

regulatory and prosecuting authorities deal

harshly with vendors of such schemes, but a

collective responsibility exists to promote

consumer awareness. Education and

information regarding basic financial

products, the questions that should be

answered by brokers, as well as the various

Ombud schemes in the financial sector are

all crucial elements of this awareness.
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The period under review has also seen

developments in the implementation of the

Financial Services Ombud Schemes Act

(FSOS Act), No 37 of 2004. In terms of that

Act, no Ombud scheme in the financial

sector can operate without meeting certain

prescribed minimum requirements. During

September 2006, the Financial Services

Ombud Schemes Council considered

applications for the legal recognition of

voluntary Ombud schemes. The Ombuds for

short-term insurance, long-term insurance

and banking services are examples of

voluntary Ombud schemes which have been

granted approval.

Under the FSOS Act, the Ombud for financial

services providers also performs the

functions of the Statutory Ombud. This

mechanism was incorporated to ensure that

complaints not dealt with by any other

financial sector Ombud, would nevertheless

receive the necessary consideration – in

other words, no complaint would “fall through

the cracks”. Though not many in number,

complaints relating to the Ombud for

financial services providers’ duties under the

FSOS Act are already being dealt with.

With a number of Statutory and voluntary

Ombuds operating in the sector, both

jurisdictional cooperation between the

various Ombuds and efforts by each office to

make their scope known to the general

public are important. This will help ensure

submission of complaints to the correct

forum in the first instance, and a speedier

resolution of the matter. 

On a more personal note, I would like to

congratulate Ms Noluntu Bam on her

appointment as Deputy FAIS Ombud, and

express my appreciation to Charles Pillai and

his team of staff for maintaining the efficient

issuance of determinations amid increasingly

complex cases. Their work is of enormous

benefit to the financial services industry,

which cannot be quantified by simple

addition of the value of determinations made

in favour of Complainants, but have

significantly broader effects as the practices

of those non-compliant are brought in line

with the FAIS Act.

Trevor A Manuel

Minister of Finance
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It is my privilege and pleasure to contribute a

message in this annual report of the Office of

the Ombud for Financial Services Providers

(FAIS Ombud).

It is significant to note that in the short space

of time that this Office has been in existence,

it has unqualifiedly established itself as an

independent and impartial institution. This is

due to the leadership qualities of the Ombud,

Mr Charles Pillai, to the skills of his small and

capable team and to the quality of

determinations emanating from the Office,

which demonstrated objectivity and balance in

weighing the interests of consumers and

providers of financial services. 

The year under review has been marked by a

significant rise in the number of complaints,

up by 18% from last year. This trend is

anticipated and indeed is expected to

continue in the immediate future, as

consumers become more familiar with the

work of the FAIS Ombud. Over time, as both

consumers and financial services providers

gain further confidence in the Office and as

the range of determinations grow and

attendant jurisprudence is established, the

level of new complaints can be expected to

stabilise. This is a medium-term objective,

likely to be achieved through strengthened

adherence to professional standards, service

excellence and integrity in the rendering of

financial services, all of which represent

objectives which the industry is continuously

striving towards. 

There have been several important milestones

in the financial services industry this year, all of

which are impacting on the work and direction

of the FAIS Ombud. With the coming into

effect of the National Credit Act, 2005 (Act 

No 34 of 2005) and the Financial Services

Ombud Schemes Act, 2004 (Act No 37 of

2004) (FSOS Act), the work of the FAIS Ombud

as has been expected, increased significantly,

both in quantity and in the type of complaints

the Office has been receiving. These trends

are expected to continue for the foreseeable

future.

The impact of these various pieces of

legislation, as well as the soon to be enacted

Consumer Protection Bill, will be significant,

bringing substantial improvements in the

quality of financial services, improving
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consumer confidence in the financial system,

clarifying the expectations of both

consumers and providers of financial

services about their respective rights and

responsibilities, and in this process

strengthening both the integrity and stability

of our financial system. As the legislative and

regulatory framework to achieve these

objectives is built, the focus of the regulatory

and supervisory authorities, as well as 

of institutions such as the FAIS Ombud, 

will progressively switch to the task

of implementation. Key within this is 

the element of enforcement. Without

enforcement of the regulatory framework,

Parliament’s clear intentions to ensure

consumer protection, integrity and financial

stability would be rendered nugatory.

An important development in the year under

review has been the establishment of the

FSOS Council under and in terms of the FSOS

Act. This has finally brought within a

framework of regulatory oversight the work of

the various voluntary Ombud schemes. This

too, has started to have an impact on the

work of the FAIS Ombud and will inevitably

bring added responsibility to this young

office. I have no doubt that the vibrant and 

highly talented staff of the Office will

contribute significantly to its growing

responsibilities. 

I am happy to learn also that Ms Noluntu Bam

has been appointed Deputy FAIS Ombud

during this year. She is an accomplished

individual who will contribute significantly to

the future development of the Office. The

appointment of Ms Bam, who was part of the

founding team of the FAIS Ombud, will

provide the Ombud much needed relief and

will allow him greater time to focus 

on publicly positioning the FAIS Ombud and

mapping the Office’s future strategic

direction.

With sound leadership, a competent team of

professionals, international best practices, a

series of important determinations which 

are contributing to the development of

jurisprudence in a previously severely

neglected aspect of our financial system, and

growing respect within the financial services

industry, the FAIS Ombud is well-positioned

to make its contribution in this important

consumer arena.

I have no doubt that the FAIS Ombud and 

his small and capable team will grow in 

strength, building both a culture and a

standard of appropriate implementation 

and enforcement of the provisions of our

regulatory framework. I wish them success in

their challenging task. 

Dr Cyrus Rustomjee

Chairperson

Financial Services Board
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OVERVIEW

At the end of the second full year of operation,

the Office of the FAIS Ombud has become a

prominent beacon on the national financial

services landscape. 

Complaints and enquiries have risen by 18 %

(from 3 806 in 2005/06 to 4 484); the

number of determinations grew from 11 to 15;

and money returned to aggrieved consumers

increased from R6,5 million to R10 million.

Noteworthy is the phenomenal increase in

complaints that fell within the jurisdiction of

the FAIS Ombud. This has increased from 666

in the 2005/06 financial year to 1 320 in the

year under review, representing a 98%

increase. These are clear indications that the

FAIS Ombud is recognised as a forum of

choice for Complainants who seek decisions

based on sound legal reasoning whilst

ensuring fairness and justice.

DETERMINATIONS AND SETTLEMENTS

Significant is the growth in the number of

complaints relating to investment in financial

scams. These scams ranged from investments

in bogus share schemes, to investment “clubs”

and trading in risky offshore forex investment

schemes. Whilst complaints relating to forex

investments constitute a mere two percent of

the total number of justiciable complaints

received, the sums involved are large and

these scams have a major negative impact on

the financial services industry.

The FAIS Ombud pronounced on one case

involving Global Investments, an investment

“club” which has reputedly swindled investors

of some R85 million; and seven matters

involving Leaderguard Spot Forex where

investors lost an estimated R300 million. 

One of the determinations relating to

Leaderguard prompted an invitation to the

Ombud to address Parliament’s Portfolio

Committee on Finance (PCOF) to explain the

determination. 

PCOF heard that fraudulent investment

schemes had to be stopped in their tracks.

This could only be done if more resources and

effort were applied in preventing such

schemes from entering the system and if there

was effective prosecution of such white-collar

crime. 

While the FAIS Ombud can pronounce on

broker conduct where it involves investment in

such scams, the real perpetrators – those

responsible for setting up the bogus schemes

– usually get away.

Auditors too, in terms of the FAIS Act have a

significant role to play in ensuring that any

irregularity or suspected irregularity is 

acted upon. 

Other noteworthy determinations issued

related to direct marketing of credit life, a case

involving the sale of motor warranties and

other cases involving acts of negligence.
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The principle that a determination remains in

the background and acts as a spur to a

settlement is borne out by the fact that 442

complaints – more than two each working day

– were amicably resolved. These settlements

ranged in nature from simple incorrect debits

to inappropriate advice and involved amounts

ranging from R117 to R300 000.

Whilst a settlement indicates an acceptable

conclusion of a complaint lodged with the

FAIS Ombud, this is not necessarily the case

with determinations. Of the 15 determinations

issued, seven are on appeal whilst one is on

review in the High Court.

Whilst the right to appeal is embodied in the

FAIS Act, the consequence is that a case can

be tied up in the appeal process for a

considerable period of time with no

enforcement of the award. 

A case in point is that of Renier Reynecke

Transport CC, t/a Premium Trucking, versus

Smit Garun Brokers (Pty) Limited, where the

determination was issued on 3 May 2006. The

outcome of the appeal is still being awaited. 

FSOS ACT

The coming into full effect of the Financial

Services Ombud Schemes Act, 2004 (Act No

37 of 2004) (FSOS Act), with greater public

awareness, is anticipated to significantly

increase the work of the Office. With the

establishment of the FSOS Council and the

recognition of certain schemes in terms of the

FSOS Act, the FAIS Ombud, acting as Statutory

Ombud, is obliged to accept a wider range of

complaints in respect of a wider spectrum 

of providers.

In the lead up to the recognition of the various

schemes, The FAIS Ombud had occasion to

address the FSOS Council. With the

recognition of several Ombud schemes,

further interaction with the FSOS Council is

expected in the incoming year.   

Complaints in terms of the FSOS Act are

beginning to trickle into the Office.

While parliament nobly intended through the

FSOS Act to ensure that there was equal

access to effective dispute resolution

mechanisms by all consumers in the financial

services sector, evidence on the ground

indicates that the public is largely unaware 

of this. This is due both to the lack of

awareness amongst consumers, and what can

only be described as a jurisdictional maze with

regard to the roles of the various Ombudsmen

rendering dispute resolution services in the

financial services industry.

TRENDS

In the previous report, significant

determinations were made against large

financial institutions which were not amenable

to settlement.

A noticeable and welcome trend has been the

greater willingness on the part of such

providers to settle valid complaints.  

The willingness to settle – a challenge in the

early stages of the Office – is indicative of the

impact of the jurisprudence already

established by way of determinations issued

as well as a greater respect for the

independence and impartiality of the Office of

the FAIS Ombud.

Increased awareness of the existence and

work of the Office of the FAIS Ombud is

evidenced by the two-fold increase in

justiciable complaints received. However, a

cause for concern is the increase in

complaints that fall outside the remit of the

FAIS Ombud. This can only be addressed

through sustained consumer awareness as

well as simplifying access to complaints

resolution.

It is anticipated that there will emerge in the

months ahead a new class of consumers –

South Africa’s burgeoning black middle class,

referred to as Black Diamonds – who through

changes in their financial and social status will

constitute significant consumers of financial

services and products.  

Whilst this is a positive trend in our economic

development, the concomitant adherence to

the ideals envisaged in the FAIS Act and the

recent raft of consumer protection legislation,

must be upheld. Failure to do so will
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Integrated operational report continued

Record-keeping is an integral part of the case

management system of the FAIS Ombud. 

To facilitate this, a comprehensive data

management system has been commissioned

to record and generate relevant statistical

information pertaining to complaints.

Following a decision by the Board to appoint a

Deputy Ombud, Ms Noluntu Bam was

identified as a successful candidate and her

appointment was confirmed in February 2007.

PRESENTATIONS

As part of the drive to both educate

consumers and improve the level of

compliance and service delivery by providers,

the FAIS Ombud and assistant Ombuds made

numeous presentations to gatherings of

financial services providers, business and

consumer bodies and related forums. 

The FAIS Ombud participated in several

television and radio interviews on issues

affecting consumers.

The key message in all of these presentations

and interviews was the obligation by financial

services providers to ensure consumer

protection and to uphold the integrity of the

financial services industry. At the same time

the need for awareness and vigilance on the

part of consumers was also emphasised.

APPRECIATION

The challenges facing the Office of the FAIS

Ombud could only have been achieved

through the dedication and commitment of

professional and support staff. For this I am

profoundly grateful.

The FAIS Ombud Committee has also been

supportive of our work whilst ensuring the

sustainable development of the Office.

I also wish to record my appreciation for the

spirit of co-operation engendered by the

executive of the Financial Services Board and

National Treasury.

Charles Pillai
FAIS Ombud 

significantly impact on the workload of the

FAIS Ombud.

CHALLENGES AND OPPORTUNITIES

The increased acceptance of the role of the

Office of the FAIS Ombud is to be appreciated.

However, I believe there is still a far greater

road to travel in the quest for ensuring sincere

commitment to consumer protection by

rallying behind a common set of values that

will uphold the integrity of the financial

services industry.

In my view this can only be achieved through the

establishment of a single, independent Ombud

scheme for the financial services industry. State-

recognised sectoral Ombudsmen will only

prolong and exacerbate the confusion.

Until there is a common independent platform

for the resolution of disputes, the public will

continue to suffer confusion in what can only

be described as a jurisdictional labyrinth or

Ombud market place.

The impetus to reach the goal of a simple, easily

accessible, dispute resolution forum that enjoys

widespread trust and credibility must come

from within the financial services industry. 

It is only by doing so that the industry can

demonstrate commitment to the ethic of

consumer protection and integrity in the

financial services industry.

SOME MILESTONES 

In June 2006, the Office relocated to

accommodate the increased staff

complement and growth in case workload.

The new spacious offices have certainly

contributed to staff-wellness.

The launch of the first full year’s report of the

Office of the FAIS Ombud in October 2006

was a well received event. The guest speaker

Jonathan Dickson, Chief Director of Policy

Development at National Treasury, said the

increase in complaints pointed to a 

growing awareness by consumers of the

independence and impartiality of the Office of

the FAIS Ombud. However, he lamented the

fact that even a single complaint was one

complaint too many.
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OVERVIEW OF COMPLAINTS AND ENQUIRIES 2006 – 2007

2004-2005 2005-2006 2006-2007
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666
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Key

Complaints and Enquiries

Complaints within FAIS
Jurisdiction

Key

Outstanding CRF and Assessment:
These are complaints received 
by the Office with insufficient
information and, therefore, a
complaint registration form (CRF) is
sent to the Complainant. This also
includes new complaints received by
the Office which are under
assessment.

Within FAIS Jurisdiction: These are
complaints that fall within the
jurisdiction of the Office and are at
various stages of investigation and
determination.

Outside FAIS Jurisdiction: These
complaints fall outside the
jurisdiction of the Office. This
includes complaints and enquiries
referred to the correct forums.

Growth in total complaints from previous financial year increased by 17,81% (3 806 to 4 484) whilst there was a dramatic

increase of 98% (666 to 1 320) in complaints falling within the FAIS jurisdiction.

Growth in complaints and enquiries

4% (166)
Outstanding 
CRF and
Assessment

29% (1 320)
Within FAIS 
Jurisdiction

67% (2 998)
Outside 
FAIS Jurisdiction



77% (3 458) of all new complaints

received by the FAIS Ombud were

resolved in the same financial year.
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The work we do

OUR MANDATE

The objective of the Ombud is to consider and dispose of complaints in a procedurally fair, economical and expeditious

manner . . . (section 20 (3) of the FAIS Act)

and

The services rendered by the Ombud are not to be construed as being similar to those of a professional legal advisor and

are confined to the investigation and determination of complaints in terms of the Act and these Rules.

(Rule 2 (c) of the Rules on Proceedings of the FAIS Ombud)

HOW NEW COMPLAINTS WERE PROCESSED 2006/07

Key

Closed – Dismissed: Includes all
complaints received in 2006/07
that were dismissed because they
did not fall within our jurisdiction or
had no reasonable prospect for
success.

Closed – Settlements: New
complaints lodged in 2006/07 that
have been successfully resolved in
the same financial year.  

Open – Outstanding CRF and
Assessment: Complaints are re-
ceived by the Office with insufficient
information and, therefore, a com-
plaint registration form (CRF) is sent
to the Complainant. This also
includes new complaints which are
under assessment at year-end.

Open – Carried Over: These are
complaints within our jurisdiction
that were at various stages of
investigation and adjudication at
year-end.

Closed – Referred Out: Complaints
received in 2006/07 which either fell
out of our jurisdiction or were sent to
the Office in error. We referred the
complaints to various forums or
financial service providers for
assistance.

34% (1 520)  
Closed – Dismissed

9% (388) 
Closed – Settlements

4% (166)
Open – Outstanding 
CRF and Assessment

19% (860)
Open – Carried Over

34%  (1 550)
Closed – Referred 
Out



Introduction

The FAIS Ombud received numerous complaints relating to investments in schemes which were
either not complying with the law, were fraudulent or pyramid schemes. 

These varied from investments in shares of companies which claimed that they were aspiring for
registration on the Johannesburg Securities Exchange (JSE) Limited, to complaints relating to
“investment clubs” and shady forex investment schemes. 

Where these investments were mediated through an advisor and were within our jurisdiction, we
investigated the complaint. Regrettably, whilst we can pronounce on these matters in terms of
the FAIS Act, we cannot prevent the scams. This is the function of the regulators and the National
Prosecuting Authority.

In the past year we received and pronounced upon one complaint involving an investment in
Global Investments, a so-called “investment club” that solicited investments through brokers,
predominantly in the Durban region. 

We also received a further nine complaints involving investments in Garek Shares. This scheme
promised that after investment the entity would list, thereby substantially boosting the value of
the shares. 

Similarly, a number of brokers predominantly in the Gauteng region marketed investments in
an entity styled as Leaderguard Spot Forex, a Mauritian-based forex services provider. 
The financial products were marketed through its South African marketing arm, Leaderguard
Securities SA (Pty) Limited. 

The salient features of these cases are set out hereunder:
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Our determinations

INVESTMENTS IN ILLEGAL AND/OR BOGUS INVESTMENT SCHEMES

Rita Abraham and Mathew Abraham versus Christopher Pillay

The Complainants Rita and Mathew Abraham complained that their broker, Christopher
Pillay, had recommended an investment in Global Investments, a so-called “investment
club” that promised to invest monies in shares in listed companies. 

The scheme, masterminded by Mervin Dennis, went insolvent on 15 April 2005 after taking
approximately R85 million from South African investors.

The Complainants invested R230 000 of a R250 000 insurance payment under
Mr Abraham’s dread disease insurance policy.

Pillay assured the Complainants that there was a two percent guaranteed return per month
on the investment. This could be drawn monthly. 

The Complainants received only two payments of R4 600 each in March and April 2005.
Thereafter Global Investments was declared insolvent.

Upon investigating, it was found that Pillay had acted negligently in recommending an
investment in an institution that was neither registered as a deposit-taking institution nor a
collective investment scheme. He also failed to take into account the needs of the
Complainants or to provide them with details of the financial product or the provider
concerned.

Pillay was ordered to compensate the Complainants in the sum of R210 800.

Pillay was subsequently disbarred by the Financial Services Board from rendering financial
services.



THE LEADERGUARD CASES

A number of complaints relating to investments in the failed and now defunct forex investment

scheme known as Leaderguard began to stream into the Office since October 2004.

As at 20 March 2007, 35 complaints involving an estimated R11,5million had been recorded.

The investments were mediated through small firms of financial services providers. Of those

reported and investigated by the Office, the majority of providers were not licensed to render

services in forex investments. Twenty-two of the complaints fell within the jurisdiction of the

Office and by year-end we pronounced on seven such complaints. Three were either settled

or are in the process of settlement, whilst four were withdrawn by Complainants. The rest are

at various stages of investigation.

In those complaints investigated, key areas of non-compliance were:

• The product was inappropriate to the circumstances of the Complainants, being an

investment which involved trading in the highly volatile world of currency spot trading. Most

of the Complainants were either retirees or close to retirement.

• In all the cases investigated, the financial services provider was not authorised to render

services in forex investment instruments in terms of the FAIS Act.

• In all the cases investigated, the client was not aware that the provider was not licensed as

this was not disclosed at the time the financial service was rendered.

• The providers did not understand the product that they were advising on. This resulted in

them communicating incorrect information to their clients. 

• Whilst the advertising material claimed that clients enjoyed a “stop-loss” as described, the

risk disclosure document which the client eventually signed, painted a totally different

picture. In fact no portion of the client’s investment was secure. This was never explained

to investors.

• The foreign forex services provider, Leaderguard Spot Forex, had to be approved by the

Financial Services Board of South Africa in terms of Regulation 14 of the Financial Advisory

and Intermediary Services Regulations, 2003. No such authorisation was granted. This too,

was not explained to investors.

• Providers failed to mention to clients that the South African marketing arm, Leaderguard

Securities SA (Pty) Limited was operating under an exemption, which could be withdrawn

at any time.

• The key driver, in all our assessments, for recommending the product was that it paid higher

than normal commission and exceptionally high advertised returns. These returns were not

borne out by the facts. Our investigation revealed that the performance figures were false.

• In most of the complaints investigated, the paper work was either non-existent or extremely

shoddy. Where comprehensive documents were provided, we found that they simply failed

to appreciate the nature of the investment, the entities into which the investments were

placed or the “fit and proper” status of the directors and key individuals involved.  

• In all the cases, it was found the provider concerned had failed to display that degree of

skill, care and diligence required of a reasonable financial advisor. 
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As our investigations into what can only be described as a fraudulent and unsustainable

scheme unfolded, we were faced with the dilemma of enquiring into how it came about that

the scheme itself was allowed to enter the system.

This was necessitated by certain Respondents – either in cases brought before us or as a new

fact on appeal – claiming that because the South African marketing arm of the scheme,

Leaderguard Securities SA (Pty) Limited had been granted an exemption to render financial

services in forex on behalf of its Mauritian counterpart, Leaderguard Spot Forex, they were

comfortable to recommend the investment to their clients.

This response necessitated a comprehensive investigation which resulted in a detailed

determination which not only examined this defence and pronounced on it, but also set out in

detail how the scheme developed.

THE FOLLOWING ARE THE LEADERGUARD DETERMINATIONS ISSUED BY THE FAIS OMBUD:

Michael Denman Mackrory versus Marius Naude

This was the first Leaderguard case determined by the FAIS Ombud on 31 May 2006. 
The case sets out the history of the Leaderguard scheme, its modus operandi and the
nature of the investments offered as well as the moving spirits behind the scheme.

The Complainant had invested the sum of R291 000 through the Respondent in
Leaderguard Spot Forex. 

All investments through local providers had to be effected through the local marketing arm
which styled itself as Leaderguard Securities SA (Pty) Limited. 

A day before the deadline for licence approval in terms of the FAIS Act on 30 September
2004, Leaderguard Securities SA (Pty) Limited applied for authorisation to render financial
services in forex investment instruments. 

In terms of Board Notice Number 94 of 23 September 2004, Leaderguard Securities SA
(Pty) Limited, together with several other providers who had applied late for their
authorisation, were granted an exemption to continue to trade until such time as the
application for authorisation was finally granted or rejected.

The FAIS Ombud could only consider a claim of R60 000 as the sum of R231 000 was
invested prior to our jurisdiction date of 30 September 2004.

The Respondent maintained that he did not provide the advice but that one Heine Venter,
a representative of Leaderguard Securities SA (Pty) Limited, had done so. It was for this
reason that the Respondent did not maintain a file of papers, although he received
commission from the transaction.

After a detailed analysis of the case, the FAIS Ombud held that advice was indeed provided
by the Respondent and that the investment was made relying on that advice.

Further, there was non-compliance with the FAIS Act as the Respondent was not authorised
to deal with forex investment instruments.

The Respondent was ordered to repay the R60 000 which had been invested in February
2005. An application for leave to appeal was turned down, but was allowed by the Chair of
the Appeal Board.

A date for the hearing of the appeal has not been set.
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CJ Du Plessis and BS Du Plessis versus Wilma Willemse and Willemse Financial Services

The Complainants, in their seventies, are pensioners. They had invested various amounts in

Leaderguard Spot Forex through their broker, Wilma Willemse, acting in her capacity as

representative of Willemse Financial Services, Wilma Willemse was the Complainants’

financial advisor for a period of some seven years.

The Ombud  ruled on four investments made between the period December 2004 to

January 2005 and on a claim for a penalty for the early termination of an investment in Old

Mutual Guernsey allegedly occasioned by the broker.

Mrs Willemse’s defence made through her attorneys was, inter alia:

1. That the investment was not made on her advice; 

2. That she had acted on her own as an “agent” for Leaderguard and not as a

representative of Willemse Financial Services; and

3. That she was not negligent.

In a detailed judgement, delivered on 18 August 2006, the Ombud analysed the

undisputed evidence and found that:

1. Wilma Willemse was indeed responsible for recommending the investment;

2. The Respondents, in particular Wilma Willemse, had failed to display the degree of skill,

care and diligence required of a reasonable broker;

3. The Respondents’ negligence and non-compliance with the FAIS Act were the cause of

the Complainants’ loss;

4. The Respondents were not authorised to render services in forex investment

instruments; and

5. Wilma Willemse had acted in her capacity as representative of Willemse Financial

Services.

In all the circumstances, Respondents were ordered to repay the sum of US $92 135,11

plus interest.

An application for leave to appeal was turned down by the Ombud but allowed by the Chair

of the Appeal Board. A date for the hearing of the appeal is yet to be set.

In this case, criticism was also levelled against the involvement of the Leaderguard

Recovery Unit which was apparently soliciting further funds from investors in an apparent

effort to assist with the recovery of monies lost in the Leaderguard scheme. 
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HPC Stephan and AJ Stephan versus Durant van Zyl and Trade First Consultancy CC

In this determination delivered on 4 October 2006, the Ombud ruled on an investment of 

£59 919,46 invested by Complainants through the first Respondent, acting as representative

of the second Respondent.

The Ombud found inter alia that :

1. There was failure to display due skill, care and diligence;

2. No need had been identified for the product to be recommended;

3. Erroneous information had been furnished to Complainants comparing the investment

that they had with a bank in which the monies were held and Leaderguard Spot Forex.

This, it was found, was done with the object of persuading Complainants to invest in the

forex scheme;

4. The Respondents were not licensed to deal in forex; and

5. No records as required by the FAIS Act were maintained in respect of this investment.

The Ombud ordered that the entire investment be refunded, subject only to the maximum limit

of the jurisdiction of the Ombud of R800 000.

An application for leave to appeal was denied. It is not known whether leave to appeal would

be sought from the Chair of the Appeal Board.

Riana du Plessis versus Wilma Willemse and Willemse Financial Services 

The Complainant, the daughter of the Complainants in the case of CJ and 
BS Du Plessis, had invested various amounts in Leaderguard Spot Forex, through Wilma
Willemse, a representative of Willemse Financial Services.

Falling within the jurisdiction of the Ombud was an investment of R60 000 made on 
15 March 2005. Incidentally this was just over a week before Leaderguard Securities 
SA (Pty) Limited, urgently filed for provisional liquidation in the Pretoria 
High Court. 

Defences similar to those raised in the complaints made by the Complainant’s parents were
also raised in this case.

In essence the Ombud found, after examining all the undisputed evidence, that:

1. The Respondents had failed to display due care, skill and diligence as required when
they rendered the financial service;

2. The Respondents, in particular Wilma Willemse, made positive statements relating to
investment performance when this was not true;

3. The Respondents failed to disclose that Leaderguard Securities SA (Pty) Limited, through
which the investment was made, was only operating in terms of an exemption which
could be withdrawn at any time with the resultant consequence that all monies invested
therein would have to be refunded; and

4. The Respondents were not authorised to deal in forex investment instruments.

The Respondents were ordered to repay the sum of R60 000 together with interest. 
An application for leave to appeal which had been lodged is still under consideration.
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George Pickup versus Johann de Klerk and Adfinity Financial Services CC

The Complainant, a 70-year old pensioner from Belville in the Cape, was advised by his
financial advisor, Johann de Klerk, the first Respondent, acting as representative of the second
Respondent, to invest the sum of US $13 369,61 in Leaderguard Spot Forex. 

The investment was made in October 2004 and a review of client’s investment portfolio was
due to take place on 23 March 2005, when a further investment was recommended. This was
a day before the application for provisional liquidation of Leaderguard Securities SA (Pty)
Limited was granted.

There was no dispute that the advice was given and in a response from the compliance officer
to the complaint, she added she had merely advised the Complainant that the Leaderguard
Recovery Unit was attempting to recoup the monies.

The first Respondent was the Complainant’s regular broker for a period of about nine years. No
records were kept of the advice given to the client; there were no disclosures relating to the
status of the entities into which the Complainant was investing his funds and no need was
established for the investment.

On the basis of the clear lack of due skill, care and diligence, the lack of authorisation to render
financial services in respect of this product, and the failure to comply with FAIS Act, the Ombud
held that the Respondents should pay for the loss occasioned by their conduct.

The Respondents were ordered to pay the rand equivalent of US $13 369,61. An application
for leave to appeal was lodged with the Ombud and is under consideration.

Desiree Ludewig and Tyran Ludewig versus Johannes Cornelius van der Merwe
and Johan C van der Merwe Makelaars Beperk

The Complainant and her son had invested R600 000 in Leaderguard Spot Forex through
the intermediation of the Respondents. The sum of R450 000 invested in December 2004
fell within our jurisdiction.

The Respondents claimed they acted with due skill, care and diligence but our investigation
found otherwise. The Ombud found inter alia that:

1. The Respondents were not authorised to render financial services in forex;

2. The Respondents had misrepresented their authorisation status to the Complainants;

3. The Respondents did not properly explain the risk that the product carried and merely
relied on the glossy brochures which indicated a “stop-loss” of 20% whereas the actual
disclosure documents indicated that the entire investment was at risk;

4. No need was established to recommend this product to the Complainants; and

5. No record of advice existed as required by the FAIS Act.

The Ombud ordered that the Respondent compensate the Complainants for their loss of 
R450 000 with interest.

An application for leave to appeal was lodged with the FAIS Ombud and is under
consideration.
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Selwyn Comrie and Other versus Ewing Trust

The Complainants, a married couple, sought relief from the Ombud against Ewing Trust

Company Limited, the Respondent, in the amount of f28 477,43 for an investment made

during October 2004 in Leaderguard Spot Forex.

Complainants submitted they were advised by Michael Shacklock, an employee and

authorised representative of Respondent, that any loss sustained would be limited to 20% of

their investment. 

In their letter of complaint, Complainants alleged that Shacklock, in recommending the

investment, advised them that Leaderguard Securities SA (Pty) Ltd was “approved” by the

Financial Services Board (FSB). This, according to Complainants, was “a significant factor”

influencing their decision to make the investment.  

Respondent in its reply stated that they had reason to believe that they were marketing a

product of an entity that was approved by the FSB. This compelled the Ombud to examine the

allegation of the so-called approval status of Leaderguard Securities SA (Pty) Limited. 

After an exhaustive examination of the legislative framework and the facts of the case, the

Ombud, inter alia, concluded that a blanket exemption granted to Leaderguard Securities SA

(Pty) Limited was portrayed by certain individuals as a licence to continue to take monies from

unsuspecting members of the public.

The Ombud then dealt with the Complaint at hand and held, for various reasons stated therein,

that the Respondent, despite its defence, was nevertheless liable for giving inappropriate

advice.  

Accordingly, the Ombud ordered Respondent to compensate Complainants in the amount of

f28 477,43 together with interest.                                                                                    

As a consequence of this determination, the Ombud was requested to appear before the

Parliamentary Committee on Finance to explain his determination.  

OTHER IMPORTANT DETERMINATIONS

Motor vehicle warranties, travel insurance and credit life insurance are types of insurance

whilst ostensibly intended to indemnify against certain losses, are found to be most

problematic at claims stage. 

This is because they are generally found to be simply added on to the main product sold, be

it a car, airline tickets or furniture, without compliance with the provisions of the 

FAIS Act.

Such policies are generally sold by sales representatives whose main business is to sell  the

car, airline ticket or furniture. 

The sales representative is quite often not authorised to sell the financial product, but

nevertheless simply puts it in place, without proper or any explanation. In many instances the

client is not even aware that the financial product has been purchased. This exploitation of

unsophisticated consumers is endemic and a serious problem especially with these types of

insurance.

We have settled many such cases, but have also had occasion to determine a few. 
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Zahid Hatiz versus Springs Car Wholesalers CC t/a Springs Valid Value

In this determination issued on 14 November 2006, we investigated the issue of a motor car

warranty sold by a salesperson from the Respondent’s firm. 

Although the salesperson was not authorised in terms of the FAIS Act to sell financial products,

we nevertheless assumed jurisdiction based on a rule which allows the Ombud the discretion

to entertain such a complaint.

The non-authorisation was also referred to the Financial Services Board for further

investigation.

We found that the salesperson had encircled a particular warranty plan whilst the insurer

maintained at claim stage that the Complainant was only entitled to benefits under another

plan with lesser benefits.

After a detailed examination of the financial product and the sales process, the Ombud

concluded that the Complainant should be entitled to the benefits under the plan that had

been encircled. 

The difference in value between the two plans was R1 067,01 and the Respondent was

ordered to pay this amount to the Complainant.

Saroja Naidoo versus SA Home Loans (Pty) Limited 

In this case, the Respondent was ordered to repay the outstanding indebtedness on a
homeloan that was ostensibly covered by credit life insurance.

The Respondent’s representative, through direct marketing, sold a credit life policy to the
Complainant and her late husband, Subramoney Naidoo.  

The credit life insurance policy covered the lives of both the Complainant and her husband. 

However, the policy terms were only explained to the Complainant during the sales process
and this too, in a very short telephonic conversation.  

The policy contained an important exclusion clause relating to pre-existing medical
conditions. It turned out that the Complainant’s husband died and the insurer relied on the
pre-existing condition to reject the claim.

In a detailed analysis of both the sales process and the terms of the policy, the Ombud found
that the sales process did not include the deceased who was a material party to the contract
and that the explanation regarding the exclusion clause was misleading and created
confusion.

An application for leave to appeal against this determination was turned down by the
Ombud on the basis that the Respondent had failed to appreciate what the true enquiry
was in the determination and that it was unlikely that the Appeal Board would come to a
different conclusion.
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ADMINISTRATIVE ERRORS AND OTHER ACTS OF NEGLIGENCE

It often happens that an administrator or insurer informs the provider that he does not wish to
continue the short-term insurance book of that provider because of its size or for other reasons. 

We have had occasion to settle matters where the provider, having been told that the insurer
no longer wishes to underwrite its clients, fails to inform the client of that fact and, as a
consequence, the client finds that no cover exists when it is most needed – at the time of the
claim!

We ruled in one such matter.

Mrs J Kearney versus AR Strauss Financial Services (Pty) Limited

On 8 November 2006, we ruled in a matter where the Respondent who transferred, at the
instance of the insurer, his entire short-term insurance book to another insurer, 
had failed to transfer the Complainant’s cover and also failed to communicate with her about this.

The underwriter, Renasa Insurance, had decided to terminate cover for all the Respondent’s
clients and advised the Respondent to inform his clients and to ensure that they were on cover.

Whilst the Respondent apparently transferred his clients to a new insurer, Prestasie, he had
failed to do so in the case of the Complainant. 

The Complainant’s house was burgled and after she reported this to the Respondent, it was
discovered that she had no short-term insurance cover indemnifying her against the loss. 

The Ombud found that the Respondent was negligent in failing to communicate with the client
that she no longer had cover, and failing to make relevant enquiries of her as to what cover she
would want. The Complainant was awarded damages in the sum of R76 211.

Long after the time limits for lodging an appeal had expired, the Respondents filed an
application in the High Court to review the decision of the Ombud on 7 February 2007. 

The application is being opposed by the Ombud and the Complainant.

Renier Reynecke Transport CC t/a Premium Trucking versus Smit Garrun Brokers 

(Pty) Limited 

The Respondent who had failed to place material information regarding the Complainant’s

claims history before a new prospective insurer was held to be liable for the subsequent

loss occasioned by the rejection of a claim by the new insurer after one of the

Complainant’s trucks overturned.

In a determination issued by the Ombud on 3 May 2006, the Respondent was found to

have been negligent in failing to make proper enquiries, in terms of its mandate, in respect

of the Complainant’s past claims history. 

By furnishing incorrect information to the insurer, the latter would not have been able to

properly assess the risk that was to be borne. 

The Complainant had claimed an amount of R276 957,64 being the amount that the insurer

would have paid had the claim been accepted. The quantum of the claim was in dispute.

The Ombud in finding for the Complainant on the issue of liability also ordered the

Respondent to refund to the Complainant the sum of R39 322,60 charged as commission. 

An application for leave to appeal was refused. However, a further application for leave to

appeal to the Chair of the Appeal Board was granted and the appeal is in the process of

being heard.
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DETERMINATIONS WHERE COMPLAINTS WERE NOT UPHELD

In the majority of cases before the Ombud, complaints are dismissed without even being sent

to the potential Respondent. 

Section 27 (3) (c) of the FAIS Act entitles the Ombud, on reasonable grounds, to direct that it

would be more appropriate for a complaint to be dealt with by a court or other forum. 

Rule 7 (b) of the Rules on Proceedings of the Office of the Ombud further provides that the

Ombud may dismiss a complaint without referral to any other party on certain grounds. 

We have, however, determined certain cases where it became necessary. In this way, we

believe we are able to entrench the rules of best practice which would add value to the

industry. Here are some examples:

Marina Stain versus Old Mutual Life Assurance (South Africa) Limited

The Complainant lodged a claim alleging failure on the part of the advisor, a representative of

Old Mutual, to recommend life cover for her late husband. 

The Complainant alleged that in the 26 years that her late husband had used the services of

the particular provider, only retirement annuities and some small endowment policies were

recommended. She maintained that had life assurance been suggested, her husband would

have purchased such cover to the maximum value of R800 000 (the maximum jurisdiction of

the Ombud).

The last consultation held with her husband prior to his death, was in November 2004, thereby

falling within the jurisdictional time lines of the Ombud. Even on this occasion, so the

Complainant maintained, no life cover was suggested.

In a detailed investigation, which included examining the deceased’s medical records as well

as interviewing the provider concerned, the Ombud determined on 26 April 2006 that there

was no basis for the claim. 

Most importantly, our investigation uncovered medical evidence indicating that the deceased

suffered from hypertension and raised cholesterol. This evidence was pertinently sought by

the Respondent in relation to an application for life assurance.

The complaint was dismissed.
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Malcolm Arnold Birken versus Fidentia Financial Advisors CC

In dismissing a complaint brought by the Complainant, a 74-year old pensioner, who held a

doctorate in Economics as well as a Master’s degree in Business Administration, the

Ombud ruled that the Respondent had rendered services in accordance with the FAIS Act

and that there was no basis for the complaint.

The Complainant had invested money in an offshore trust to provide both an income and

return on investment. The mandate set out the investment objectives as “long-term capital

growth” and “long-term growth”.

After having invested a substantial sum of money in various portfolios, through the

Respondent, the Complainant began in December 2004 to withdraw monthly amounts as

income. However, in June 2005, after realising the return on investment could not provide

him the income required without eating into his capital, he decided to change his

investment strategy. 

The Ombud found that the educational level of the Complainant was very relevant. 

The various correspondences indicated that he entered into the transaction with full

knowledge. The fundamental basis of the complaint related to investment performance,

something the Ombud was precluded from looking into in terms of the FAIS Act.

After careful consideration of all the facts, the Ombud was unable to find any evidence that

would support a finding against the financial services provider. 

Mr and Mrs Nowosenetz versus Standard Bank Financial Consultancy

The Complainants claimed that on the advice of a representative of the Respondent, they were

persuaded into purchasing an investment with Liberty Life. On this basis they alleged that the

Respondent was not entitled to a commission of R17 100 earned on this transaction.

After having sent a letter of complaint to the Respondent in terms of rule 6 (b) of the Rules on

Proceedings of the Office, the Respondent settled the matter directly with the Complainants

by offering an amount of R15 256,51. This amount was accepted by the Complainants in

settlement.

However, the Complainants persisted in their complaint on the basis that an administrative

error on the part of Liberty Life had not been resolved to their satisfaction. 

It so happens that this aspect of the complaint was indeed resolved by Liberty Life, by

refunding a calculation error in the sum of R500. This too had been accepted by the

Complainants.

The complaint was accordingly dismissed in terms of rule 7 (b) of the Rules on Proceedings.
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In keeping with the above objective, the majority of the cases that fall within our jurisdiction are

settled by adopting an approach that mediates the dispute in a conciliatory manner.

Here are some examples of cases that we settled:

BREYTENBACH 

No record of financial needs analysis and client advice 

Ms Breytenbach complained to the Office after an insurer repudiated a death claim on
her late husband’s life.

The Breytenbachs married on 6 November 2004. When Ms Breytenbach visited her bank
on 17 November 2004, she approached a broker about a document she had received from
the bank marketing an insurance product – a life policy where no formal underwriting takes
place prior to application.  

Whilst Ms Breytenbach was at the bank, her husband remained in the car as he could not
find parking.

The broker advised her that the product would be to their benefit and it was decided to opt
for R100 000 life cover.

The broker explained and completed the application forms within 20 minutes without any
consultation with Mr Breytenbach, the life assured.

Ms Breytenbach who had known her husband for only four months before her marriage
answered “no” in response to a question about any pre-existing medical condition.

After completion of the forms, the broker went to the parkade where Mr Breytenbach
signed the application forms.

Mr Breytenbach died on 6 March 2006. 

The insurer refused to pay the claim on the basis that the deceased had a pre-existing heart
condition.

When asked to respond, the bank could not provide evidence of any financial needs
analysis or client advice record. 

After intervention by the Ombud, the bank settled the complaint by making a payment of
R103 000.

Ms Breytenbach then wrote to us:

“Geagte mnr Oakes

Ek wil asb net van hierdie geleentheid gebruik maak om vir u baie baie dankie te se vir u
hulp in die saak. U weet nie wat hierdie uitslag vir my beteken nie. Baie dankie vir die flinke
profesionele diens gelewer. Ek stel al u moeite en hulp hoog op die prys.”

N Opperman & Me HK Breytenbach

Settlements 

The Ombud must, in the first instance, explore any reasonable prospect of resolving a complaint by a conciliated

settlement acceptable to all parties (Section 27 (5) (b) of the FAIS Act)
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OLIVEIRA

Advice must avoid uncertainty or confusion

The Complainant, a 60-year old retired builder, went to his bank on 21 February 2006 for
advice on how to invest R600 000 which he had realised from the sale of a property. 

His wife informed the broker that they were interested in an investment called a capital growth
fund without illustrative values.  

The broker told them that they could get a capital growth fund with a return of 10 to 11% per
annum. They decided to take eight percent as income whilst the remaining two to three
percent had to be used for capital appreciation. The application forms were immediately
completed.

At the beginning of March 2006 the Complainant became concerned when the contract
showed “illustrated values of between five  to 10%” and informed the broker they were not
satisfied with the investment and wanted it cancelled. After initial costs, an amount of 
R586 000 would be payable to them on the cancellation of the investment.  

After failing to get an acceptable explanation as to why they had lost their money, they
cancelled the investment on 22 July 2006.

In response to queries by the Office of the Ombud, the bank said a full financial needs analysis
was done with a 14-question investment risk profile. Nothing wrong could be found with any
of the FAIS compliance documentation.  

However, the underlying issue was that the Complainant and his spouse clearly didn’t
understand how these investments worked. The Complainant didn’t have any secondary
education.

The broker had invested the money in a capital growth fund according to their request without
really questioning the Complainant’s knowledge or explaining the full impact of the risks
involved with these types of unitised investment products.  

The specific duties of a provider are to make sure that when the financial service is rendered,
the representations are factually correct and provided in plain language to avoid uncertainty
or confusion whilst not being misleading to the client.  

The information conveyed to the client by the provider must be given in such a manner as to
take into consideration his or her assumed level of the knowledge of financial products and in
this specific case, investments.

Due to the fact that the Complainant didn’t understand the mechanics of the investment nor
the risks involved, the bank offered R57 000 to settle the matter.

Mr Oliveira then wrote to us:

“Geagte mnr Oakes

Oplossing van klagte

Hiermee spreek ons, mnr en mev de Oliveira ons dank uit teenoor u vir die vriendelike, deeglike,
professionele manier waarop u ons klagte teen XXX BANK hanteer het.

U het geen valse verwagtinge geskep nie, tog is ons klagte bevredigend opgelos.

Ons weet dat u werkslading baie hoog is en dat u gesê het dit sou tot vier maande neem om
uitsluitsel te kry, tog was ons problem binne plus-minus twee maande opgelos . ‘n Bewys dat
u nie laat slap lê in u werk nie. Al ons kompliment aan u.

Die Uwe”

Mnr en Mev de Oliveira



NKABINDE

Credit life policy and short-term insurance sold without knowledge of the client

The complaint by Mr L Lipschitz on behalf of his employee, Mrs Nkabinde, involved the sale
of furniture on credit. The goods were marked for R4 200 on the dealer’s floor. 

However, Mrs Nkabinde left the store owing the financier R12 500.

Mr Lipschitz tried in vain to get the financier to account how goods worth R4 200 could end
up becoming a debt of R12 500. The complaint was then referred to the FAIS Ombud. 

After investigating it was found that premiums for credit life and insurance for the goods
were all calculated together with finance charges to make up the principal debt. To
compound the problem, the Respondent had promptly applied for judgment against Mrs
Nkabinde along with the attendant listing at the credit bureau.

Upon being asked to respond, the financier rescinded the judgment and was further unable
to prove compliance with the FAIS Act at the time of selling the financial products. 

The matter was settled and the Complainant was refunded R3 200.

Mr Lipschitz then wrote to us:

“Dear Ms Bam

On behalf of Mrs Nkabinde and myself, I would like to thank you most sincerely for all your
hard work and efforts.

The results you achieved are most gratifying and Mrs Nkabinde is highly delighted.

It is a great pity you do not do more advertising so that people can be aware of your
services.

It is abhorrent that commercial firms take advantage of uneducated persons to achieve the
desired commercial targets.

Kindest regards”

L Lipschitz

KLEYNJAN

Misrepresentation and non-disclosure

A 78-year old pensioner, Mr Kleynjan, was informed by a bank broker that he could get better
returns than his current money market investment. Mr Kleynjan was persuaded to sign
application forms for R60 000 to be transferred to an investment in a large financial institution.
He was assured that his money would be available at any time.  

When Mr Kleynjan received a policy document, he was shocked to learn that he had in fact
invested in a second-hand endowment policy.  

He wrote to the financial institution requesting cancellation of the policy and refund of 
R60 000 with interest. The company forwarded the complaint to the bank which was unable
to resolve the matter. The complaint was then forwarded to this Office.

The Complainant cancelled the policy and requested that the difference between the
surrender value and the initial R60 000 invested be refunded to him with interest. 
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After mediation, the bank settled the complaint by paying the difference of 
R3 941,89 including interest.

Mr Kleynjan then wrote to us:

“Geagte mnr Oakes

Insake my klag teen XXX BANK makelaars

Nadat ek die markwaarde van die “belegging” soos op 7 Sept (R56 904) terug ontvang het, het
ek nou ook die aanvullende bedrag van R3 096 ontvang wat opmaak tot R60 000 wat
oorspronklik (4 Mei 2006) van my Geldmarkfonds rekening by XXX BANK onttrek was. Verder
het ek ook die verlore rente ontvang synde R1 346 maar waarvan die oorspronklike makelaar
reeds op 5 Augustus R500 terug betaal het, en die verskil is nou deur XXX BANK makelaars
betaal.

Ek is bly en tevrede met die eindresultaat van die saak want sonder u hulp sou ek nooit meer
as die markwaarde van die polis ontvang het wat begin Aug. slegs plus-minus R52 000 was.

In elk geval kan my saak hiermee gesluit word met nogmaals my waardering en hartlike dank.

Die uwe”

C Kleynjan

TROMP

Misrepresentation and non-disclosure

Mr Tromp, a pensioner, was persuaded by a bank broker to transfer R500 000 from a
money market account into an investment that would yield superior returns of between 
nine and 11% per annum. The broker verbally disclosed a once-off fee of R14 250. 

When MrTromp received his first statement, he found that other costs were deducted from
his investment account which had not been disclosed to him. 

The broker assured him while these costs were reflected on the statements, there would
be no actual deduction.

Mr Tromp was not happy and decided to cancel the investment. He then lodged a 
complaint requesting that the bank refund him the difference between the original
investment and the payout value.

After mediation, the bank refunded R33 842,73 to Mr Tromp.

Mr Tromp then wrote to us:

“Waardeheer,

In antwoord op bogenoemde klagte wil ondertekende u laat weet dat XXX BANK en ek tot
‘n vergelyk gekom het.  Baie dankie dat u so spoedig gereageer het.

Met dank die uwe”

Mnr SJJ Tromp

The  Of f i ce  o f  the  Ombud for  F inanc i a l  Se rv i ces  P rov iders

FA IS  Ombud Annua l  Repor t 27



XULU 

Policy sold without knowledge of the client

In his letter of complaint, Mr Xulu wrote:

“I bought a BMW 320i on the 15th of September 2006. I was hijacked by heavily-armed men

the very next day.

“I claimed from the insurance company only to be told that my car could not be replaced because

there was a shortfall of about R72 000. The broker had neglected to include certain ‘extras’ in the

policy. I tried on my own to ask the broker to settle this shortfall but to no avail.”

After careful investigation, the Office found that the vehicle’s “extras” only accounted for

R23 000. The balance of the approximately R72 000 comprised premiums loaned to the

Complainant in respect of financial products he was not even aware of. 

These products had been sold by the dealer to the Complainant at the time of selling the

vehicle. 

We asked the dealer to prove to us that at the time of the sale of the vehicle, the FAIS Act had

been complied with. 

They offered to settle by withdrawing a substantial amount from the shortfall which accounted

for the premium of a credit life policy sold to the Complainant, together with interest. Another

financial services provider tendered return of the premium. The financial services provider

responsible for under-insuring the vehicle paid for the shortfall together with legal fees.

Mr Xulu wrote to us:

“It really seemed like I was fighting a losing battle until I complained to the FAIS Ombud.

“I did not know how powerful the Ombud is and I was fortunate to have Noluntu Bam helping

me with my claim.

“I must say Ms Bam took no nonsense from any of the financial institutions involved. I ended

up paying only R22 094,01. Thank you Ms Noluntu Bam.

Regards”

Njabulo Xulu
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THIEL

Debit without authority

Mrs Thiel, a schoolteacher, was approached by an advisor who proposed that she buy a  life

insurance policy. At the consultation which took place at the school where she taught, 

Mrs Thiel signed the application form. However, she specifically requested that the

transaction must not be processed until she had discussed the matter with her husband.

That same evening she and her husband decided not to proceed with the policy. 

She immediately contacted the advisor and informed him that they did not want the policy. 

A few days later Mrs Thiel received an acceptance letter confirming the policy was in place.

She immediately contacted the insurer to inform them she had asked to have the policy

cancelled. She then complained to the FAIS Ombud. 

After contacting the advisor, he immediately settled the matter by repaying Mrs Thiel the

sum of R117.

SWART

Failure to explain material terms to the insured

The deceased bought two motor vehicles and was offered credit life insurance at the

dealership. The policies were underwritten by a large insurance company. At the time of 

the sale no explanation was given to the insured of the terms, conditions, loadings or

exceptions contained in the credit life policies.

The deceased suffered from hypertension for approximately 10 years prior to these policies

being taken out. 

Upon the death of the insured, the insurance company refused to settle the claim on the basis of an

exclusion clause which covered illnesses that existed prior to commencement of the policy.

The Complainant, the deceased’s daughter, said her father would not have purchased the

policies had he been made aware of the exclusion clause.

The Respondent was informed that information must be provided to the client timeously so as to

afford the client reasonably sufficient time to make an informed decision and that such

information must be provided in plain language, avoid uncertainty or confusion and not be

misleading. After mediation, both claims were settled in the sum of R207 106,50.
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ZULU 

Failure to take into account the needs and circumstances of the client when

rendering a financial service

The complaint was lodged by Mr PE Coetzee, the employer, who wrote:

“At the outset I wish to state that Mrs Zulu is an illiterate retired domestic worker. She could not

possibly have understood the intricacies of entering into these contracts. I believe she was

drawn into an untenable situation with promises of riches. The ‘riches’ were a grand sum of

R100 that she apparently received as a spotter’s commission. Mrs Zulu informs me that at least

one of the persons in respect of who insurance policies were issued is illiterate and that their

hands were held by a third party to enable them to sign the insurance application forms.

“The debit order authorities against Mrs Zulu’s bank account were signed by the ‘Insured Persons’

and not by Mrs Zulu. Her thumb print was meant to be a counter-signature. Being illiterate, 

Mrs Zulu could not have known that she was signing a debit order. 

“Mrs Zulu initially paid for the policies in cash until some time in 2006. She then realised she

was never going to be able to sustain the payments. Thinking that a cessation of payments

would result in the cancellation of the policies, she stopped making payments. 

“The insurance company’s response was to process the premiums against Mrs Zulu’s bank

account. Because of the time span, I believe it was then that she was coerced into placing

her thumb print, if indeed it is hers. Why otherwise would XXX Life not have processed the

debit orders at the commencement of the policies?”

The Office of the Ombud requested the provider to prove that the circumstances of the

Complainant had been taken into account prior to recommending and selling the three life

policies to the Complainant.

The matter was settled when the provider tendered return of all premiums paid by

Complainant from date of inception.

Mr Coetzee subsequently wrote to us:

“Dear Ms Bam

I know that Mrs Julie Zulu is going to be ecstatic about the news. From me personally,

I would like to thank you from the bottom of my heart for acting so speedily. Your actions

will result in the alleviation of much hardship suffered by Mrs Zulu as a result of this episode. 

I look forward to seeing the joy on her face when I next see her.

Best regards”

Peter Coetzee

30 FA IS  Ombud Annua l  Repor t

The  Of f i ce  o f  the  Ombud for  F inanc i a l  Se rv i ces  P rov iders

Settlements continued



BRUCE AND DELICIA MCDONALD

Unlicensed financial services provider

The Complainants, a husband and wife from the Western Cape, invested R200 000 in July

2005 on the advice of an unlicensed financial services provider.

They placed R50 000 in unlisted shares and R150 000 in a private equity fund. However, they

experienced some difficulty in obtaining confirmation of their investments. In July 2006 they

requested that the investments be paid out but this was not done.

The Complainants then referred the matter to our Office in December 2006. 

The record of the promised returns on the investment kept by the Complainants indicated very

little, if any, compliance with the FAIS Act or Code. 

This Office intervened and requested the Respondent to provide specific documentation in

order to ascertain whether there had been any violation of the FAIS Act. 

A settlement was subsequently reached and the Respondent paid the Complainants an

amount of R300 000. 

JENKINSON

Misleading advice

The Complainant had an amount of R748 000 to invest on condition that the investment was

done at the lowest possible fee.

A financial advisor from his local bank advised he had “special rates”, lower than what he

had already been quoted. Based on this assurance, he made the investment. 

Upon checking his statements some time later he was shocked to discover that the so-

called “special rates” had resulted in charges that were almost double than quoted by

others.

The Complainant then referred the matter to this Office.

After mediation, the bank refunded an amount of R15 652,20 to the Complainant.

Mr Jenkinson wrote to us:

“Hereby my thanks and appreciation to all involve for handling and settling my complaint in

a professional way.

A special thanks to Stella Matamela and Mr Davidson who put in a lot of hours to resolve

my complaint against XXX BANK.

I am satisfied with the result and thank you for your co-operation.

Kind Regards”

Joe Jenkinson
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VAN DER WESTHUIZEN

Inadequate consideration of the Complainant’s needs and/or risk profile

The Complainant who had been widowed three months earlier was persuaded by a consultant
at her bank that she could get a better return if she took an amount of R595 000 out of her
money market account and invested it. She did this on 23 March 2006.

When the Complainant looked at her statement in July 2006 she realised that the capital had
reduced significantly as a result of the market fall in May 2006. She was also taken aback at
the exorbitant fees charged. 

The Complainant approached the bank on the basis that this was all the money she had and
hence could not afford to take any risk. 

When the bank was not able to resolve the matter, she complained to the FAIS Ombud. 

An investigation found that no proper needs analysis had been conducted and there was
inadequate record of advice given. 

This Office referred the matter back to the bank which refunded the loss of R58 029,87 to the
Complainant. 

MAHLANGU AND MATSIME

Complainants were sold policies without their knowledge

1. The Complainant, Mr FP Mahlangu, was approached by an insurance advisor on the
pretext that she would assist him with his tax registration. 

Mr Mahlangu was surprised to discover that his salary account had been debited for an
insurance policy premium. He wrote several letters to the financial services provider
requesting that the policy be cancelled as he had not given his consent. However, the
policy was not cancelled. 

The complaint was then lodged with this Office. After several letters to the financial services
provider, the matter was finally resolved and the Complainant was refunded R3 120.

2. Mr ME Matsime wrote that a financial service provider had begun deducting R143 from
his salary in September 2005. 

He wrote: “I am still shocked as to how they gained access to my personal particulars and
managed to enforce a stop order deduction without my consent.”

The Office contacted the insurance company concerned who refunded the Complainant 
R1 430 and advised they are investigating the possibility of fraud.
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ODENDAAL

Poor documentation evidencing needs and risk profile

The Complainant, a retired nursing sister from Pretoria, approached an advisor attached to 
a large corporate financial services provider. She had R350 000 to invest. 

She informed the advisor that she had a small state pension and needed to supplement the
pension with about R2 000 per month. She stressed that this was all the money she had and,
therefore, did not want to place it at risk.

Based on what the advisor perceived as the Complainant’s needs, he placed 80% of her
capital in a multimanager property fund (reflected as a moderate fund on the fund fact sheet)
and the balance was invested in an aggressive fund.

The markets experienced a decline in May 2006 and as a result of the Complainant’s
concerns, the money was transferred into a money market fund, effectively locking in the loss
that she sustained as a result of the market decline.

This Office raised some concerns when examining the documentation. Although the
Complainant’s risk profile was established as conservative, the investment was substantially
moderate and partially aggressive. 

No reason for the investment was given on the record of advice except the comment that “you
wish to invest a contribution of R350 000”. 

Additionally, no other products appeared to have been considered. In general the record of
advice was of a generic nature and not in keeping with the Complainant’s needs. 

The Complainant’s loss was eventually settled by the financial services provider compensating
her in the sum of R14 775,38.

Complaints about financial services are received from people from all walks of life and
of varying levels of sophistication. Below is a letter from another satisfied Complainant.

“Dear Sir or Madam

My name is SR Mkhonza: Who put complain to you, against Insurance company FSP. 
I would like to thank and appreciate your company about your investigation against the
criminals FSP who stole my money on my XXX BANK account. Without your pressure to FSP I
don’t think they should brought back my money back: they brought back R580.00. I have no
words to thank FIAS Ombud and whole management of your company well done ladies and
gentlemen, God Bless the whole management! Thank you…….

To FSP: Crime does not pay?”

From: Mr SR Mkhonza.
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Key

Formally Dismissed or With-
drawn: These complaints were
investigated by the Office and as
there was no reasonable prospect
of success, they were  dismissed.
Also included are  complaints that
were withdrawn.

Settled: These are the cases that
were received and settled in the
financial year. 

Open: These complaints were at
various stages of assessment,
investigation or adjudication at 
year-end.

The status of complaints within 
FAIS jurisdiction

“Noteworthy is the phenomenal increase in complaints that fell within the jurisdiction of the FAIS Ombud. This has

increased by 98% in the 2006/07 financial year”.

6% (72)
Formally
Dismissed or
Withdrawn

29% (388)
Settled

65% (860)
Open



Where do our complaints come from

Key

KZN – KwaZulu-Natal

NW – North West

NC – Northern Cape

GP – Gauteng

FS – Free State

LP – Limpopo

MP – Mpumalanga

EC – Eastern Cape

WC – Western Cape

UN – Complaints from foreign
countries and other places with
insufficient information being
provided by the Complainants

“Complaints falling within our jurisdiction emanate from the various provinces as well as outside South Africa.”
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14% KZN

4% NW

2% NC

35% GP

5% FS

2% LP

5% MP

7% EC

12% WC

14% UN
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Key

Investments: Investments in any
investment product either through
direct investment in an underlying
asset or through investing in long-
term insurance products such as
endowments, unit trusts and
equities.

Not Classified: These are
complaints which are yet to be
classified according to product.

Medical: Includes medical scheme
complaints.

Forex: Specifically relating to forex
investment business such as forex
trading.

Retirement: Any retirement
products such as compulsory
annuities, pension, provident and
retirement annuity funds.

Short-term: All short-term 
insurance products such as
household, vehicle and travel
insurance.

Long-term: Long-term assurance
products, such as life, disability and
dread disease cover.

What products do people complain about

“Complaints falling within our jurisdiction relate to various financial products.”

24% Investments

17% Not Classified

1% Medical

2% Forex

4% Retirement

25% Short-term

27% Long-term
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Coinciding with the democratisation of
South Africa and the country’s acceptance
into the international community of nations
has been the regularising of the financial
services industry in the past few years.

Comprehensive codes of practice designed
to act as the benchmark for acceptable
service when arbitrating disputes have been
put in place for various sectors of the
financial services industry. 

Down through the ages of civilisation, rules
and policies have been aimed at promoting
orderliness. However, the good intentions of
setting up various pieces of legislation for
the financial services industry have become
mired in the intricacies of bureaucracy and
corporate scheming.  

Bearing the brunt of the confusion caused
by a veritable labyrinth of laws and
established practices are the consumers –
the very ones who are supposed to be
safeguarded by the legislation!

In order to better understand how this
confusion has come about, and to look at
ways of correcting the situation, it is
necessary that we take a close look at the
transformation of the financial services
industry.

Our recent history shows that until a few
years ago, the majority of South Africans
were denied access to mainstream financial
services. Under apartheid, the full spectrum
of financial services was not available to the
majority of South Africans.

The coming into being of a new
constitutional order, underpinned by values
such as human dignity, freedom and
equality, has spawned a raft of new
legislation that regulates the financial
services industry. The essential feature of all
of this legislation is to protect the consumer
and maintain and indeed strengthen the
financial and economic stability of South
Africa as a developing market.

For the first time all South Africans are
guaranteed equal access to financial
services and discrimination by industry
players has been outlawed. Simultaneously,
the discrimination that existed in relation to
access to dispute resolution mechanisms
has been eradicated. 

Under the old order, only those who could
afford to litigate had access to the courts
and the justice system. 

The new Constitution and legislation
promulgated thereunder now ensure that
various dispute resolution forums
accessible by all people have been put in
place. 

Parliament took the initiative to provide for
quick, equitable and accessible means of
resolving disputes within the financial
services sector. These initiatives range from
debt counsellors to Ombuds and other
alternate dispute resolution mechanisms. 

The relevant legislation, namely the
Financial Advisory and Intermediary
Services Act No 37 of 2002 (FAIS Act) which
creates the Office of the FAIS Ombud, the
Financial Services Ombud Schemes Act No
37 of 2004 (FSOS Act) and the National
Credit Act No 34 of 2005 (National Credit
Act), all provide for dispute resolution
through the intervention of the relevant
Ombud.

The FAIS Act regulates, inter alia, financial
advisory and intermediary services to
members of the public. The establishment
of the FAIS Ombud whose objective is to
provide an easily accessible means of
resolving disputes between consumers and
financial services providers, ensures the
effective enforcement of the various codes
of conduct created under the FAIS Act.

Ensuring consumer confidence in the 
resolution of disputes in financial services
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The FSOS Act provides, inter alia, for the
recognition of financial services Ombud
schemes. Its primary objective is to close
any gaps that may have existed in the
provision of dispute resolution services to
consumers.

The National Credit Act provides a number
of alternative means of resolving disputes
involving financial institutions and their
clients.

While Parliament had hoped through these
various initiatives to make it easier for
consumers to resolve problems linked to
financial services, there is cause for grave
concern about the jurisdiction of the various
Ombudsmen. 

The intention of Parliament is not reflected in
the reality within our communities. The
majority of the people still find themselves in
the dark and at the mercy of unscrupulous
financial institutions and providers.

Within a well-regulated financial services
industry such as we have, South Africans
still do not know what is available to them,
what their rights are and how to access and
enforce them. 

Poor public awareness is part of the
problem. There is no point in giving people
rights if you do not tell them about it. Public
awareness is not anywhere close to the
levels where legislation within the industry
can be rendered effective.

There is an urgent need to streamline all of
the available systems under one roof and
vest it with appropriate powers and
independence.

All three pieces of legislation that I
mentioned above provide for public
awareness. Parliament was certainly alive to
the lack of public awareness and provided
for public education.

All the stakeholders within the financial
services industry, and in particular the
providers of those services, are under a
legislated obligation to carry out full and
effective public awareness programmes. 

However, not enough is being done to
educate the people. In fact we have, post
legislation, only managed to scratch the
surface.

All the regulatory structures, from the
Financial Services Board and the National
Credit Regulator to the recognised Ombud
schemes are under an obligation to educate

the public. This includes the FAIS Ombud, who
is obliged to work with the registrar of financial
services to ensure that proper steps are taken
conducive to client education and the
promotion of awareness of the nature and
availability of the Ombud and other
enforcement mechanisms under the FAIS Act. 

The experiences at the Office of the FAIS
Ombud indicate that not much has been
done to educate people about their rights
and the ways in which these can be
accessed. In this respect, it is safe to say
that the various entities are in fact not
fulfilling all of the requirements of the
legislative framework within which they
function.

Sadly, Parliament’s good intentions are not
being translated into tangible benefits for
consumers because of the lack of full and
proper public awareness. People cannot
exercise their rights or measure their
options if they are kept in the dark.

Our recent history makes public awareness
an imperative. It resounds with the call: “Let
the people know.”

Linked to consumer confusion caused by
lack of awareness is the blurring of the lines
that distinguish the areas of jurisdiction of
the various Ombudsmen. 

The jurisdiction of the FAIS Ombud is set out
in various sections of the FAIS Act and the
Rules on Proceedings of the FAIS Ombud.
The jurisdiction of the FAIS Ombud is fairly
broad and not as limited in its scope as the
jurisdiction of the recognised Ombud
schemes.

The jurisdiction of the Ombud schemes is
further circumscribed by the provisions of
sections 13 and 14 of the FSOS Act, as well
as by the definition of ‘complaint’ in the
FSOS Act. 

To illustrate the issue of consumer
confusion, the provisions of certain sections
of the various pieces of legislation need to
be examined.

Section 13 of FSOS provides:

(1) The Ombuds referred to in this Act have
the following jurisdiction:

(a) The Adjudicator and the Ombud for
Financial Services Providers have the
jurisdiction as set out in their
respective enabling Acts;

(b) An Ombud of a recognised scheme
has the jurisdiction provided by the

Ensuring consumer confidence in the 
resolution of disputes in financial services continued
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procedures under which such
scheme operates and the terms of
reference of such Ombud; and 

(c) The Statutory Ombud has jurisdiction
in respect of matters not within the
jurisdiction of the Ombuds referred
to in paragraphs (a) and (b).

(2) (a) No Ombud of a recognised scheme
has jurisdiction to resolve a
complaint or settle a matter in
respect of which the Adjudicator or
the Ombud for Financial Services
Providers has jurisdiction in terms of
a law, except in the case of any such
complaint in respect of which the
Adjudicator or the Ombud for
Financial Services Providers has in
terms of a law declined to resolve the
complaint or settle the matter.

(b) If an Ombud of a recognised
scheme, the Adjudicator, the Ombud
for Financial Services Providers or the
Statutory Ombud does not have
jurisdiction in respect of a specific
complaint submitted to him or her,
that Ombud, Adjudicator, Ombud for
Financial Services Providers or
Statutory Ombud must submit such
complaint without undue delay to the
Office which does have jurisdiction
and must advise the client
accordingly.

(3) (a) In the case of uncertainty in respect
of whom the complaint should be
referred to, the relevant Ombud,
Adjudicator, Ombud for Financial
Services Providers or Statutory
Ombud involved in the uncertainty,
must consult in order to determine
who should deal with the 
complaint.

(b) Failing agreement under paragraph
(a), the matter will be referred to the
Statutory Ombud to determine who
may exercise jurisdiction in respect
of the complaint and the Statutory
Ombud shall advise the client
accordingly.

The Statutory Ombud is a reference to the
FAIS Ombud. The jurisdiction of the
recognised Ombud will be stated in the
terms of reference of such Ombud. 

The National Credit Act in the meantime
defines “Ombud with jurisdiction” as 
follows:

‘ombud with jurisdiction’, in respect of any
particular dispute arising out of a credit
agreement in terms of which the credit
provider is a ‘financial institution’ as defined
in the Financial Services Ombud Schemes
Act, (Act No 37 of 2004), means an
‘Ombud’, or the ‘Statutory Ombud’, as those
terms are respectively defined in that Act,
who has jurisdiction in terms of that Act to
deal with a complaint against that financial
institution.

The point to be made is that these Acts, in
effect and for practical purposes, refer to the
same set of ombuds.

In order to understand the issue, one must
consider certain other relevant definitions.

The FAIS Act defines “complaint” as follows:

‘complaint’ means, a specific complaint
relating to a financial service rendered by a
financial services provider or representative
to the Complainant on or after the date of
commencement of this Act, and in which
complaint it is alleged that the provider or
representative:

(a) has contravened or failed to comply with
a provision of this Act and that as a
result thereof the Complainant has
suffered or is likely to suffer financial
prejudice or damage;

(b) has willfully or negligently rendered a
financial service to the Complainant
which has caused prejudice or damage
to the Complainant or which is likely to
result in such prejudice or damage, or

(c) has treated the Complainant unfairly.

The FSOS Act defines “complaint” as
follows: 

‘complaint’ means a complaint by a client
relating to any agreement with, or a financial
service or product of, a financial institution,
and in which it is alleged that the client has
suffered or is likely to suffer financial
prejudice or damage as a result of the
financial institution.

(a) having contravened or failed to comply
with a provision of any agreement or the
law or of a code of conduct subscribed
to by the financial institution;

(b) having willfully or negligently supplied,
or failed to supply, a financial service or
a product to the client;

(c) having treated the client unreasonably or
inequitably; or
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(d) having maladministered the implemen-
tation of an agreement with, or the supply of
a financial service or product to, the client.

To complicate matters further, the National
Credit Act has its own notion of what
‘complaint’ and ‘Complainant’. The National
Credit Act defines this as a person who has
filed a complaint in terms of section 136 (1).
This section provides as follows: 

136 (1) Any person may submit a complaint
concerning an alleged contravention
of the Act to the National Credit
Regulator in the prescribed manner
and form.

Since the three Acts – FAIS Act, FSOS Act and
the National Credit Act – are applicable to
financial services in the widest sense, it
becomes clear that all the Ombuds could
conceivably enjoy jurisdiction in the same
complaint involving the same Complainant. 

To put it plainly, there is going to emerge an
overlapping of jurisdiction between the
various Ombuds.

To complicate matters further, the National
Credit Act provides for a whole basket of
alternate means of resolving complaints by
consumers. This can range from referral to a
debt counsellor to the attention of the
National Credit Regulator. 

It appears that the legislature anticipated this
problem and tried to remedy it in the FSOS
Act. The reference to ‘uncertainty’ over
jurisdiction referred to in Section 13 quoted
above, makes this clear. This section bravely
tries to provide for a means of resolving
conflicts over jurisdiction between the
different Ombuds. 

The difficulty with all of this is where does it
leave the consumer? Those consumers who
are not familiar with the legislation, and these
will be in the majority bearing in mind poor
public awareness, will be very confused. 

Those consumers who do have some
understanding might be tempted to engage
in some shrewd ‘Ombud shopping’. Existing
complaints resolution structures which
financial services providers and certain
financial institutions are obliged to have in
place in terms of the FAIS Act may, either
through ignorance or by design, take
advantage of jurisdictional conundrums and
refer disputes to institutions with which they
have comfortable relationships, thereby

further exacerbating consumer confusion and
potentially leading to unfair outcomes. This
will not be good for the process.

In this regard the Statutory Ombud has a
pivotal role to play. It appears that where it is
not clear which Ombud has jurisdiction, then
the FAIS Ombud, acting as Statutory Ombud
must be called upon to make a ruling. This, of
course, presupposes that the uncertainty
over jurisdiction is brought to the attention of
the Statutory Ombud.

It is also abundantly clear that in this regard
the FAIS Ombud is most likely to enjoy
jurisdiction anyway. This may be viable on
paper but it still does not help the now
thoroughly confused consumer.

To bedevil matters, the FSOS Act is silent over
the question of appeals from the decision of
an Ombud from a recognised scheme. This is
both a good thing – it provides speedy finality
– and a bad thing – forcing a consumer to
abide by a decision which he for legitimate
reasons believes to be incorrect or flawed.
Here again this might result in ‘Ombud
shopping’.

Complainants and Respondents in matters
adjudicated by the FAIS Ombud can appeal.
The lack of any appeal in the FSOS Act might
even encourage the perception that scheme
Ombuds are there to protect the interests of
the scheme participants. 

Again it is noteworthy that the FAIS Ombud is
independent of any financial institution. More
reasons to go ‘Ombud shopping’!

The matter will become worse as more
institutions register schemes in terms of the
FSOS Act.

Only greater public awareness whereby
consumers are empowered with knowledge
and skills to enable them to make more
informed decisions about their finances and
lifestyles, can put an end to the confusion
facing the perplexed consumer.

To this end, Finance Minister Trevor Manuel’s
comments at the launch of the FAIS Ombud’s
Office on 23 September 2004 still remain
valid. The Minister said:

“For FAIS to truly be a success, the consumer
must be made aware of the complaint
resolution channels available to him or her.
Therefore, educating the public with regard
to the existence and purpose of the FAIS
Ombud is critical.”

Ensuring consumer confidence in the 
resolution of disputes in financial services continued
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To address the unfortunate problems
highlighted in this paper, the following
needs urgent attention:

1. The regulators and the Ombuds must be
properly funded to engage in effective
public awareness programmes. 

2. Programmes must be conducted in the
rural areas as well. 

3. The regulators must ensure that
financial services providers, in particular
the financial institutions, carry out their
public awareness responsibilities. Some
means of measuring their performance
must be put in place. 

4. The national broadcaster and the print
media must be mobilised to use their
enormous resources to promote public
awareness within the financial services
industry. 

5. Non-governmental organisations can be
approached to assist in public
awareness programmes. 

6. Provincial and local government
structures can be used to promote
awareness. 

7. Programmes can be introduced in
schools under life skills. 

8. The Parliamentary Portfolio Committee
could pursue this more aggressively. 

9. The FSOS council should be called
upon, after consultation with the
stakeholders, to issue to the financial
institutions and the public clear and
practical guidelines.

10. The problem be placed before all the
Ombuds and the National Credit
Regulator for their comments and
recommendations.

11. The National Treasury should be called
upon to review the legislation and
recommend a simpler and more
efficient method of dealing with
consumer protection and complaints.

Charles Pillai
FAIS Ombud 

HOW COMPLAINTS WERE REFERRED TO OTHER FORUMS 

Key

FSPs and other: Complaints
and enquiries referred to
financial services providers or
other institutions.

FSB: Financial Services Board

MIO: Motor Industry
Ombudsman

CMS: Council for Medical
Schemes

CIO: Credit Information
Ombud

PFA: Pension Funds
Adjudicator

NCR: National Credit
Regulator

OBS: Ombudsman for Banking
Services

OSTI: Ombudsman for
Short-Term Insurance

OLTI: Ombudsman for
Long-Term Insurance

1 120 – 72,26% 
FSP’s and other

32 – 2,06% 
FSB
14 – 0,90%
MIO

19 – 1,23%
CMS

4 – 0,26%
CIO

47 – 3,03%
PFA

32 – 2,06%
NCR

75 – 4,84%
OBS

122 – 7,87%
OSTI

85 – 5,48%
OLTI



Employees in terms of equity Indian African Coloured Total Total Total
(A) (B) (C) (A+B+C)

Occupational category F M F M F M F M F M F & M

Management 0 1 2 1 0 0 2 2 2 2 4

Non-managerial 0 0 7 1 1 1 8 2 9 4 13

Total 0 1 9 2 1 1 10 4 11 6 17

F = Female           M = Male

Staffing

12% White
Male

6% Asian
Male

0% Asian
Female

12% African
Male

52% African
Female

6% White
Female

6% Coloured
Female

6% Coloured
Male

EMPLOYMENT EQUITY

The FAIS Ombud is committed to the principles of employment equity. As at 31 March 2007, previously disadvantaged

employees constituted 82% of the FAIS Ombud’s staff complement. The following table represents an analysis of the FAIS

Ombud’s equity profile.

Population group % Gender %

African 64 Male 36

Coloured 12 Female 64

Indian 6

Total black 82

White 18

Total 100 Total 100
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Postgraduate 

Employees qualification Degree or diploma CFP® qualification

Finance and Finance and 

commerce Law commerce Law

Management – 2 2 2 1

Technical 1 6 1 5 4

Upwardly mobile!

Apart from being committed to enforcing the
twin objectives of the FAIS Act, namely
consumer protection and upholding the
integrity of the financial services industry, she
will work to ensure more women take greater
notice of the FAIS Office and become familiar
with its role within the financial services
industry.

“Black women constitute a significant sector
of all consumers of financial products,”
she said.

“A paramount challenge facing the financial
services sector is the need for it to quickly
change from being racially-exclusive and
male-dominated.

“There is a need for more women –
especially black women – to be given
significant roles within this burgeoning
industry. I see my appointment as some
evidence that the industry is serious about
transformation.”

NOLUNTU BAM IS THE FIRST DEPUTY FAIS
OMBUD 

Noluntu Bam, who has been with the FAIS
Ombud’s Office since inception and was an
Assistant Ombud, has been appointed
Deputy Ombud for Financial Services
Providers after a rigorous recruitment
process.

She sees her role as the Deputy Ombud as a
strong indication of a realisation that
transformation – both in terms of race and
gender – has been long overdue in the
financial services industry.

After matriculating at Umtata Technical and
Commercial College, she worked at Umtata
General Post Office and later at a bank as a
data processing clerk. This gave her an
opportunity to interact on a regular basis with
consumers.

Intent on pursuing a career in law practice,
Ms Bam enrolled at the University of Transkei
where she obtained a BProc, passing with
distinction in Accounting for Attorneys and
Special Latin. In 1997 she obtained an LLB
from the University of Natal and was
admitted as an attorney in 1998.

She attained the LLM through Unisa,
specialising in Income Tax Law and thereafter
obtained a diploma in Financial Planning
(CFP®) through the University of Free State.

Ms Bam served as an attorney for three years
after which she was appointed a legal advisor
at two major financial services providers. Her
knowledge of financial services gained through
her practice was to later prove useful.

She also lectured part-time at the University
of Natal’s School for Legal Practice in
Insolvency Law and Commercial Litigation.

SKILLS AND QUALIFICATIONS: PROFILE OF THE OFFICE
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Members of the FAIS Ombud Committee 

DIEKETSENG NAPO
Dieketseng Napo is a Chartered Accountant
and holds a Master of Science degree from
Bentley University, USA. She spent eight years
consulting on specific transactions covering
privatisation, project finance, corporate finance,
structured finance, and securities analysis of
stocks. She is an independent consultant in the
financial services industry. 

PHUTI MATLALA
Phuti Matlala is a corporate governance
specialist with experience in the private and
the public sectors. She worked for Highveld
Steel, Transnet, Nestlé, Eskom, Department
of Trade and Industry and is currently Head of
Corporate Services at Statistics South Africa.
Her areas of expertise include business
operations and strategy, human resources
management, risk management, business
process analysis and improvement and
compliance in general.

MS (TSHIDI) MOKGABUDI 
Ms Mokgabudi is a Chartered Accountant
and was appointed to the FSB Board in
February 2006. She is the Executive Director
of infrastructure, government and healthcare
at KPMG Services (Pty) Limited. She has 
26 years of auditing and management
consulting experience in the public and
private sectors. She served on the first board
of directors of the Association of Black
Accountants of South Africa and was a
founder member of the African Women
Chartered Accountants. 

BALA NAIDOO
Bala Naidoo is a Chartered Accountant and
Certified Financial Planner and has an MBA
from Manchester Business School, UK. He has
extensive experience in finance and risk
management in large corporate environments.
He presently runs his own financial services
company. 

BRIAN HAWKSWORTH
Brian Hawksworth is a Chartered Accountant
and has lectured at the University of
KwaZulu-Natal and Vista University. He joined
the FSB Board in March 2004. He is a
director of companies, including Thebe
Investment Corporation and Teba Bank
Limited. He is also former Vice-Chairman of
the Institute of Commercial and Financial
Accountants and former Chairman of the
Institute of Directors.

GERRY ANDERSON 
Gerry Anderson has been employed by the
FSB since its inception in 1991 and was Head
of Department of Financial Markets from
1993 to 2001. He was appointed Deputy
Executive Officer, Market Conduct and
Consumer Education of the FSB in January
2002. He holds a National Diploma and
B.Com (Law) and B.Adm (Hons) degrees. He
chaired the International Organisation of
Securities Commissions Emerging Markets
Working Group which focused on the
regulation of market intermediaries from
1997 to 2002.

TSAKANI MATSHAZI

Tsakani Matshazi is a Chartered Accountant.
She is currently the Financial Director of Izingwe
Capital, a newly-launched empowerment
investment company.  


