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1. CLARITY ON THE STATUS OF REGULATIONS 

With the empowering of MECs to make Regulations (proposed section 9), and the removal of 

the explicit capacitation of the Minister to make such Regulations, the question arises as to the 

status of any Regulations already made by the Minister.  The capacity of the Minister to make 

further regulations or to amend or remove existing Regulations is also particularly pertinent. 

Can the Minister Make Regulations? 

The explicit power of the minister to make Regulations is removed.  This suggests immediately 

that the intention of the proposed Act is that the Minister should not have this power.  If this 

were not so, then no Act of Parliament would need to make explicit provision for the Minister to 

make Regulations. 

It may be argued however that proposed section 3(5) confers on the Minister any of the powers 

conferred on MECs for the purpose of carrying out of the Act, and that this would therefore 

include the power to make Regulations.  However, this cannot be so.  The Minister had the 

power to make national Regulations, but MECs (obviously) will have the power to make 

provincial Regulations.  Proposed section 3(5) notwithstanding, it therefore cannot be inferred 

that this power vested in MECs would also apply to the Minister (a national Minister clearly 

cannot make provincial Regulations). 

Therefore the answer is “No”, the Minster may not make Regulations under the proposed 

changes. 

Status of Existing (national) Regulations 

I postulate that these existing Regulations fall into a logical and legal limbo.   

It could be held that they simply remain in place, as they are.  However, this would mean that a 

set of Regulations existed (with national application) that cannot be added to, amended or 

removed (this would be worse than the laws of the Medes and the Persians). 

It could be argued that the existing Regulations would have to be “transferred” to the provinces.  

If this is legally possible, it would be somewhat messy.  Apart from establishing the legal validity, 

it would be necessary to add to section 8 of the Amendment Act the empowering provision.  It 

would also mean that each province would “inherit” the full set of Regulations as they now 

stand, but would be able to amend or remove them apart from what other provinces do. 

The third logical possibility is that the Regulations would fall away, but there is no explicit legal 

mechanism to enact this. 

2. “PRESCRIBED TRAINING” AND THE STATUS OF MIDWIVES AND NURSES 

As is currently the case, registered midwives and now nurses will only be able to carry out 

terminations if they have undergone training as prescribed in Regulations.  Given that there 

could be some doubt about the status of existing national Regulations wherein training is 

prescribed, and given that there could be a delay in the making of Regulations by MECs, there 



Page 3 of 6 

 

could arise in one or more provinces a situation where no training enjoys the status of having 

been prescribed. 

After the Amendment Act comes into force, and until this problem is corrected, neither 

midwives nor nurses contemplated in the Act would be able lawfully to carry out terminations in 

any such provinces.   

One possible “solution”, if the national Regulations prescribing training cannot be transferred to 

provinces, is for the transitional provisions (section 8 of the Amendment Act) to include the 

proviso that training currently prescribed in national Regulations be deemed to be prescribed by 

the provinces until such times as explicit Regulations are passed. 

3. CLARITY  ON THE MEANING OF THE TERM, “GIVES ACCESS TO” IN RELATION TO 
FACILITIES WHERE TERMINATIONS MAY TAKE PLACE 

I submit that it is necessary for clarity to be given to the meaning of the term “gives access to” in 

proposed section 3(1)(a), (b), (f) and (i).  Proposed section 3 clearly represents an attempt to 

further provide for the safety of women who seek terminations of pregnancy, but the 

interpretation of this term will have a material bearing on the kind of facility where terminations 

may be carried out, and hence on the safety of these women. 

Unless there is an already understood meaning which has simply not been provided in the 

proposed amendments to the Act, it is therefore necessary to arrive at an understanding (or 

decision) as to what the terms does and should mean. 

It may be helpful to contemplate what this term does not mean.  It clearly cannot be construed 

as meaning that a facility described in proposed section 3 has an agreement, for example, with a 

hospital 20km distant that its theatres can be used for patients of the said facility.  Likewise, the 

transport contemplated in proposed section 3(1)(f) cannot be conceived of as being an 

understanding with a local taxi driver.  With regard to the transport issue, it may also be 

necessary to define the term “appropriate”. 

Clearly, for proposed section 3(1)(a), (b) and (f), the understanding will relate to the physical 

proximity, and to any waiting time that may apply.  Certainly, no interpretation could reasonably 

be arrived at that does not provide sufficiently for the safety of women as a primary concern. 

4. SITUATION OF PROVISION EMPOWERING MINISTER 

Proposed section 3(5) allows the Minister to perform functions that MECs may (or must) 

perform if this is necessary.  Given that this does not specifically depend on anything in section 

3, this would better be situated elsewhere in the Act. 

5. SMALL LOGIC ERROR IN WORDING OF PROPOSED SECTION 10 

Proposed section 10(1)(d) criminalises the termination of a pregnancy at any place other than 

that contemplated in the Act. However, there are two classes of facility contemplated (those 

approved in terms of proposed section 3(1), and those contemplated by proposed section 3(3)).  
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The proposed section 10(1)(d) should in effect read, “… at a facility that is neither approved in 

terms of section 3(1) nor contemplated in section 3(3)(a)…”.   

An alternate wording would be, “… at a facility that is not approved in terms of section 3(1) and 

not contemplated in section 3(3)(a)…”.   

6. SMALL OMISSION IN CRIMINALISING TERMINATIONS AT FACILITIES NOT 
LAWFULLY ALLOWED 

If the exemption for health facilities that offer a 24-hour maternity service from applying for 

approval is maintained, then a small omission exists in the criminalizing of terminations being 

carried out at places that are not lawfully provided for. 

It is clearly the intention that all terminations carried out at any place other than those provided 

for in the Act must be criminalized.  However, the wording of proposed section 10(1)(d) omits to 

mention one category of termination and facility.  Facilities contemplated in terms of proposed 

section 3(3)(a) are only authorized to carry out terminations up to 12 weeks gestational age.   

If someone carries out a termination of a pregnancy that is beyond 12 weeks at a facility 

contemplated in proposed section 3(3)(a), then that person should also be guilty of a criminal 

offence, but the current wording does not stipulate that. 

This can be corrected by adding an additional paragraph (e) to proposed section 10(1) that 

reads: 

“terminates a pregnancy contemplated in section 2(1)(b) or (c) a a factility not approved in 

terms of section 3(1)…” 

7. WITHDRAWAL OF APPROVAL BY MEC 

The original Act currently requires the Minister to gives 14 days’ prior notice of a withdrawal of 

approval (currently, “designation”) in the Gazette.  Acknowledging that  there may be pressing 

reasons for the immediate closure of a facility, it is understandable that the MEC should not 

necessarily be bound to a 14-day notice period.  Notwithstanding this, it would appear to be 

unfair to fail to gazette any withdrawal of approval.  Perhaps the original wording should be 

retained, with the proviso that  MECs may suspend approval with immediate effect providing 

that: 

There are grounds for such immediate suspension that relate to the safety of the women 

using the facility, 

The MEC informs the proprietor(s) of the facility of such suspension in writing, with 

reasons, and, 

Such suspension remains valid for a maximum period of, say, 14 days following which 

the MEC must restore approval, or gazette a withdrawal of approval. 
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8. CLARITY WITH RESPECT TO 24-HOUR MATERNITY FACILITIES 

Proposed section 3(3)(b) is a little puzzling, and I submit that clarity would be helpful.  It is not 

immediately obvious whether 3(3)(b) refers to any health facility that has a 24-hour maternity 

service and that happens to meet all of the other requirements to perform terminations, or 

whether it refers to such a facility meeting the criteria, and which wishes to carry out 

terminations. 

If the first were true, then all facilities that happened to fit the criteria would have to list their 

details with the MEC, who would then have a list of all potential abortion facilities.  If the second 

were true, only those that wished to carry out abortions would need to notify the MEC. 

In order to eliminate confusion ad possible non-compliance, this should be clarified. 

9. ADDITIONAL PROTECTION OF WOMEN TO BE APPLAUDED 

Recognizing the need “to provide safe conditions under which the right of choice can be 

exercised without fear or harm” as envisaged in the Preamble to the Choice on Termination of 

Pregnancy Act, the Amendment Act should be applauded for specifying additional safety 

measures for women seeking terminations of their pregnancies. 

The requirements specified in proposed section 3(1) are simply those befitting a health facility 

carrying out procedures of the seriousness of terminations. 

10. WHY NOT REQUIRE ALL FACILITIES TO SEEK APPROVAL? 

Proposed section 3(3)(a) says that terminations (up to 12 weeks) may be carried out at facilities 

that otherwise qualify for approval and that offer a 24 hour maternity service, without having to 

first seek approval from the MEC. 

However, such facilities need to notify the MEC that they meet the requirements as described, 

and they obviously need to report on all terminations that take place.  The MEC would equally 

need to carry an identical administrative burden.   

There is no discernible reason, therefore, to make a special provision for what would amount to 

a relatively small number of facilities, and which would not materially benefit them.  Put 

differently, no loss is suffered by anyone by removing this exemption.  Proposed section 3(3) 

should therefore be removed. 

11. SHOULD THE MAKING OF REGULATIONS BE PASSED DOWN TO MECS? 

Given the difficulties raised above in connection with the status of existing Regulations, I submit 

the Parliament should consider retaining the function of making Regulations with the Minister.  

In order to ensure that no anomalies arise between different provinces, there is a requirement 

for MEC to make Regulations in consultation with the Minister.  I submit that this process will be 

more lengthy and time-consuming for the Minister than is presently the case.  The Minister will 

need to examine nine sets of regulations initially and from time to time for both internal 
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correctness and for the necessary consistency with other provinces.  This could lead to 

unnecessary delays in the approving of Regulations that would hamper the effective 

implementation of the Act. 

Unless there is a strong positive reason for shifting this power to MECs, the Minister should 

retain it, while still allowing MECs to administer the approval process and reporting of 

terminations. 

12. IMPROVE ENFORCEMENT OF THE ACT 

As the Act stands, there are some notable omissions in respect of measures to enforce the 

provisions of the Act.  Proposed section 10(1)(d) addresses one of these.  However, there is 

another similar omission that the Amendment Act should likewise deal with. 

There is currently no direct censure for a medical practitioner who carries out the termination of 

a pregnancy referred to in section 2(1)(b) or 2(1)(c), but does so for reasons other than those 

stipulated.  So, for example, it is currently unlawful for a doctor to carry out a termination after 

20 weeks gestational age unless the pregnancy endangers the woman’s life or would result in a 

severe malformation of the fetus.  But despite being unlawful, it is not an offence. 

Given that actions of lesser significance are indeed classified as offences, I submit that there is 

no reasonable justification for failing to correct this omission, and to make this an offence. 

CONCLUSION 

The Choice on Termination of Pregnancy Act remains controversial.  While the amendment act 

under contemplation does not address the central question of whether or when terminations 

should be permitted, and addresses questions around the implementation of the Act, I submit 

that Parliament has nonetheless an obligation to ensure that the Act is consistently and logically 

worded, and that its protections are consistently applied. 


