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1.  Introduction

1.1 In 1994, South Africa made a major shift from the fundamental racist system of apartheid to parliamentary democracy. Section 9 of the Constitution enshrines equality as a value and substantive human right upon which our society is built.  Furthermore, it confirms both a formal approach to equality by outlawing unfair discrimination, and substantive equality, by providing for affirmative action. The Employment Equity Act 55 of 1998 (EEA) gives effect to section 9 of the Constitution and follows the same model of both formal and substantive equality. 
1.2 The EEA was introduced in the context of extreme social and economic inequality. Much of South Africa’s inequality is due to the legacy of apartheid, which deprived black people of access to capital, and facilitated the development of white capital on the back of a cheap ‘unskilled’ black force. Black women experienced additional discrimination that placed them at even greater economic disadvantage than black men. In this context, the EEA’s purpose is two fold: first to achieve equity in the workplace by promoting equal opportunities and fair treatment in employment through the elimination of unfair opportunities
, and, second, by implementing affirmative action measures to redress the disadvantages in employment experienced by designated groups in order to ensure their equitable representation in all occupational categories and levels in the workforce. In doing so, the EEA recognizes that South Africa’s apartheid history dictates mainly who the beneficiaries of affirmative action and the need for an tool to integrate these previously disadvantaged groups (black people, women and persons with disabilities) into the workplace. 
1.3 EEA has now been in existent for nine years and its success must be measured in line with the new hope that was ushered in by the introduction of this legislation in South Africa. We would like to point out that there are other pieces of legislation that address the twin objectives of eliminating unfair discrimination and providing for affirmative action such as the Broad Based Black Economic Empowerment Act (2003) and Promotion of Equality and Elimination of Unfair Discrimination Act (2000) etc. In view of the limited time to prepare these submissions, our focus will primarily lie on the EEA. This is appropriate given that the EEA ranks as the most comprehensive intervention aimed at eliminating inequality in the South African labour market, post apartheid and it is proper to ask whether grey areas and gaps within the legislation require urgent redress to ensure the objectives of the Act are expeditiously fulfilled.
1.4 Cosatu therefore welcomes the opportunity to participate in the hearings on the EEA organized by the Portfolio Committee of Labour in line with its mandate to provide a national forum for public consideration of issues and seeking to act as a voice of the people. As we understand it the purpose of the hearings are to effectively monitor the level of compliance of the EEA together with the BBBEE Code of Good Practice as well as to analyse progress in terms of the alignment between employment equity and skills development. 

1.5 In order to do justice to the purpose of these hearings, we recognize the necessity of conducting a comprehensive review of the EEA in order to ascertain the impact of the EEA on both employees and employers and how this translates to the implementation of the Act. We regret however that the time availed by virtue of the notice given for this submission, does not allow us to provide a comprehensive report on the issue at hand. There is also limited data available detailing the responses of workers on the issue and in the past eight years no survey or evaluation had been conducted by the Department of Labour to gain insight on some of the issues contemplated by the Act. In view of these limitations, we have undertaken to provide a sample of the responses obtained from several of our affiliates relating their experiences with diverse components of this legislation and specifically their encounters with the practice of workplace discrimination. 
1.6 The submission is based on a series of workshop that COSATU put together for its affiliates, under the auspices of its Western Cape Provincial Office, with representations drawn from both shop stewards and officials of various unions belonging to different affiliates. We have further obtained information through a spot survey conducted through our affiliates in other provinces on the subject of these hearings. Broadly the unions we interacted cover the private and public sector (with specific concerns by NEHAWU on the employment equity policy framework for the Western Cape Provincial Government), and canvass workers from a wider range of sectors such as the retail, clothing, farming, mining, security, transport and communication, nursing and communication sectors. 
1.7 The submissions also takes into account two research studies; the first being a research report commissioned by the Women on Farms Project to monitor compliance by farmers, as employers with the Sectoral Determination for Farm Workers (SDFW), and the second being a workers survey conducted by NALEDI for COSATU to explore the expectation and attitudes of workers towards trade unions, as well as their experiences as union members. The former study was released in March 2006 and highlights the different accounts of unfair discrimination experienced by women on account of their gender. The latter study was completed in 2006 and contains a specific section on the types of discrimination, including race and gender, faced by employees in the work place.  
1.8 The responses received during the workshops conducted and telephonic interviews as well as the results revealed in both the above surveys have been structured into four sections; the first section relates to the general understanding of employment equity by workers and the attitude of management towards this legislation; the second section focuses aims at highlighting specific instances of unfair discrimination being experienced by workers; the third section relates to the employment equity processes and the extent to which these have been established, complied with and are effective; the fourth section aims at identifying other barriers to the implementation of this legislation such as the legal drafting of the text and the nature of the enforcement mechanisms available under the EEA. Each of these sections contains subsections with brief background on the expectations of the Act, a summary of the experiences and where appropriate, a series of proposed recommendations. 

2.  Level of Understanding of Employment Equity

2.1 Background

Section 25 of the Act requires employers to explain employment equity to their employees. The section specifically points to employers’ obligation to display a notice informing them about the provisions of the EEA. These notices must be displayed in prominent places that are accessible to all employees. In addition to the provisions of the EEA, employers are also required to display the most recent reports submitted the Director-General (DG) of the Department of Labour, any compliance order as well as any other document concerning the EEA. The aim of this information is to ensure that workers obtain a good understanding of the EEA which will enhance their level of participation in and eventually lead to a more realistic appraisal of barriers and realistic goal setting. 

2.2 Experience

2.2.1 The responses of union officials and shop stewards who were consulted all submitted that that workers did no have a high level of awareness of the issues relating to employment equity. SATAWU reported that workers have an idea that there is legislation but found it difficult to relate other issues in the Act such as the drafting of the plan and enforcement measures. Workers from a company in the clothing sector simply understood the legislation to mean a change in ‘colour’ within the workplace. In some cases the employer used this perspective to create tension between the workers belonging to different categories of the designated groups. For example in one company within the clothing sector the employee told workers that: ‘this legislation is for African people’. It is clear that employers are not living up to the expectations of the legislation by informing their employees on what the EEA is about. 
2.2.2 CEPPWAWU and NEHAWU reported that many employees complained that other than the notices which are posted in the office or factory premises, the employer has never made an attempt to explain to them what employment equity is about. In some cases some these employees can hardly read or understand the content of the notices and remain clueless to the intention of the EEA. Further, according to CWU, shop stewards are unable to contribute to the process of improving the understanding of the EEA for two reasons – one, they themselves have not received adequate training on the EEA, and two, in many instances the employer does not give them time off to conduct such training. 
2.2.3. Clearly more remains to be undertaken by management in terms of training and awareness programmes to reach the workers. The reluctance to do this speaks to the attitude of management in many companies towards the legislation. NUM reported that there still remains general resistance by management within its sector due to the lack of understanding of the policy and principle of affirmative action. This is to the extent that some employers and white workers in the transport industry see the EEA as a form of reverse discrimination. According to SATAWU management sees the Act as a tool that prevents them from advancing business interest in the sense that the Act intends to replace the qualified with the unqualified. 
2.2.4 NEHAWU informed that the general hostility to the Act portrayed by employers during the initial periods when the EEA came into force, has now been replaced by a scenario where the employer is going through the motions without any intention to bring into effect the spirit of the legislation i.e. redressing past disadvantage for the purposes of integrating the workplaces. For example, according to SATAWU management take advantage of the long dispute resolution process and the lack of follow up in the DOL in relation to compliance orders, to stall the process of implementation.
2.2.5. NEHAWU pointed at some cases where management has come up with attempts to stall the process e.g. by sending people to employment equity forums who they clearly knew did not have the decision making powers to make any changes. In another case, management engaged in persistent delays on the basis that they were waiting for input from their head offices. In other cases management has divorced itself from the training programmes in relation the legislation and off loaded this to an external consultant. The end point being that the legislation has not been effectively internalized by management of these companies which in turn makes them a hurdle in the process of achieving results called for by the EEA.
2.2 Recommendations
Some of the recommendations that have been suggested include: 

· Companies need to be proactive and put in place specific programmes including diversity training, communication through newsletters, video and workplace meetings.
· Meetings need to be held for employees on a needs basis to inform them of employment equity. Companies should not refuse to close plants or offices using the excuse of the costs of production to evade compliance with EEA. 
· All employees, including shop stewards, should not be prevented from attending these meetings. The meetings should be set at times when most employees are available and not for example on the last day of work in December when there are historically high rates of absenteeism.
· DOL should embark on training programmes that target management that highlight not just the requirements of the EEA but the politics and spirit behind the Act in order to ensure that management does not view the legislation in narrow terms i.e. focusing on attracting black males professional at upper level, and placing less emphasis on links with training and advancing for all employees. Ultimately the full implementation of this legislation will be influenced by perspectives held by management. 
· Successful examples that link business objectives and employment equity should be drawn as an incentive to companies in showing that they can be potentially more competitive by drawing on the full potential of employees through employment equity in the workplace. The problem is that many companies view employment equity as largely externally imposed and do not see the practical link through skill development and conscious career development programmes.
· The Act lacks enforcement measures in terms of what the reluctance by companies to comply with their obligation to engage in training and awareness programmes. One possible solution is to provide for enforcement measures under the DOL inspectorate where no conscious effort is being undertaken to effectively inform employees. Such a proposal is made on the basis that without information workers will not understand what is expected of them under the Act and therefore cannot ultimately participate in any meaningful way in the process of its implementation.
· While unions have an obligation to educate their members, unions do not have the financial resources to reach all workers. In this regard it would be worthwhile to explore alternatives through which the DOL can use extend its capacity in creating ‘training of trainers’ programmes that target specific employees who would in turn be mandated to train their colleagues in the workplace. We do however acknowledge that the EEA places the responsibility of training and awareness in the hands of the employer where it should properly rest. 
3. Experiences of Unfair Discrimination

3.1 Background

The EEA prohibits direct and indirect unfair discrimination on the same grounds listed in the Constitution. These include race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language, and birth (see section 9(3) of the Constitution. To these, section 6(1) of the EEA adds family responsibility, HIV status and political opinion. As with the Constitution, the list is non-exhaustive and other unlisted grounds may exist. The EEA provides for a presumption of unfairness if discrimination is based on a listed ground, and for the unfairness to be proven by the applicant if discrimination is based on an unlisted ground. However, the EEA provides that it is not unfair discrimination to a) take affirmative action measures consistent with the purpose of the Act and b) to distinguish, exclude or prefer any person on the basis of an inherent requirement of a job. Thus it is recognised that a claim of indirect unfair discrimination can be defended by the employer on the basis of an inherent requirement of the job. This is an important observation given the number of times that employers may respond to an allegation of unfair discrimination by showing that the policy, rule or practice is justified on the basis of some characteristic that is necessary for the performance of the job. 

3.2 Experience 

3.2.1. Direct Discrimination 
3.2.1.1 According to the COSATU’s worker survey perceptions of racial discrimination also vary substantially between the public and private sector. Black workers say they experience more racial discrimination in the private sector. White workers were more likely to claim discrimination in the public sector. Note however that workers do not see much of a difference between public and private employers on gender discrimination. 
3.2.1.2 African workers experience of discrimination by race, but not by gender, varies by education. Some 12% of Africans of the survey with only primary education report racial abuse, compared to 6% of those with tertiary degree. African workers with matric are more likely to report racial discrimination around hiring, promotions and training. Younger African workers – who are generally better educated – are more likely to see racial discrimination than older ones. 
3.2.1.3 Data obtained during the COSATU Workers Survey on pay and occupation by race and gender prove that black people, and especially black women, still face significant discrimination in the workplace. The survey suggests, however that workers are far more aware of discrimination by race than gender. Abut 25% of African workers stated that their employer discriminated by race, compared to around 10% of coloured’s and 5% of whites. In contrast, relatively few workers – under 10% overall – perceive gender discrimination.
3.2.2 A number of examples emerged during the workshops and the spot surveys where workers have been targeted and exposed to open racism and sexism. 

3.2.2(a) SATAWU reported that in the private security sector it was reported that racism is rife but workers are hesitant to report it for fear of losing their jobs. For example in one security company (Fidelity Springbok Security Services) white office staff refused access to black workers to use toilets that are used by white people, citing the fear of infection. A similar incident was reported in relation to Group 4 Securicor where black workers were refused access to toilets used by white people and where instead directed to the public toilets. In the same company reports of assaults on black workers by white managers were reported to the union. Reports have also been received of incidents where black workers at Oliver Tambo Airport are subjected to derogatory terms such as “kaffirs” or “baboons” by their white managers. A public statement in this regard has already been issued by SATAWU in the website of the united network international federation of which SATAWU is affiliated.
3.2.2(b) NUM has also reported that in a number of companies, including parastatals, the percentage of blacks in upper management is disconcerting and the norm is to have blacks occupy lower levels. NUM also observed that there were still cases within the mining sector of parking, living quarters and tea rooms reserved on the basis of racial segregation irrespective of job ranks. It is a common occurrence for strikes to take place as a result of such discriminatory practices.
3.2.2(c) NUM further reported incidents were black women are publicly searched in their private parts for concealed diamonds while in a queue. In addition, and contrary to the Mining Charter on women in mining, some companies are introducing recruitment policies where women are subjected to pregnancy tests, not to decide on the kind of job to be provided, but rather to exclude those who are found to be pregnant. This problem is visibly compounded by the requirements of some companies that women have to sign an undertaking not to fall pregnant over a particular period. Their condition of service clearly indicates that should they fall pregnant, they would obtain leave without pay. 
3.2.2(d) These accounts by NUM clearly relate to black women and glaring contrast with the experiences of white women who are not exposed to these conditions and further, are exempted from working underground. This general observation of preferential treatment for white women was also pointed out by members of SACTWU who felt that employment equity had in many cases translated in to opening up of senior positions to white women and had not benefited other members of the designated groups. On the other hand a contrasting example was adduced by shop stewards from CWU where a white woman was indirectly discriminated against when she lost her management post as a result of restructuring and the same job was slightly redefined and advertised for occupation by a black male. 
3.2.2(e) Cases of direct discrimination on other basis such as wages, were also reported by union officials. SACTWU reported specific cases where women in predominantly male professions were paid lower wages than their male counterparts. One clear example was where a welder who was a woman was paid considerably less than her male colleagues. A proper assessment is undermined by the fact that most unions reported lack of access to the salary levels of different categories of employees in order to identify areas of discrimination. 
3.2.3(f) SATAWU reported that in South African Airways Technical, only whites are afforded the opportunity to act on senior positions on the basis of seniority. Many such jobs were not advertised and where advertised, the key requirements of the job were prepared in such a way so as to exclude persons from designated groups e.g. by requiring more than 20 years experience.

3.2.4(g) Discrimination has also been observed in cases of disciplinary action e.g. where in one airline company a white employee assaulted a black employee and admitted to doing so was still promoted the next day. On the other hand, blacks in the same company have been known to be suspended for time related offences.

3.2.5 It should be noted that unions also reported examples of discrimination in some companies on the basis of nepotism, members in recruitment process use the Act to advance places for family members or friends coming from designated groups were employed or promoted by black managers over more competent candidates. 
3.2.2 Indirect Discrimination

3.2.2.1 The EEA 20(3) states that a person may be ‘suitable qualified’ for a job as a result of any one of, or combination of: a) formal qualifications b) prior learning c) relevant experience and d) capacity to acquire, within a reasonable time, the ability to do the job. The problem is that despite these provisions, management tends to focus on qualification and experience. This clearly disadvantages black workers, black women who many not possess the papers with formal qualification. The approach of focusing on qualification is clearly in conflict with what was envisaged in the Green Paper on Employment and Occupational Equity which stated that as far as possible employers should define criteria in terms of skills rather than formal education requirements, in order to avoid building on past disadvantage. 
3.2.2.2 In virtually all the cases consulted, unions described how this issue coupled with the defence to unfair discrimination of the “inherent requirements of the job” had been used exclude designated groups both from recruitment and promotion. Workers prior learning experiences are not recognised and most importantly the potential of workers are overlooked. This obstacle should be seen in light with the responses by workers expressing dissatisfaction at the lack of commitment of their companies to training internal candidates for promotion as opposed to employing people from outside the company. Thus the linkages between employment equity and skills development and career development have not been effectively made.
3.2.2.3 The gender division of labour acts as a barrier in the workplace and in society. The fact that women are not encouraged to work in male dominated environments acts to limit their recruitment in certain sectors so perpetuating the gender division of labour. Sometimes rejection of women in particular lines of work is given an ingenious justification. For example, in a case by SATAWU relating to gender stereotyping, users of security services always demand the services or deployment of male security officers only. In another case, pointed out by CEPPWAWU, the majority of women tend to be packers, while the men tend to be machine operators which indirectly groom men for faster promotions.  

3.2.2.4 The facilities at work also put women in a position where they experience indirect discrimination. The absence of child care facilities remains a barrier to women’s employment given that women remain largely responsible for childcare. The general observation is that few companies have made provision for childcare facilities on the pretext that companies cannot afford these costs. In one company, the management put the onus on the workers to look into the logistics of setting up such a facility and contribute to the cost. The workers simply viewed this as an indirect refusal by the employer to assist women in providing for these facilities. 
3.2.2.5 According to the WFP research the data shows that the domination of feminisation of cheap labour is well-entrenched in the Western Cape wine and deciduous fruit sectors. The overwhelming majority of seasonal workers work far longer than the average working day and do not know about family responsibility leave. Given that the sample used in the WFP research comprised women this means that women workers work longer periods whilst they must still add more hours of home unpaid labour after hours which could have been reduced with family responsibility leave in certain circumstances.
3.2.2.6 NUM has also reported incidents that skills scarcity allowances and retention policies have also been introduced in a manner so as to benefit those that had been in certain companies for considerably long periods e.g. 20 years. What this translates to is that the less the number of years of service, the less the retention bonus. This policy amounts to subtle discrimination as it clearly does not take into account the fact that apartheid had job reservation legislation where blacks could not train for specific vocations.
3.2.2.7 NUM and SATAWU also highlighted a general observation that is currently in the lime light of the media i.e. the trend of creating new positions occupied by a white person to oversee blacks who occupy crucial positions. For example once a black person becomes the CEO, a white person may be appointed as a Chief Operating Officer (COO) even if this position did not exist before. The COO then runs the company and the Chief Executive Officer (CEO) becomes a token. The same form of discrimination is also be experienced among workers on the same level e.g. directors, where white directors have more power or receive better packages than a black director. According to shop stewards who formed part of the workshops, in many instances this form of discrimination extends to all levels of the organisation and translates to window dressing which may be a cause of frustrations among black managers leading to job-hopping. 
3.2.2.8 Note that this window dressing may also take on other forms. For example in one company a worker from a designated group was given a promotion but not equipped with the necessary training to undertake the job. This ultimately resulted in his dismissal and the position was later transferred to a person from without the designated groups. In other examples, even though persons from designated groups have been promoted, there conditions of retention are those of non-permanent employees. The large percentage of blacks experiences this sort of situation is outlined in the CEE report (see page 34, Figure 35). Blacks represented 93.5% (i.e. Africans, Coloureds and Indians) represented 93.5% of all employees promoted at the Non-Permanent level. Whites represented 6.1% of all employees promoted at this level.  The implication of this statistics would suggest that a considerable number of instances concealed as promotions are in fact indirect unfair discrimination where a larger percentage of black people as compared to their white counterparts are moving into non-permanent jobs with substantially lower pay, condition and security are reserved for the black
3.2.2.9 With regard to the public sector, NEHAWU has pointed out, specifically in relation to the Provincial Government Western Cape (PGWC), that discrimination continues to occur at all levels. A case in point is the number of white senior managers recruited after the re-engineering of the Department of the Premier resulted in the departure of managers from the designated . It is perplexing that in its EEP policy practice review, the Department found, no serious barriers to EE.

3.2.2.10 SATAWU gave numerous examples of experiences of indirect experiences being encountered in the airline industry e.g.  

3.2.2.10(a) Certain companies have now entered into collective agreements with conservative white dominated union in order to “sign off” certain HR policies in relation to the employment equity. 
3.2.2.10(b) Some companies close up positions from possible EE targets by using phrases like “transfers” instead of recruitment to block out possible EE candidates.  

3.2.2.10(c) Managers refuse to transfer knowledge to blacks stating that blacks want to take their jobs.

3.2.2.10(d) If a black candidate is identified for a post, intermediate tests are introduced in order to fail them and advance the position in favour of a white candidate. Such companies further introduce penalties to those who fail e.g. banning them from retaking such examinations for a year.

3.2.3. Persons with disabilities

A common concern is the failure of business to physically restructure the workplace to accommodate persons with disabilities. All participants in the workshop agreed that very few companies have made provisions for facilities to accommodate the disabled, and proposals put forward in this regard are normally rejected on the basis of cost. Companies have also not taken advantage of technological advancements to modify machinery at plant level for use by disabled persons. In one company within the airline industry, such facilities only exist externally for clients and not for the workers. It therefore does not come as a surprise to note in the Employment Equity Commissions annual report that the number of disabled persons has reduced from 1% to 0.7% in the workforce. 

With the failure to initiate programmes for people with disabilities, it is clear that where workers suffer disabilities as a result of work related injuries, employers do not see it as their responsibility to find alternative appropriate work. Rather the prerogative is to board the worker off.
3.2.4 Recommendations
Some of the recommendations that have been suggested include: 

· Various forms of direct discrimination and nepotism at recruitment level can only be addressed through transparent recruitment strategies where members of designated groups are represented in some observatory capacity. 
· Companies should be encouraged to provide plans for accelerated training and development programmes targeting people from designated groups should be undertaken to close the door to the dubious practice of circumventing the legislation on the basis of inherent requirements of the job or the absence of formal education 
· There is need to integrate the skills development processes and EE in order to increase the pool of candidates, training and development and succession planning required for the systematic implementation of the EEA.
· Guidelines should be developed to further elaborate on what is meant by “inherent requirements” of a job in order to prevent the current abuse by employers in refusing to employ designated groups.
· DOL should take steps in monitoring tokenism where members of designated groups are appointed in positions without enabling them to participate meaningfully in corporate decision making processes. 
· Companies should be encouraged to take steps to ensure that the corporate culture of the apartheid era is transformed through ensuring diversity in the workplace and harnessing the potential of all employees. The inaugural EE awards function may be a way of positively impacting on the level of compliance in this regard. Regretfully, the attempt by the CEE to use the awards as an incentive to compliance have been frustrated by the extremely low levels of implementation of the EEA by the private sector.
· There is need for workers’ engagement of relevant SETA’s for resources and programmes for awareness of rights and skills development.
· Lobbying of the Department of Labour, Department of Justice and the South African Police to increase capacity and efficiency of the enforcement and implementation of the rights of particularly vulnerable groups like farm workers.

4. Employment Equity Processes

4.1 Background

Every designated employer must implement affirmative action measures for people from designated groups. In order to do this, an employer must consult with its employees, must conduct and analysis, and must prepare an employment equity plan. In addition, a duty to report on progress made in implementing its plan is placed on every designated employer. Failure to comply with these requirements may lead to fines and state contracts being refused or cancelled. Section 15(2) lays down a wide range of issues which must be included in affirmative action measures implemented by a designated employer. While the non-discrimination provisions of the EEA apply to all employers and employees, the affirmative action measures apply only to designated employers and to people from designated groups. 
4.2 Experiences

4.2.1 Establishment of Employment Equity Committees (EE committees)
4.2.1.1 In many instances the EE committees in many companies had not been established EE committees at plant level. In one Airline Company the committee was only established after a compliance order. Even then membership of the committees was chosen by management and unions were not consulted. In one instance management made it clear that they did not want shop stewards to be part of the committee. Across the board of responses received there remains extreme unevenness in worker participation in the committees and employment equity process. SATAWU noted certain cases where conservative white unions collude with management to frustrate the composition of these committees.
4.2.1.2 In one case, involving CWU, there were complaints that management arranged meetings upon short notice to ensure that shop stewards where not able to be present. NUM has also made similar observations with workers employed in the mining industry. Often Employment Equity Committees are strategically held quarterly and one has to be vigilant to be monitor the dates that such meeting are scheduled for. Further, given how seldom the committees met and the rate that issues are deferred to the next meeting, very little progress is made to realise targets as set out in the EE Plan.  
4.2.1.3 There are also problems in terms of the committees understanding their roles and how they move beyond general policy intervention to practical implementation. In other cases these committees all but existed by name and were hardly consulted in recruitment or hardly aware of when vacancies arose.  The fact that EE committees operate on consensus poses a problem in addressing such challenges and shop stewards felt that there was a need to create avenues to break the deadlock other than using the normal grievance mechanism

4.2.1.4 A few unions within SACTWU cited positive examples of how they had gotten companies to adopt progressive equity plans by exerting pressure on employees in EE committees to refrain from signing EE Reports particularly when a deadline for the submission of such a report was approaching.
4.2.2 Consultation

4.2.2.1 Those shop stewards and union officials who participated in the survey and workshops generally felt that there was considerable divergence between management and workers on the understanding of the definition of consultation as used in the EEA. In relation to companies in the airline  SATAWU felt that the manner that management went about consultation appeared to suggest they understood the term to mean – “I have informed you what I am about to do and so I am proceeding to do it”. Because of this shop stewards felt that management did not adequately involve them in the processes and do not believe that management have sincere intentions throughout the process. 
4.2.2.2 Even if the term was consistently understood by workers and management, workers complained that the Act lacks sufficient recourse in those cases where management fails to consult. There were a number of companies where members of employment equity committees had raised complaints to DOL but were frustrated by the length of time it took to get any response and further, by the lack of effective action by the Department. Problems have also been raised with DOL for accepting EE reports without ascertaining whether this had gone through a proper consultation process.  
4.2.2.3 This has led to officials from NUM and SATAWU pointing out that the procedure and process of submitting the Employment Equity Reports is arbitrary or favours the employers in the sense there is little that the employees or labour can do in disputing the contents of the report when it is submitted. 
4.2.3 Conducting the analysis, setting numerical goals and the EE Report
4.2.3.1 A lot of union representatives who are members of the committees complained that no analysis was done. Some of the analysis which companies claimed that they had undertaken was mere duplication at plant level of work done at head office. SACTWU officials complained that where such analysis is undertaken it is done by consultants in an atmosphere where the employer is generally disengaged.  In other instances, according to SATAWU, EE committees were not consulted and the question of analysis was solely the line manager’s responsibility. 

4.2.3.2 In terms of numerical goals, unions are by and large not consulted on plans envisaged by companies. Where such targets are can be accessed through employment equity reports, the goals are conservative as companies continue to rely on natural attrition. This is a key limitation in the EEA as it does not give companies recourse to mechanisms for creating vacancies such as offering packages etc. The EEA explicitly states that it does not require companies to create positions. In other cases they targets set are simply for the purposes of submission to DOL but deviated from in actual practice. 
4.2.3.3 Feedback obtained from NUM indicates the general feeling that the EE report is a management tool which unions do not have the authority to alter its content. For instance, unions would like to have the right to peruse the report before its submission to DOL and object to some of the statistical and qualitative matters raised. At the moment the only thing that unions can do is to lobby for the representatives to not sign the report. They are not party to meetings with the DOL on the report. DOL exacerbates this problem by interviewing workers and management separately when carrying out its monitoring mandate 
4.2.3.4 NUM has further highlighted the problem of companies in the mining sector, such as Anglo Platinum, where such holding companies often operate in various provinces making it difficult for unions both at operations and national levels to challenge the veracity of the information submitted in this reports which are done at group level. 

4.2.4 NEHAWU comments on the Provincial Government of Western Cape

4.2.4.1 With regard to the public sector, NEHAWU has pointed out the following specific concerns on the draft equity policy framework for the Provincial Government Western Cape (PGWC): 

· There is a lack of coordination across the Department on how PGWC is ensuring full implementation of EE. This is caused by the failure of the PGWC (e.g. the Department of the Premier, Department of Economic Development and Tourism etc) to fully utilise opportunities provided by various restructuring initiatives to ensure implementation. 
· Many departments such as Provincial Treasury, Environmental Affairs & Economic Development have no EE committees in place. Various PGWC departments advertise position by stating that “in line with employment equity plan of the Western Cape, it is the intention of the Provincial Treasury to achieve equity in the workplace….” While in actual fact such plans are non-existent. Where these exist, they are ineffective because junior officers who seat in them lack any decision making power and have to consistently revert to their principals on matters being deliberated by the committees  on each. 

· PGWC has submitted reports to DOL and the Public Service Commission on reports that were compiled in line with the provisions of EEA. In some cases the information in these reports is wholly inaccurate. A case in point is the 2006 Audit Report on Affirmative Action in the Public Service which does not represent what is happening within the Departments. 
· The Department of Health in the Province deals with EE on the basis of regional demarcation and does not address it at the level of the workplace as required by the EEA. So a large institution with more than 50 employees conveniently avoids the responsibility of developing an EE plan because it is clustered with other institutions.

4.2.4.2 Recommendations 

· A thorough going audit of the state of Employment Equity within PGWC needs to be done. This audit must be done under the auspices of the coordinating chamber or chambers of sectoral councils so that it can be a joint process. This is important as any policy intervention is not going to assist without any empirical evidence of what has happened and what still needs to be done.

· This audit must be done before finalizing the EEPs for the next five years and before the submission to DOL. If this means Departments have to ask for extension then that must be done.

· Special attention needs to be paid to the DOH given the vast size of this Department.

· NEHAWU has already included in this document some of the union’s initial findings in terms of auditing these processes within PGWC and the employer can come up with its input around those matters. 

· The state of affairs in PGWC requires that EEP process be zoomed beyond macro level to other levels so that appropriate interventions can be targeted.

4.2.5 Income differentials

4.2.5.1 It is widely recognised that apartheid has left the legacy of a wage gap that is characterised by a concentration of low wage, low skill employment, particularly African and women workers, at one end of the spectrum and high paying managerial executives on the other hand. Within those extremes even the gradation between unskilled, semi-skilled and artisans, blue collar, production and professional reflect disparities in incomes which are huge by international standards. 

4.2.5.2 COSATU’s  initial proposal on the Act while it was still a Bill, was that the closure of the apartheid wage gap should be part of the core mechanisms of the Act such as the Equity Plans. This issue of closing the massive gaps between the various strata of the workforce needs to be a central element of any meaningful employment equity strategy so as to ensure that employment equity is not confined to a degree of “horizontal equity”, where there is racial and gender representativity within a particular strata without addressing the huge “vertical inequity” – between those at the bottom and those at the top. 

4.2.5.3 The annual CEE report which appears to concentrate on the number of members within designated groups at top, middle and professional stratum clearly indicates the skewed inclination on horizontal equity to the detriment of the urgent need to address the ratio between all layers of the workforce. 

4.2.5.4 The ECC has a responsibility to report on wage differentials but unfortunately has not been able to do so, a it is unable to get such information as employers due to the incomplete reports submitted by employers. The EEC has been on record as saying that the employers were leaving out information in the EE2 and EE4 sections (on wage differentials) of the forms they submitted. In addition the substantive issues of the Ministeraial regulations (as contemplated by section 27 of the EEA) and the benchmarks (as envisaged by section 27(3)(b)) have not been adequately clarified. The ECC needs to clairy the time it will conclude its investigation on these aspects as the implementation of the wage equity hinges on these benchmarks and Sectoral determinations. However, in terms of the immediate resolution of the problem to the lack of reporting on this aspect, COSATU supports the developments to put in place an online system that would reject forms that were incomplete. Access to accurate information is in practice pivotal to achieve the goals of employment equity particularly wage parity. 

4.2.5.6 Unions are experiencing difficulty with the interpretation of section 27(6) of the EEA which grants them the right to access information on an income differential statement submitted to the EEC subject to the confidentiality of the information. We suggest that the EEC monitor the interpretation of this provision to ensure that employers do not use it to deny unions’ access to information. The provision should be read in light of the Promotion of Access to Information Act which grants everyone access to information held by the state and by any person subject to the condition that such information is required for the exercise or protection of a right. Where appropriate legislative amendment should be put in place to synchronise the two Acts.  

4.2.6 Recommendations

Some of the recommendations that have been suggested include: 

· It should not be assumed that designated employers have established employment equity committees. DOL inspectorate needs to conduct inspections to ascertain these committees have been established at plant level and that there is worker participation in the committees and employment equity processes.
· There is need to develop specific deadlock-breaking mechanisms for the functioning of the committees outside the normal grievance procedures if the committees are to make an impact on the employment equity process and move out of passive stalemates.
· Codes of Good Practice or the interpretation of the Act should be developed to provide clear meaning to what is meant by “consultation” to erase difficulty being experienced from the divergent interpretation utilised by management and employees.
· In the course of their investigation DOL should communicate with unions and employees to ascertain that there is agreement on the content of the EE reports submitted and not simply communicate with management. Where possible trilateral meetings should be held instead of DOL meeting both parties separately.
· EE committees should whenever possible include shop stewards within their membership to enable the construction of appropriate linkages between the committees and the unions so that options that can be exercised under the collective organisation of unions can be exercised. This has recently been recently demonstrated when SATAWU declared a mutual interest dispute at the CCMA which culminated in a protected strike upon the failure of SAA management to give concrete expression to EEA and SDA through its failure to demonstrate any political will to transform or affirm blacks as designated groups in the workplace.  As a result of the pressure brought to bear by the union an agreement was reached which demonstrates what can be done if a union is involved in to effect transformation within the workplace. 
· Access to information as enshrined in section 18 and 27 of the EEA and further postulated by the Promotion of Access to Information Act must be given its full meaning in practice in order to end the current culture of corporate secrecy with regard to payment of CEOs hiding behind confidentiality. It must be noted that disclosure of such information is common practice internationally. 
5. Integrated approach with related laws

The EEA must be seen as only one of a range of measures needed to address inequality in the workplace. Other laws do also support change in other respects such as the Promotion of Equality and Prevention of Unfair Discrimination Act, the Skills and Development Act of 1998 and the Broad Based Black Economic Empowerment Act.
5.1 Promotion of Equality and Prevention of Unfair Discrimination Act (Equality Act)
5.1.2 The Equality Act, which also gives full effect to section 9 of the Constitution, deals with unfair discrimination in all sectors of our society including employment, education, health, sports etc. This means that persons who do not fall within the scope of the EEA can bring a claim of unfair discrimination under the Equality Act as the legislation does not merely apply in the workplace, but also applies to the state and all individuals living within it. 
5.1.2 The Act prohibits unfair discrimination based on race, gender and disability and promotes affirmative action. The Equality Act shifts the burden of proof to the alleged wrongdoers, who must prove either that the discrimination did not take place as alleged or that the discrimination was fair. Only affirmative action is regarded as fair discrimination. The Act establishes equality courts to determine whether unfair discrimination, hate speech or harassment has taken place. It also establishes an Equality Review Committee which advises the Minister of Justice on the operation of the Act and is further, required submitting regular reports on the Act.
5.1.3 The scope of legal standing established by the Equality Act is extremely broad, so that any person can bring a claim of discrimination to the courts in the public interest, even if they are not directly affected themselves. This has produced a situation where the Equality Act permits for class actions except employment because of section 5(3) which requires the application of the Act to take into account the context of the dispute. Yet the evil that both Acts seek to address i.e. unfair discrimination, is possibly rifer in the workplace, but victims of discrimination must pursue individual complaints against the employer, via the Commission for Conciliation Mediation and Arbitration (CCMA)
. 
5.1.4 The toll felt by the delays experienced by an ordinary worker in the pursuit of seeking redress in many cases acts as a disincentive to take up a matter of unfair discrimination. One employee in the nursing sector gave up her claim because she felt that the normal grievance process takes long and was so costly that she could not afford it. Class action law suits have been very successful in dealing with discrimination in the United States and may present an effective way of addressing systematic discrimination particularly where claimants are poor. It is submitted that the absence of this remedy is one of the main reasons why the EE Act has failed to achieve much progress with employers. 

5.1.5  
 A recommendation to address this anomaly would be that class action should be permitted in cases of discrimination and that a section (similar to section 20(1) (b) – (f) be inserted in the EEA. The violation of basic rights of individuals or groups should not be treated differently at work from any other sphere of life of society if we are to eliminate the scourge of discrimination. 


5.1.6 As noted above, the Equality Act establishes Equality Courts to determine cases flowing from unfair discrimination, including workplace discrimination. One of the issues that emerged during hearings conducted by the South African Human Rights Commission (SAHRC) on the functioning of these Equality Courts was the difficulty by the public to distinguish which process to follow when pursue cases on workplace discrimination – whether the Equality Courts, the CCMA or the Labour Courts. 
5.1.7 COSATU has already proposed to the Department of Justice and the SAHRC the possibility of embarking on workshops to equip workers on this closely related process in order for them to know which options are available. It will be important that DOL takes cognizance of these other process in their review of the range compliance mechanisms available in this other legislation in relation to the subject matter that falls under the EEA.
5.2 Skills and Development Act, 1998 [SDA]
5.2.1 The aim of this Act is to provide an institutional framework to device and implement national and workplace training strategies. The purpose is to develop and improve the skills of employees and to integrate those strategies within the national qualifications framework. One of the stated purposes of the Act is “to improve the employment prospects of persons previously disadvantaged by unfair discrimination and to redress those disadvantages through training and education”. Thus the SDA is intended to address the low level of skills in the workforces, which is again the result of apartheid. 
5.2.2 In terms of the SDA, companies must work out skills development plans in line with sectoral plans, and employ skills development facilitators to ensure implementation. In terms of the Skills Development Levies Act (1999), each employer must pay a levy amounting to 1% of the payroll for education and training. The SDA supports the EEA in that access to and recognition of skills and training are  important for getting access to better paid occupations and ensuring workplaces and all occupational levels are more representative of the country. The improvement of skills can also increase the productivity, which can translate into increased wages for ordinary workers, as well as address the legacy of the apartheid wage gap
5.2.3 As pointed out earlier section 6(2) of the EEA which permits employers to discriminate on the basis of the inherent requirements of a job continues to presents employers with a subtle excuse for perpetuating the status quo left behind by apartheid. This pattern is worsened by the tendency of employers to attach more importance to formal qualifications in contrast to prior learning, relevant experience etc when ascertaining whether someone is suitably qualified to do a job (see section 20(3)of the EEA). The SDA allows for training and development aimed at designated groups to address these barriers to affirmative action. 
5.2.4 The DOL need to be proactive at company level to ensure that company funds allocated to training are appropriately spent as potential investments on employees from designated groups. In many instances complaints have been received that such training is channelled towards people already in management and ends up widening in existing gender and racial inequalities. 
5.2.5 There is need to operationally link the SDA and EEA particularly given the fact that employers are required to employment equity plans, which indicate among others the skill levels of their employees and timeframes for development of such skills. There is therefore a relationship between the employment equity plans and the skills plan submitted to DOL. This process of extracting linkages between the two pieces of legislation must also trickle down to the functioning of both committees at plant level i.e. the skills and development committees and the employment equity committees. 
5.2.6 As mentioned above, workers have complained that the separation of these two committees is being used by management to dodge out of their obligations under the EEA e.g. by telling EE committees members that an issue requiring response related to the skills committee and vice versa. In some cases, skills development committee members have been used to sign off EE plans. 
5.2.7 The question that DOL needs to be look into particularly in light of the overall objectives of the two legislation is whether the merger of these committees into one will eliminate the duplication of issues being addressed by each and allow for a more integrated approach on the question of equity employment.
5. 3 Broad Based Black Economic Empowerment Act (2003) [BEE Act]
5.3.1 The commitment by government to ‘broad based’ BEE appears on the face to be a welcome step forward to the extent that this reproduces the empowerment of the mass of ordinary people who have been excluded from the economic mainstream by apartheid. However, our observation of the functioning of the Act reveals that there is little consistency in pursuing this laudable objective, which is in fact directly contradicted by the pursuit of a narrow empowerment agenda in many respects, and is particularly skewed towards corporate (as opposed to worker interests). 
5.3.2 If these defects in the Act are not addressed, the strategy being pursued will be fatally flawed. BEE, like economic growth is unsustainable unless it is shared. BEE should therefore be seen as an important element of far-reaching restructuring of the economy to accelerate growth, redistribution and employment creation. Promotion of a narrow approach to BEE ultimately creates a conflict of interest between those who want to use the state to profit themselves and their allies, and the majority of poor communities who are desperate for affordable services and job creation.
5.3.3 The BEE Act, its codes and specifically score cards do however highlight one major failure of the EEA, that is the absence of targets and time frames with respect to setting benchmarks on numerical goals in various sectors. The CEE has recognized the advantages including employment equity as an element of the BBBEE Codes in addressing the slow progress generally being made by employers since the promulgation of the EEA. These targets to achieve employment equity have been set out of the EE process as envisaged by section 16 of the EEA and one cannot help but think that the entire EE process has now been overtaken by BBBEE developments. EE managers, trade unions and DOL must seize this opportunity to reopen the debate about EE progress in their respective workplaces and whether it is time to introduce national numerical goals and time frames for the attainment of certain equity milestones to all companies as a minimum. 
5.3.4 Another point of observation from comparing both Acts has to do with the fact that BEE development have attempted to cure the shortcomings of the EEA by addressing the ambit of employment equity through emphasizing the need for racial redress following the varied degree of disadvantage experienced by different persons within the designated groups. It cannot rebutted that while gender and disability are still important considerations, the extent of previous disadvantage experienced by black women and black disabled persons is far more acute than that suffered by their white counterparts. The lack of clear guidelines to make this important distinction has resulted in the abuses of the EEA in the overrepresentation of white women and the BBBEE process must be seen as an attempt to respond to such abuses. . 
5.3.5 The CEE in their report has already indicated that the gender component of EE has been mostly limited to the recruitment and promotion of white women to the extent that white females are now over-represented at management levels. The report indicates that at top management level while the representation of women is less than half their economic active population (EAP), white wome representation at this level is nearly two and a half times above their EAP.  This trend vindicates COSATU’s 1998 submission on the Bill which cautioned on the need for specifically prefer black women and African people in view of the fact that these groups had suffered much more disadvantage as a result of apartheid policies. We remain of the opinion that such irregularities will only be minimised if the CEE and DOL had move quickly to clarify that, whilst white disabled people and white women fell under “designated groups”, the intention of the Act was not make these groups the main focus of redressing apartheid inequalities. The main focus should clearly be on the black majority not only because they are demographically dominant but because they were the worst affected by apartheid policies. 
5.3.6 Along similar lines, the BEE Act and EEA both define blacks as “Africans, Coloureds and Indians”. There is still a need for clarity on how to approach the setting of targets and the implementation of EE around these three “black” groups. The failure to issue guidelines is already leading to complaints of bias I favor of some groups of “blacks” versus others. If not addressed, this may lead to a redefinition and even narrowing of “black” a few years from now. Both the CEE and BEE Advisory Council need to address this.

6. The role of the Courts in advancing the legislation 

6.1 Burden of proof

6.1.1 A key element of the EEA which needs to be read with the Equality Act is the onus or burden of proof provisions
. The EEA provides for a presumption of unfairness if discrimination is based on a listed ground, and for the unfairness to be proven by the applicant if discrimination is based on an unlisted ground.
 In both cases however the complaint is required to set out a prima facie case of discrimination before the onus shifts to the respondent to prove that the discrimination did not occur. This approach was endorsed in the case of Ntai and Others v SA Breweries
 (2001) where the court held that once the applicants proved that difference in salaries constitutes direct discrimination, the onus shifts to the employers to prove that such discrimination is nevertheless fair. 
6.1.2 While this appears to be a simple and straightforward process, it must be understood that most cases than not, complainants may not have access to data and information e.g. income differentials etc that will aid them in alleging a case of discrimination. In the case of unlisted grounds, this onus translates to a double burden: one of acquiring the information to prove discrimination and tow having to make out a case of unfair discrimination. 
6.2 Affirmative Action – a defence or a right

6.2.1 Recent court cases illustrate the divergent views that the Labour Court when addressing interpretations of the EEA as to whether the right to equality is a positive requirement that employees or simply a defence that is used as a shield in the hands of an employer when carrying out affirmative action. The contradiction are best illustrated by the decisions of the Labour Court in two cases: Harmse v City of Cape Town (2004) and Dudley v City of Cape Town & Another (2004)
. 
6.2.2 In the case of Harmse, the concluded from the reading of the Act that affirmative action is more than just a defence in the hands of an employer and should not be restricted to the role of a mere defence mechanism in the process of the elimination of unfair discrimination in a workplace. In the latter two cases of Dudley and Cupido a different conclusion was reached with the court stating that Affirmative action acted only as a defence ground for employers against allegations of discrimination. 
6.2.3 Going by these cases two latter cases, an individual worker cannot compel an employer to implement an employment equity plan. This does not mean that an employer does not have a duty to establish and implement a equity plan but rather, that if the employer fails to do so, redress lies in fines imposed by the Labour Court on the basis of compliance orders through DOL. 
6.2.4 The legislature needs to make the necessary amendments to nip this unnecessary confusion. The whole purpose of the EEA is to eliminate all forms of discrimination and achieve equitable representation of designated groups. This aim cannot be achieved if employers have no positive duty to apply employment equity in their recruitment, selection, training etc. South Africa with its gaping racial differentials in income and access to opportunities, cannot afford to have a statute that makes redressing theses imbalances a mere defence in the hands of employers. The CEE needs to monitor the developments of jurisprudence on this issue to ensure that the intention of the legislation is not frustrated.
7. Compliance and Monitoring Measures
7.1 The EEA reflect the “carrot” rather than the “stick” approach that the Department of Labour is taking to equity. It encourages companies to reflect the racial gender composition of the potential workforce at their location by willingly setting numerical targets, and without imposing quotas and timeframes. Responses received from the surveys/workshops conducted and the accounts detailed in the WFP and COSATU Workers Survey indicates that voluntary and meaningful compliance from the majority of employers is unlikely. 

7.2 The lack of effective EE monitoring, compliance and enforcement by the DOL is now a matter of public knowledge. Both the number of reports submitted by employers has dropped as well as the actual compliance by individual employers with the requirements of the EEA provisions. In terms of the number of reports, Table 2 of the CEE 2006-7 Report (see page 13) shows that 9 389 employment equity reports were received in 2004 as compared to a total of 6 876 reports which were received in 2006. This illustrates a drop of 2 513 (26.7%) in the number of reports received in 2004 when compared to 2006. 
7.3 Of more concern, in connection with the reports submitted is the fact that the CEE annual reports seem to highlight the same issues each successive year i.e. there has been minimum progress in attaining the objectives of the Act.  The 2006 – 2007 CEE Report indicates that the first DG Reviews conducted on six companies listed on the Johannesburg Securities Exchange (JSE) reveal the following shocking observations on the extent of compliance. All six of companies reviewed did not comply with the full requirements of the Act, consult with its employees, conduct an analysis of their workplace, prepare and implement an employment equity plan and submit a progress report to the Department of Labour using prescribed forms. In addition these companies held no proper consultations on implementation. An analysis of workplaces and the work environment for these companies was largely not existent. As mentioned earlier in these submissions, in many instances, the reports submitted by employers to DOL are the result of work undertaken by consultants without the personal involvement of management of the companies. It is therefore inevitable to conclude based on the information, that employers are more focused on submitting reports to the DOL than actually complying with the provisions of the EEA. It is no wonder that that the E awards scheduled to take place in August 2007 was cancelled due to the poor level of compliance by the top 100 JSE listed companies. The question of enforcement and compliance measures thus remains relevant to prod employers to actual implementation instead of simply going through the motions of the Act.

7.4 The Act establishes a two pronged process of monitoring and compliance – one, through labour inspectors and two through the DG review.  Labour inspectors have the power to secure a written undertaking from an employer in order to promote compliance. Where an employer does not comply with the written undertaking, that employer will be issued with a compliance order by the labour inspector. It is only when the employer still fails to comply with the compliance order, that the employers non-compliance will be referred to the Labour Court for adjudication.
7.5 The DG has the power to conduct a review of any organisation in order to determine the extent an employer is complying with the Act. In the course of this review the DG may gather any information and approve or disapprove an employer’s EE Plan and make recommendations to the employer. It is only where an employer fails to comply with the DG’s recommendations; the matter may be referred directly to the Labour Court. 

7.6 The main challenges posed by the above process is that
7.6(a) if an employer has not complied with the requirements of the EEA for many years, a labour inspector must meticulously follow the process outlined in the Act i.e. to first, secure a written undertaking, followed by a Compliance Order before referring the matter to the Labour Court. 

7.6(b) in relation to the DG review process, if an employer has not complied with the requirements of the Act for many years, the DG is obliged under the Act, to first review an employer’s progress, make recommendations and then refer the employer to the Labour Court. 
7.6(c) the maximum fine set under the EEA of R900,000 for non-compliance is not a strong enough  disincentive to companies  which can comfortably afford such penalties which are now in the practice of including these fines as part of their operating costs. 
7.7 Another weakness in the Act in relation to compliance can be observed from the reading of section 34(a)-(g) of the EEA which makes provision for “any employee” or trade union representative to take up violations of “this Act”. In other words any employee may approach the Commission, Director General and so on regarding violations of the EEA. 
7.8 The reference to “Commission” here can be two-fold – either the Commission of Employment Equity or the CCMA. As this section falls under Chapter V (entitled Monitoring and Enforcement), the reference to the CEE must be misguided as the body has no direct enforcement measures. In the alternative where this “Commission” refers to the CCMA, this raises a dilemma –  the type of violations that are envisage that would fall under the ambit of the CCMA would not deal with matters related to the preparation of EE Plans, submission of EE Reports and other matters outside chapter 2 of the EEA.
8. Concluding Remarks

The EEA creates space for review of company policies and practices that prevent black people, women and the disabled from reaching their full potential in the workplace. It also allows for the introduction of new polices and practices that promote the advancement of the designated groups.  Yet many forums have raised concern about the slow progress in the implementation of employment equity in South Africa and the poor enforcement of the EEA by the DOL in particular. 
The responses from the spot surveys conducted and workshops indicate that workers do not have a high level of understanding of the Act because few training and communication programmes have been set up by employers. Unfair discrimination, both in its direct and indirect forms, continues to be experienced by all members of the designated groups in varied circumstances. The EE processes that are meant to bring about a participatory mode of effecting EE in the workplace are also not being adhered to by employers exacerbating the poor implementation of the Act. 
The DOL needs to develop clear strategies to speed up the impact of this legislation. A key challenge for DOL will be to link employment equity to workplace restructuring so that it improves the skill, working conditions and participation in decision making of ordinary workers. Compliance mechanisms postulated by the Act may also require further examination in view of the frustration experienced in time and the little effect that fines may be having on larger companies. While EEA approaches on basis of carrot than stick approach given the level of non-compliance it may be time to review this approach of encouragement in favour of clear minimal targets for compliance. Any current policy must provide an assessment tool to determine to the extent to which its objectives have been implemented and the timeframes within which this is to be achieved.  Regretfully, even in the absence of such an analysis, it is not difficult to see that the EEA is far from achieving the objectives it was enacted to achieve. 
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