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0 eReesTATe LeGisLATURE
* Committee on Rules and Orders

 Report on Negotiating Mandate on Mandating Procedures of Provinces Biil [88-2007]:

8

i M.arida.me of the Free State Fl'rmrinr:_lal Leglsiature:

5 p A 'rermsufﬂefnrame 'f i

The Committee c‘i:-_niidereﬁ_the.f Bill including the propased amendments as follows: oy

it B R R bl A Faar f A e

] i' I:.-

" The Mandaﬂng Prnr.adures of Provinces BIll EBE Zﬂﬂ?] has: b&ﬂn referred 'I:a ‘:nmrn}ttee on

Rules and nrders by the Spaaker on 31 Januaw 2007

i

Hneﬁ_ﬂ!‘ . .'._ S .= .: _. 2 ';. I 1 : .; I.- .:: r.i:;:

- On 31 .i.ih,r ZDE? Ad\rucate T Malalmana Legal Advisor 1o the Free State Legfs!atur& hHefed the
C l:ummittee on the legal substance and the proposed amendments by the selecx Committee on

Senurﬁ‘y and Cunﬂhuﬂ::nll Af:falrﬁ. The cnmmfﬂea fur:her mnsudered the' hegnﬂatlng Mandata J

- Cﬂnslﬂaraﬂun ; i

" Tha Free 5gate'Ffuirinéial Legislatures hias conferred the negotiating 'mar_sdé‘te'_as follows
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: v i ﬂpﬂnn Una. Frnpmd wﬁhdrawm of the I!IH
a).. ‘Thatthe Mandatlng Prmdures of Provinces E.IH [68-2007] be w;thdrswn until the Constitutlonal
pmwsinns pertaining to the compesitian and. !eadersi'up of a pmwnmal da!egmun ta the NCoP

|r| mminn &n nf thl ﬂunst:tutlun uf thi Rapubh: of Snuth Afrlca 19‘35 a'e. arnendm:t

i

' b} : T'hﬂ prupused wimdrawai :rF tha bEIT rasults frum the F'rEE State Laglstatura't proposed | ]

amendment of m:tmn 4 of thE Mandaﬂng Pmcadur&s of Provinces blH‘tﬂ pru!.rlﬂe that;

"4, A Speaker of a Erﬂrwnmal lEgEsramre, ora deiegate Df a pmummal dEI:Egat'Inn des!gnated by
T.he Emil_kg,r_', must cast a vote on hahatf nf a prnulnclal Eegmlature :

3 B "I"he prupns&d arnenﬂmen! ls mutwitid as fullqu;_ Ay

I ln 1995 the ﬂnal Cnnmtuticn was ud-::pud by South Afr!r.a 5 Cunsﬂtutmna] Asiernh!.\f It :arne
" into effect in Februan_.r 1397 .and cr2ated a bicameral parliament consisting of the Nationa!
Assembly and the Natlonal Council of Provinces (NCOP). The NCOP, established as the
second chamber of parhament, is 2 unlque hudw,r crezted to facllitate provincial and Jn:al
. gnvernmem pan:*clpa lun inthe’ natmna! !eg[slﬂthle process. :
W -'The N:tIF" is a a:'nncrete expression of the 'pﬂn:lp}es‘of ’c‘u-mmtrue governance” set out'in -
" Cchapter 3 of the Constitution, The NCOP s a functioning partnership among the three '
i spheres of government: national, provinclal and local. Indeed, It is the only boedy in South
Africa in which all three spheres of government meet 1o formulate policy by means of
4. : including delegations from provinclal legisiatures, The ratiana Ie of the NCDP is to ensure
£ gl S e that natlonil pahr:,r is sensnwebuprnwn:ial nei:ds and r:unr:erns ' '

15 i 3 - & % 3

©, i) - However, the practice of electing only Premiers on a rotational basis in terms of section B4(3) is ;
: * . not sanctioned by the Constitutlon. It is 2 practice that is probably influenced by the
_ language of section £0(3) of the Constltution. According o section 60(3), the Premier of a
_province, or If the Premier Is not available, 2 member of the province’s delegation designed
by the Premler, heads the delsgation. |n the Free State, special delegates are usually
, members of the relevant provincial portfolio committes (often the Chairperson) ar less
often, the MEC entrusted with that portfollo, However, the point is that, strictly in terms of
- the Constitution, the Premier may delegate either an nrdlnanr member or an MEC. Premiers - ;
head provincial executives but they have overwhelming legisiative authority with regard 1o~
- NCOP matters. Thess matters should be led by provincial legislatures. |t is provinclal
legislatures that confer authority to vote in the NCOP and not provincial executives.

; iv). .. Furthermnru, in the considaration of 2 negotiating mandar.e and/or when conferral of authority
i el t-:n vnte In the NCOP takes place in provinces, those prn:eedlrgs are h‘arﬁiv ever sttended by '
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. -the P'rermer and MEEs, Those. prucesses (negotiating: mandate and C'I.‘.'T‘IfErraI of mtmg
"authﬂﬁm relate to one of the pnmal“f mnstiruhunal res;:runﬂrhﬂrms af the Ieg1s!ature
: _=numeli the cnnsideratinn of Isgislztion. The Spaa ker, a,s *.he head of 2 nrnu[-ﬁcsa! leglslature;
©ofa persun designated by the Speaker, is the apprnpnata offi cefpersnn to. head a '
:dﬂhiﬂtlﬂh w0 partif:ipete In the NCOP- praces&es on Ieg1slat!un

-.i-.

: 'H:u't_ only is section 60(3) prﬁbi&matir;, but also section 61(4) of the Constitutian. According to
that section, the Leglslaturs, with the concurrence of the Premler and the leaders of the '
partfes entitled to special &eiegates in the province’s delegation, must designate special . :
delegates, as required from time to time, fram among the Mambers of the Legislature, To .
this extent, it does seem that & legislature accounts ta the executwe w:th regard to this -
. canstitutional function. Thls fum:tmn Is maore Ieglsla'lw than executive, For tha*t regson,
Premlers shnuld be =mfuded by @ ‘constitutional amendment. Framle-s are memhers of
legislatures and as such, they should be absorbed into legislatures on legislative functions. - _
|t runs counter to the epirit of the Constitution to regard them as !egus]&tlve entities separ‘te 0
from legislatures. This is because the NCOP provides a mechanism for provinces to perform
"an nversfgh: role’ over the national executmd.; 0 gwe ifputs on nat:unai lﬂgmlitlan and to
‘propose amendments thereta and to bring national’ parharnent closer t6 the people via the
prﬂwntlal and local spheres of government. All these happan by means of mandates
emanaﬂng from- leglslatures amd the pan:rmpatwn of munlclpal - counclis. Should the
Cnn&tltuﬂun be amanded as proposed, the NCOP processes would thus play & significant
role In ensuﬂng the Institutional integrity, autunumly' of pmu[n:iai Ieg!sfatures and enhancmg
the 1eg:slatlve autharlt\,- of pr:wmcia! Ia-gfslatures
The N!:EIP has an nverslght mra af the executive branch af guvernmbn% be it national ‘or ¢
i .pmwlnma! _government, The NCOP zlso has a constitutional Iegmlatwe functlan that is
; 'ar.hneved by considering, p‘ass-ng, amending or even refecting’ ieglslaﬂnn that are meant for
‘Implamentation by the national or provincial executive, To allow Premiers to head
delegations, lead the debate 2nd determine who must be special delegates constltute a

conflict cf imterest. It s the role of legislatures zlone to deal with Iaglslatmn, maintain

; nvemght and t-:l famﬁtate puhlh: participation In the Iegls{atwe &nd uthar pmcesaes
‘l‘hu currant cnnctﬁuﬂnnal pruuqsmns dl:r not suppnr‘l: ‘end strengthen the prm:ipla and practlce = e
gf the uparan:m uf pqwm between the executive and Ieglslatwe bmnches of guvemmertt

i u-'i draft bill to give eﬁect 10 the proposed constitutional amendments [s attached hereta.

Subject to its mtnrac:lon, denbaratums and negutlamns wlth other pmulnces reuarding the
requlred mnshtumnal amendments, the Free State Laguslature may consider 1o support the
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BILL

' To amend the Constitution of the Republic of South Africa, 1996, so as to

rmns.ﬂmta the mmpnsmun of the "iaﬁuunt Counnﬂ of Pruvinm. to re-

L FT‘WMG for mﬂtﬁers nunnecleﬂ the'n:wlth, !

 BE I_T ENACTED by Pacliament of the Reizlub]ic of South Afrioa, 25 funmi«,s-,-

3 Amendment of utﬂun ﬁﬂ ui‘ tl:ua Cnnst:iuﬂnn of the Repuhlm uf Sotith Ai’nna, :
- 1996 ; :

i Sechun ﬁﬁ of thr. E:mstitumn of the Rapublm of South Aftica, 1996, is
.amended h:.f the suhsumtiun for subsection (3) of the following suhsecunn

it £ 3 : The [Premier] Speaker of & [prwmce] g;nvmg!a_l Igglslg,mrg, or if the

- [Premier] Speaker is not avallzble, & member of the province's
delegation designated. b}r thc ['E'remler] Spesker,  heads  the

; e i .dcleganun“

1

e ment of section 61 of the Coustitntion of the Republic of South Africa,

1995

2. Section 61 of the Constifution of the Republic of Soutn Africa, 1996, is.

amanded by the Substl‘l‘ﬁnnﬂ for subsection (4) of the fa]!ﬂwmg subsaehun

- ger
RIR0T/008, iy

il

i “{ ) The lcgtslatu:“ L with the concurrence of the Premier and the | 1t

leaders of the parties entitled to special delegates in the province's

delegation, ] must designate special delegates, as required ﬂ-um time to
fime; frum amang the members of the legislature”, :

* Short title nnd commencement

; : il Th:s Actis anll:d the Constitution Flﬂwnth Amendment Act, 290? and takes -

; cﬁem on & dats determmcd by the Prcsjdﬁnt by pmclumzmnn in ';ha Gazetre,
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(4

" In 199 the final Constifution was adopted by' SouthAfrica’s Constitufionzl -
' !' Assembly. It came into, effect in February 1997 and created a bicameral parliament
- consisting n‘f} the National Assembly and the National Councll of Provinces, A

" The NCOP, astablished s the sscond chamber of parlizment, is a unique body created

to facilitate provincial and local government participation in the national legislative
progess. I :

L¥,

The NCOF is 4 concrete expression of the principles of “co-operetive governance” sst .

'- out in chapter 3 of the Constitution. The NCOP is & funetioning partnership among
' the three _sphl'letbs of government: National, Provincial and Local. Indeed, it is the only
" body in South Africa in which all three spheres of ‘government meet to formulate

policy by means including delegations from provincial legislatures. The rationale of

_ the NCOF is to ensure that national policy is sensitive to provincial needs and

EONCEmnS.

However, the practice -of elscting only Premiers on a rotational basis in terms of

* section 64 (3) is net sanctioned by the Constitution. It if & practice that is probably

influenced by the language of section 60(3) of the Constitution. According to section

.., 60(3) the Premier of a province, or If the Premier is nat available, a member of the
' provinee’s delegation designated by the Premier, heads the delegation, In the Free

State, Special delcgates are usually members of the relevant provincial portfolio

" committee (often the chalrperson) or less often, the MEC emrusted with that portfolic.

However the point is that, strictly In terms of the Constitution, the Premier may

_delegate either an ordinary member or an MEC. Premiers head provineial executivesi

. ‘but they have overwhelming legislative authority with regerd to NCOP matters, These’

 matters should be led by provincial legislatures. It is provincial legislatures that confer
.. guthority to vote in the NCOP and not provincial executives. Furthermore, when

conferral of authority to vote in the NCOP takes place in provinces, it hardly occurs *

‘that Premiers and MECs atiend those proceedings in provinces. ‘That raises the
. question as to how a leader of the delegation can be able fo deliver the mandate and
debate on behalf of & province, It is for this reason that the Constitution should be

amended to give way for presiding officers and ordinary members cf legislatures to

" reprosent their provinoes in the NCOP in the name of legislatures,

: ﬁnt only is section 60(3) problematic, but also sectlon 61(4) of the Constitution,

. According to that section, the legislature, with the concurtence of the Premier and the .
leaders of the parties entitled to special delegates in the provinee's delegation, must .

desipnate special delegates, as required from time to time, from emong the mernbers
of the legislature, To this extend, it does seem that a legislature accounts to the
executive with regard to this constimtional function. This function is mors legislative
than executive. For that reason, Premiets shouid be excluded by a constitutional
amendment, Premiers are members of legislatures and es such, they should bs
absorbed into legislatures on legislative functions. Tt runs counter to ths spirit of the
Constitution to tegard them as legisiative entities separate from legisiaturcs, This is
because the NCOP provides a mechanism for provinees to perform an oversight role

3




- 10/08 "07 14:16 FAX : e : S & i el . Booy

L - o s - a X i : . ¥ 4 i €7g r 1 ir
10768, 2007 12;14 FAX, 051 4071137 DEPT OF, LEGISLATURE = e @003/008 "

. over the Natiannl Exer:utive to give inputs on national lemsisu:mn and ‘to propuse ,
 pmendments thereto and to bring national parliament closer to the people on the'
. ground via the provincial and local spheres of government. All these happen by means
of mandates emanating from legislatures end the participation of municipal councils. . .
. Should the Constitution be amended as proposed, the NCOP processes would thus
play 2 significant role in ensuring the instirutional integrity, autonomy of provineial
legislatums and enhancing the legislative authority of provincial leg:iallm;;
i Ti'.ts NEDP has an oversight role over the executive arm of government, be it national :
Sy o pu'n?inmai government. The NCOP also hes a constitutional legislative function T
. which is achieved by considering, passing, amend or even rejecting laws that are
" meant for implementation by the national or provincjal executive. To allow Premiers
to lead the debates and determine who must be special delegates constitiute & conflict
of interest. X is the role of legislatures alone to deal with legislation, maintain
oversight and to facilitate public participation in the legislative and other processes,

. Clanse 1
This clause ::mnsrltlm's the composition of the National Counsil of Provinges.
© Clause 2,

This clause re-determines the al!nnatmn of ﬁi-]egms ta the National Counecil of
_vaumes .

" Clause 3

This cleuse sets out the short title and commencement.




