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REPORT OF THE AUDITOR-GENERAL ON AN INVESTIGATION INTO PROCUREMENT AT THE 

DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT  

 

1.  PURPOSE AND CONTENT OF THE REPORT  

 

1.1 The purpose of the report is to make known the findings emanating from an independent 

investigation conducted at the request of the Department of Justice and Constitutional 

Development (DoJ & CD). 

 

1.2 The investigation was performed in terms of the internal guidelines for the planning, 

execution, reporting and follow-up of special investigations.  

 

1.3 Although the work performed incorporates the Auditor-General’s understanding of the law as 

it stands, the Auditor-General (AG) does not express an opinion on the legal effect of the 

facts or the guilt or innocence of any person(s) or party. The AG has merely stated the facts 

as they have come to its attention. 

 

1.4 The report is based on the facts established from documentation provided and/or information 

obtained during the course of the investigation. If any further information was to be obtained, 

the conclusion may be influenced. 

 

2. BACKGROUND 

 

2.1 On 16 November 2005 a request was received from the acting director: Procurement that the 

AG should verify the procedural correctness of the procurement process followed in procuring 

transcription services. Based on this request the AG performed various agreed-upon 

procedures and the results were communicated to the director-general (DG). A letter was 

received from the DG on 20 December 2005 stating that a further, detailed investigation into 

the procurement process should be done.  

 

2.2 On 20 January 2006 an engagement letter was submitted to the DG for signature but on the 

date of the completion of this report, a signed engagement letter had not yet been received. 

The audit commenced based on the DG’s request dated 20 December 2005. 

 

2.3 The draft report was issued to the DoJ & CD on 31 August 2006. However, the DG’s 

comments on the report were only received on 21 February 2007. 

 

3.   SCOPE 

 

3.1 The scope of our work as set out in the engagement letter was as follows:  

 

(a) To determine whether the procurement prescripts were adhered to in procuring 

transcription services. 
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(b) To determine whether staff/committee members involved in the procurement process 

declared their interest in companies. 

(c) To perform selective computer assisted auditing techniques procedures on the Justice 

Yellow Pages (JYP) supplier database. 

(d) To report on other non-compliance issues that came to our attention during the 

investigation. 

 

4. OVERVIEW 

  

4.1 The contract for the rendering of transcription services to high courts expired on 31 May 2005 

(with the exception of the High Courts in Pretoria, Mmabatho and Thohoyando, which 

contract expired on 31 July 2005). The contract for transcription of court proceedings for the 

magistrate’s courts also expired on 31 May 2005. 

 

4.2 For the four-month period from 1 June 2005 to 30 September 2005 magistrate’s offices were 

requested to appoint service providers by means of price quotations while the request for bid 

was being finalised. 

 

4.3 Tender procedures for the provision of transcription services commenced on 21 July 2005. 

On 29 July 2005, the request for bid for complete digital audio recording services and 

comprehensive transcript production services of court proceedings was advertised in the 

Government Tender Bulletin, with the closing date of 31 August 2005. This closing date was 

later extended to 12 September 2005 and on 9 September 2005 the tender was cancelled as 

a result of errors in the bid documents. 

 

4.4 As the arrangement for the interim appointment of service providers by each magistrate’s 

court was coming to an end on 30 September 2005, a request for quotation was issued on 1 

August 2005 and closed on 5 August 2005. Service providers were, however, not appointed 

in terms of this request for quotation as the DG preferred to have only one service provider 

per province. 
 

4.5 Consequently, a second request for quotation was issued on 19 September 2005 and closed 

on 23 September 2005. Service providers were appointed in terms of this request for 

quotation in each of the nine provinces for the period 1 October 2005 to 28 February 2006. 

The appointments in terms of this request for quotation were later extended from 1 April 2006 

to 31 May 2006. 
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5. DETAILED FINDINGS AND RECOMMENDATIONS  

 

5.1 Procurement process  

 

5.1.1 Planning of procurement  

 

A lack of proper planning resulted in the tender process not being finalised prior to the expiry 

of the transcription services contract on 31 May 2005. Approval was sought on 18 May 2005 

to deviate from the prescribed tender process and to appoint service providers for 

transcription services on a quotation basis for a period of four months (until 31 October 2005). 

 

Furthermore, the tender procedures for the request for bid were only approved on 21 July 

2005, indicating a lack of proper planning and consequently non-compliance with the Supply 

Chain Management Policy and Treasury Regulations.  

 

Recommendation 

 

 The tender process should be planned and performed well in advance before the expiry of 

contracts in order to prevent contravention of legislation.  

  

5.1.2 Bid documents 

 

Inadequate internal controls to ensure that bid documents were factually correct, resulted in 

the request for bid being cancelled due to the following: 

 

• In section 3 of the bid documents it was stated that bid documents would not be opened 

in public. Paragraph 4.10 of the Supply Chain Management Guide (SCM guide) 

requires bids to be opened in public.  

• In section 4.2 of the bid documents it was stated that tax clearance certificates were 

valid for a period of six months. Paragraph 1.4 of Practice Note number SCM 1 of 2006 

states they are valid for one year from the date of approval.  

• In section 8.1.1 of the bid documents it was stated that an 80/20 preference point 

system shall be applicable, but in paragraph 8.1.3 the 90/10 preference point system 

was described. Section 4 of the Preferential Procurement Regulations (PPR) requires 

that the 90/10 preference point formula must be used in respect of tenders/procurement 

with a rand value of more than R500 000.  

 

As a result of the above, costs were incurred that could have been avoided had reasonable 

care been taken.  
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Recommendation 

 

Bid documents should be reviewed and approved on an appropriate level to ensure that the 

documentation issued to bidders is factually correct and complies with legislative 

requirements. 

 

5.1.3 Approval to deviate from the competitive bid process  

 

 On 17 January 2006 the request to deviate from inviting competitive bids as required, in order 

to procure transcription services by means of a quotation process, was approved by the DG, 

three months after the awarding of the said quotation to successful service providers (11 

October 2005). This is a contravention of the Treasury Regulations which state that if in a 

specific case it is impractical to invite competitive bids, the accounting officer or accounting 

authority may procure the required goods or services by other means, provided that the 

reasons for deviating from inviting competitive bids are recorded and approved by the 

accounting officer or accounting authority. 

 

Recommendation 

 

When the DoJ & CD deviates from inviting competitive bids in terms of Treasury Regulations, 

the motivation for the deviation should be recorded and approved by the accounting officer 

prior to the request for quotations being invited and contracts being awarded. 

 

5.1.4 Compliance with the conditions of the request for quotation  

 

Although four service providers did not submit hard copies and eleven service providers did 

not submit electronic copies of their proposals as required in terms of the request for 

quotation, they were not disqualified from the evaluation and adjudication process as stated in 

the conditions of the request for quotation. Five of these service providers were subsequently 

appointed as service providers even though they had not submitted the required 

documentation per the conditions of the request for quotation. 

 

Recommendation 

 

The DoJ & CD should apply the conditions of the request for quotation when evaluating 

proposals by service providers. 

 

5.1.5 Restrictive horizontal practices  

 

Four entities that submitted quotations had similar contact details and individuals involved, 

which could be indicative of a restrictive horizontal practice that is prohibited in terms of 

section 4 of the Competition Act, 1998 (Act No. 89 of 1998).  
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Recommendation 

 

The DoJ & CD should investigate this matter further and, if necessary, take appropriate 

action. In future, members of the evaluation team should scrutinise the quotations submitted 

in order to identify entities that might be guilty of restrictive horizontal practices. 

 

5.1.6 Preference point system applied  

 

According to section 4 of the PPR the 90/10 preference point system must be used to 

calculate the points for price in respect of procurement with a rand value of more than 

R500 000.  

 

Although the value of transcription services from 1 October 2005 to 28 February 2006 was 

more than R20 million per year, the 80/20 points ratio which is prescribed in the PPR for 

procurement less than R500 000 was used in the evaluation of this request for quotation. 

 

Recommendation 

 

 The DoJ & CD should ensure adherence to the PPR at all times so that the correct 

preferential procurement system is applied. 

 

5.1.7 Verification of information provided  

  

In terms of paragraphs 16 and 17 of the conditions of the second request for quotation the 

80/20 formula was to be used in evaluating the quotation with the following weightings: 

 

 

 

 

 

Some service providers indicated shorter than actual distances between their offices and 

magistrate’s courts in their proposals, and therefore received a higher score for this specific 

criterion. The average distances calculated by the DoJ & CD were distorted by the fact that 

where a service provider did not provide a distance in their proposal submitted, the distance 

that was taken into account was zero and thereby the average distance was effectively 

lowered.  

 

A recalculation of evaluation scores was performed, based on the 90/10 preference point 

system and actual distances, and it was noted that a service provider who did not score the 

highest points was appointed in KwaZulu-Natal. 

 

 

Price Distance References Preference points (BEE 

score) 

Total 

50 15 15 20 100 
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It could not be confirmed that SCM practitioners verified the information quoted by service 

providers with external sources to ensure that it was correct. 

 

Recommendation 

 

(i) SCM practitioners should use all the resources at their disposal to verify the integrity of 

information submitted by bidders, even if it is only on a sample basis, in order to assist 

accounting officers in combating corruption and fraud in the SCM system. The 

calculation performed should be reviewed by a senior employee to ensure the 

correctness thereof. 

(ii) Points awarded to service providers based on functionality should be awarded in a 

consistent manner so that it is fair, equitable and transparent and does not result in 

some service providers being favoured over others.  

(iii)  The DoJ & CD should consider taking action against service providers that did not 

provide accurate information in terms of the PPR and the Framework for Supply Chain 

Management (FSCM). 

 

5.1.8 Contract awarded  

 

The service provider that obtained the highest number of points was not appointed and no 

justifiable reasons for this were recorded. In five provinces the DoJ & CD did not appoint the 

service provider that obtained the highest number of points based on the 80/20 formula. This 

is a contravention of section 9 of the PPR as well as Practice Note number SCM 4 of 2003. 

 

The DoJ & CD paid 35,38% on average more for the transcription services as a result of not 

awarding the contract to the service provider that obtained the highest number of points. 

 

It was noted that the departmental bid evaluation committee (DBEC) did not submit scores 

and calculations in support of their recommendation to the departmental bid adjudication 

committee (DBAC) regarding which service providers should be appointed.  

 

Recommendation 

 

(i) Contracts should be awarded to the service provider in line with the Preferential 

Procurement Policy Framework Act, 2000 (Act No. 5 of 2000) (PPPFA) and the PPR.  

(ii) Corrective action, such as disciplinary actions, to address the findings in this report 

should be implemented by the DoJ & CD. 

 

5.1.9 Extensions of contracts 

 

The contracts of service providers were extended from 1 April 2006 to 31 May 2006 as their 

contracts came to an end on 28 February 2006. However, this was approved subsequent to 
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the commencement of the extended period and was only communicated to the magistrate’s 

offices on 12 May 2006. 

 

As a result, for the month of March 2006, transcription services in magistrate’s courts were 

rendered outside the approval resulting in the contravention of the Department of Justice 

Financial Instructions (DFI) of the DoJ & CD. 

 

Recommendation 

 

 Contracts that are extended should be approved and communicated in advance. 

  

5.2 Payments 

 

5.2.1 Actual prices charged  

 

The DoJ & CD was charged an amount higher than quoted by one supplier for the month of 

October 2005. The total financial implication of the overpayment on the two payment batches 

inspected was R1 163,40. 

 

Recommendation 

 

The DoJ & CD should verify prices charged by service providers against the approved 

quotations prior to authorising payments. The DoJ & CD should investigate the full extent of 

the overpayment to the service providers. 

 

5.2.2 Goods received note and certification of payments  

 

The DoJ & CD did not comply with paragraph 8.2.7(b) of the DFI since they did not certify that 

services were rendered satisfactorily by service providers for payment documentation to the 

value of R56 138,42. 

 

Out of the 46 payment batches inspected only two of the payment numbers had goods 

received notes completed. This constitutes non-compliance with paragraph 8.2.1 of the DFI.  

 

Recommendation 

 

When services are rendered by service providers the responsible official should certify the 

invoice in accordance with paragraph 8.2.7(b) of the DFI. 
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5.3 Departmental bid committee members 

 

5.3.1 Declaration of interest forms  

 

It could not be confirmed whether nine DBAC members complied with Practice Note number 

SCM 4 of 2003 and the FSCM since declaration of interest forms were not made available to 

the investigating team. 

 

Recommendation 

 

              Members of the DBAC must disclose their financial interest as prescribed. 

 

5.3.2 Training in supply chain management 

 

Four members of the DBAC or DBEC did not attend the SCM training as prescribed in the 

FSCM and Practice Note number SCM 5 of 2004. 

 

Recommendation 

 

From a best practice and internal control point of view it is highly recommended that members 

of the DBAC and DBEC are fully equipped with the knowledge and skills to fulfil their duties 

by making attendance of SCM training compulsory.  

 

6.          COMMENTS OF THE ACCOUNTING OFFICER  

               

 The findings contained in the report highlight serious control deficiencies within the            

DoJ & CD, especially as far as it relates to the supply chain management division.  

 

              I have therefore instructed the chief financial officer to urgently address the shortcomings 

identified by addressing the following critical matters:  

 

• Lack of appropriately qualified and skilled staff within the supply chain management     

division. 

• Finalise the organisational structure, job grading, etc. of the supply chain management 

division. 

• Fill the posts with appropriate staff. 

• Confirm and ensure that the business processes support and comply with best practice 

supply chain management requirements. 

• Confirm that the system supports and enables compliance with best practice supply 

chain management requirements. 

• Reconstitute our DBAC and DBEC so as to ensure appropriate skills and experience in 

these very critical processes. 
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• Late submission and approval of critical documents and/or approvals. 

• Inadequate document control. 

• Implement declaration of interest forms to be signed by each member of the DBAC and 

DBEC before the evaluation and adjudication processes. 

 

              I have also referred your report to the chief litigation officer and I am awaiting her advice as to 

the appropriate disciplinary and other steps to be initiated against the responsible staff 

members and the said suppliers as recommended in your report. 

 

7. APPRECIATION 

 

The assistance rendered during the investigation by the officials of the DoJ & CD is 

appreciated.  

 

 

 

 

 

 

G J Lourens for Auditor-General 

 

Pretoria 

 

March 2007 
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