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ANNEXURE “A”

Western Cape Gambling and Racing Board

M E M O R A N D U M

______________________________________________________

PROJECT SOUTH AFRICA : INTERNET GAMING AND SOUTH AFRICA : IMPLICATIONS,  COSTS  &  OPPORTUNITIES

Comment on the  Interim  Report commissioned by the  National  Gambling  Board

________________________________________________________________________

The writer has read with great interest the Interim Report published by the National Academic Centre for Research into Gaming on the subject of the parameters within which internet gaming should, in its view, be legalised in South Africa. While certain of the arguments raised have great merit and deserve serious consideration, it is hoped that attention will be given to the alternative solutions to be proposed herein.

It will doubtless be agreed that, in dealing with a project of this nature and magnitude, the implementation of which will involve a vast market of discriminating end-users with a variety of options no more than a mouse click away, it is important to get it right the first time. There is unlikely to be a second bite of the cherry. 

In order to maintain credibility, a jurisdiction entering into the realm of the regulation of internet gaming needs to be sure not only that the industry for which it will be responsible has been correctly positioned in the market, but, more importantly, that the standards of regulation applicable to its land-based casinos, are not compromised. This implies not only that use of the product should be attractive to consumers, but also that the integrity of the product, including the mechanisms to be used to process the delivery of that product, should be beyond question and able to withstand the practical rigours of everyday gaming activity.

THE MARKET:

It is important to note that the proposed legalisation of internet gaming presents the opportunity of harnessing an international market. Bearing in mind that 98% of end-users are projected to be foreign consumers, this will of course signify a much-needed boost in incoming foreign revenue, given the recalcitrance of American regulatory authorities to countenance internet gaming (seen together with the fact that the market is certain to be overwhelmingly composed of American citizens) and certain adverse features of internet gaming dispensations currently in place elsewhere.

The fact that the market will be composed almost exclusively of foreign subjects is of inestimable importance in assessing the desirability of allowing the regulation of internet gaming in South Africa. It would be predictable that, were the market composed largely of South African consumers, tremendous opposition would be forthcoming from land-based casino licensees, who have made significant investments in this country in return for the exclusive rights to operate casinos and to benefit (along with their empowerment partners) from the revenue stream which these activities generate.

SOUTH AFRICAN NATIONALS: 

The protection of the vested interests of existing licensees is perhaps among the primary motives for the reluctance of the American authorities to legalise internet gaming. In the view of the writer, licensees are entitled to call for such protection, particularly in this country, where the objectives for which the substantial capital investment to be made by licence applicants is to cater have been so consciously defined. Social and economic empowerment have been the bedrock for the legalisation of all major forms of gambling (other than horseracing) in this country. Bearing in mind that it is a matter of record that casinos are not tourist attractors per se, the income generated by land-based casinos will be generated primarily by local visitors. It is to be expected that a large percentage of these local visitors will be the very persons who, because of their disposable income, have access to the internet. To permit internet gaming to be placed at their disposal would be to give (to casino licensees) with one hand and take away with the other. The impact on land-based casinos of a loss of a significant percentage of their clientele to internet gaming will not only reduce income (and, importantly, dividends) as well as profit margins and therefore taxes, but, if of adequate proportions, may also necessitate the scaling down of operations by licence holders, the retrenchment of staff and other similar measures. These consequences would significantly undermine the very purpose for which provincial licensing Boards were mandated to regulate gambling.

In consequence, the writer is of the view that South African citizens residing in the Republic should be statutorily precluded from participating in any South African-based internet gambling transactions.

FOREIGN NATIONALS:

It is interesting to note that, in certain countries, it is unlawful for citizens to participate in internet gambling other than that offered on servers located within their own countries. On the one hand, the image and credibility of South African internet gaming regulators would suffer harm should they be perceived to be aiding or abetting such persons to break the laws of their countries. On the other, it must be acknowledged that transactions of this nature are notoriously difficult to trace and verify. A compromise would appear to be a system whereby the player, before being allowed to bet, completes a pro forma stipulation warranting that he or she is not legally precluded from participating in the intended gambling activity.

PLAYER DETAILS:

Some attention is given to possible mechanisms whereby the risks of abuse of the system by underage or problem gamblers may be contained, if not entirely eliminated. The writer is of the view that the steps suggested, while they are to be endorsed, may yet be inadequate. For the purposes of protecting the internet gambling operator and players and preserving the integrity of the system, it would appear to be imperative to stipulate that internet gambling transactions may be concluded only by persons registered as account holders with the operator. This would mean that each potential player would have to apply for an account before becoming entitled to play. An application procedure would involve the provision of personal particulars by the applicant, including completion of the warranty to the effect that such applicant is not legally precluded from participating in internet gambling transactions and the selection of a password to be used in accessing the account. Details of the player’s credit card would have to be furnished, with play being permitted only to the extent of the credit limit stipulated by the relevant financial institution.

It is interesting to note that the Queensland Interactive (Player Protection) Act, No 14 of 1998 has introduced substantially the same measures regarding the conduct of what are termed “authorised games”, requiring prior player registration (section 17), setting out a procedure in respect of such registration, including verification by the interactive licence holder of the player’s identity and place of residence (section 18), and stipulating that a player’s account must be opened as a conduit through which gambling transactions are to be processed (sections 20 and 21).

PLAYER PRIVACY/ANONYMITY

The writer can see no reason why the regulator should not be privy to information regarding the identities and personal particulars of account holders. It might be of great consequence to the regulator to be informed in this regard, for instance in cases where it is alleged that the player is a minor or an excluded person.

CREDIT:

No casino credit should be advanced by the holder of an internet licence. The writer is of the view that this should be a non-negotiable rule. Account holders should be permitted to play only to the extent authorised by their banks in setting their credit limits. This would, to a large extent, prevent compulsive or problem gambling. 

Such an approach would have the added advantage of reducing the risks inherent in the dubious or subjective allocation of credit, and the limits set would reflect the detailed commercial assessment of the account holder by the bank. Moreover, if this approach were to be followed, it would not be possible for players to endanger their financial welfare by opening several separate accounts with different internet casinos in this jurisdiction and playing to the maximum credit limit set in each. In addition, enforcement problems pertaining to debt collection would remain the responsibility of the bank, which in turn would (and does) act as a catalyst for conservatism in setting credit limits.

TRANSACTION CURRENCY:

Provided that there are no legal constraints, the writer would suggest that bets be accepted in dollar denominations only. This is the principle on which sites such as Amazon.com and cduniverse.com operate. The credit card transactions are charged in dollars, with the bank making the conversion into the currency of the customer. A straightforward approach such as this would streamline operations immensely and facilitate accounting and auditing functions.

Alternatively, if such a system is practically unworkable, the writer suggests that bets should be accepted in a limited number of currencies, such as the Dollar, Euro and Yen. In view of the earlier suggestion that South African citizens resident in the Republic should be excluded from participating in transactions of this nature offered on South African-based servers, the Rand should not be an accepted betting currency.

The input of the Reserve Bank will obviously have to be sought in respect of this matter.

NUMBER OF LICENCES TO BE ISSUED:

A number of observations may be made regarding the view, expressed in the Interim Report, that an unlimited number of licences ought to be issued. These may vary depending upon the approach to be taken in respect of:

(i) whether or not land-based casino licensees are to have any interest in internet licences;

(ii) whether gambling taxes in any form are to be levied, and

(iii) the extent of corporate tax payable.

It may perhaps be mentioned that an identifiable risk attendant on the proliferation of internet gambling licences in any jurisdiction is the perception by consumers (whether well-founded or not) that the extent of regulation is minimal.

If land-based casino licensees are to have a sole or a partnership interest in internet licences, based on the protection of their interests, the potential exists for the award of forty internet licences nationwide. There would seem to be little point in making provision for more than forty such licences and, of course, were this to occur, it would defeat the objective of protecting these interests.

Assuming that internet licences are to be awarded to persons other than the holders of land-based casino licences, a proper assessment of the number of licences to be awarded would doubtless best be calculated by off-setting the income expected to be generated by way of corporate taxes as well as licensing fees and gambling taxes (if applicable) against the loss of revenue to be expected in respect of land-based operations. In this regard, it is important to note that a proliferation of internet gambling operations in South Africa may also threaten the viability of route and site operations, in that it would be much more convenient for persons who might otherwise have made use of route and site facilities to participate in gambling from the relative comfort - and safety - of their homes.

The questions raised in points (i) to (iii) above will be discussed in greater detail below.

IDENTITY OF LICENSEES:

Strenuous debate is likely to develop around this question. In the view of the writer, the greatest opposition to internet gambling will be forthcoming from existing land-based licensees, and with good reason. These companies have tendered for casino licences on the basis that the Legislatures on both the national and provincial levels, had determined that gambling would be permitted, after years of absolute prohibition, on the basis that it would deliver concrete benefits to the community by creating and financing infrastructural development, advancing a host of employment opportunities and ensuring broad-based community empowerment. The costs involved in preparing and submitting these bids, together with the new licence application fees and investigation charges, are acknowledged to be astronomical.  The applicants whose bids are successful (and survive legal challenge) must then implement their proposals. In some provinces, they must pay bid fees. Over and above this, there are exclusivity fees and annual licence and investigation fees to be paid, as well as VAT, company tax, STC and gambling taxes. In this Province, the licence holder must also put up security for the payment of gambling and tax obligations.

Against this backdrop, the reaction of land-based licence holders to the introduction of a new internet gambling dispensation (which, assuming it permits gaming by South African citizens resident here, will reduce their market) involving limited infrastructural investment, negligible job creation, minor, if any, empowerment features and a minimal tax rate (with tax payable being restricted to company tax), is not difficult to predict.

In the writer’s view, it is therefore a strategic imperative to provide for licensed land-based casinos to have an interest in internet betting. Such an interest would effectively douse the otherwise certain opposition, by providing land-based licence holders with the potential (which will not be lost on them) to tap new markets for their product. The licensing process would also be well served by such an approach, in that land-based licence holders would have already been subjected to rigorous probity investigations. This would streamline the licensing function, cut down on expenses and facilitate the speedy implementation of the internet gambling industry.

However, sight should not be lost of the fact that potentially monopolistic practices are to be avoided in the gambling industry, and, as a result, it is suggested that land-based licence holders be given the opportunity to hold a share of, for example, 51% in companies specifically formed to conduct internet gambling. The remaining 49% could be allocated to other concerns, with preference possibly being given to companies (whether operators or other corporate entities) which have already successfully undergone probity, but have not been taken up in the licensing process. In this way the spoils of the gambling industry could be more equitably shared, and the prospects of taking advantage of the window of opportunity currently available to this country by implementing an internet gambling dispensation with speed, significantly enhanced.

PAYMENT OF TAXES:

The Interim Report proposes that company tax at 30% be levied, and that the collection of gambling taxes by the regulator be altogether foregone. It is not clear on what basis the somewhat bald assertion is made that “[t]he key to sound taxation policy in respect of attracting internet gaming companies to locate their businesses in South Africa is to tax company profits rather than transactions via a levy on either bets placed or on winnings”. The levying of company tax only will ensure that the profits of the internet licence holder, rather than those of the country as a whole or, for that matter, the coffers of the regulator, are boosted.

The above approach seems to be a knee-jerk reaction to the admittedly high tax rates applicable or to be applicable to internet gambling in Australia, which are reflected below for information purposes:

	INTERACTIVE GAMBLING TAX RATES IN AUSTRALIAN STATES





	Victoria
	Legislation pending  ( 1999 Bill )

(Interactive Gambling [Player Protection] Bill)
	50% proposed

	Queensland
	Legislation passed  ( 1998 )

(Interactive Gambling [Player Protection] Act)
	50%

	Western Australia
	No legislation
	N/A

	South Australia
	No legislation
	N/A

	Tasmania
	No new legislation
	15% for keno/table games

25-35% for slots on sliding scale

	Australian Capital Territory
	Legislation passed ( 1998 )

(Interactive Gambling Act)
	50%

	*Rate based on net win  (gross wagers minus player payout)

Sources: International Gaming & Wagering Business [IGWB], Vol 20, No 7, July 1999 and Australian Legal Information Institute (www.austlii.edu.au)


While it is important to guard against an over-zealous collection of taxes, it must be observed that, where no taxes at all are levied, once more, the land-based casinos, which will have contributed so much more to the economy than internet licence holders, will once again be left holding the short end of the straw, having made substantial investments, yet still being subject to gambling taxes. While it is important to ensure that whatever internet gambling dispensation may be put in place in South Africa is internationally competitive and that tax rates are not so onerous as to scare off potential investors(, the view is held that gambling taxes (even if on a more moderate scale than those applicable to land-based casinos) should be levied. A lesser rate of taxation for internet gambling transactions would, in turn, be more readily countenanced by the existing industry in circumstances where land-based licensees were guaranteed a piece of the action.

IDENTITY OF THE REGULATOR:

The Interim report proposes that the National Gambling Board should be allocated the licensing function in respect of internet gambling. It is common knowledge that “casinos, racing, gambling and wagering” are, in terms of Schedule 4 to the Constitution, functional areas of concurrent national and provincial legislative competence.

As matters currently stand, however, the National Gambling Board, which is a creature of statute, has no licensing functions. The National Gambling Act would therefore require substantial amendment to make provision for this competence. On a practical level, this would also require the National Board, which to date has operated without significant personnel infrastructure, to invest in considerable resources with a view to performing its licensing (and additional inspection) functions. The question must be raised as to whether these measures are necessary or even merely expedient, based on the contentions advanced in paragraph 6.2 of the Interim Report, which will be dealt with seriatim:

· A successful Internet gaming industry is primarily dependent on the generation of international trust -

It is accepted that trust is a vital ingredient in ensuring international acceptance and utilisation of any internet gambling dispensation which may be put into place by South Africa. However, credibility, like goodwill, is not something which can be attained overnight. International operators and markets alike will look to the history of the regulation of gambling in this country and the extent of conformity between the regulatory mechanisms in place in this country and those of recognised international jurisdictions in order to make a qualitative assessment. If South Africa’s provincial Boards have, by their track record, generated little or no (or conversely, significant)  international trust, this would have a direct effect on the measure of trust to be placed in a South African internet gambling dispensation. The writer does not believe that international operators or markets would draw a qualitative distinction between Provincial Boards and the National Board. Conversely, the view is held that the introduction of yet another regulatory authority into the equation could well generate confusion, at best, or, worse still, doubt as to whether a lack of adherence to internationally accepted standards, mismanagement or the like by Provincial Boards has led to intervention by another regulatory authority; moreover one with no track record in licensing or hands-on regulation to recommend it.

· Regulations endorsed and administered by the South African Government will be perceived internationally as more authoritative than if the same regulations were administered by nine different Provinces –

For the reasons already enunciated above, the writer is not of the view that this will necessarily be the case. However, even if this were so, it must be recalled that section 11 of the National Gambling Act enjoins the Board, in exercising its functions, to have due regard to:



      “(i)

the powers of the provinces, and the regional, economic, financial, social and moral interests of the Republic;




(ii)
the promotion of the basic principles underlying gambling in the Republic referred to in section 13; and




(iii)
international developments in the field of gambling”,


and empowers it to “advise the Minister on the maximum number of any kind of gambling licences to be awarded in the Republic or in any one province”.

In addition, the National Board may “advise and provide guidelines to the provincial authorities on the regulation and control of gambling or wagering activities, including-




(i)
the manner and nature of the regulation and control of gambling activities in general or in connection with a specific gambling activity;




(ii)
the granting, issuing, suspension, withdrawal and amendment of gambling licences;




(iii)
the criteria to be complied with before any gambling licence is granted;




(iv)
the nature and manner of the auditing of the businesses of licensees and the documents and records which shall be kept and submitted to the provincial authorities;




(v)
the imposition of taxes, levies and duties in respect of any gambling activities;




(vi)
the types of games that may be played in a casino;




(vii)
the types, minimum standards and qualities of gambling equipment which may be used by any licensee;




(viii)
the control and restriction of the game of bingo or any similar game;




(ix)
any matter on which the Minister or a provincial authority requires the advice of the Board;




(x)
measures relating to the advancement, upliftment and economic empowerment, through the gambling industry, of persons or groups or categories of persons disadvantaged by unfair discrimination;

(xi) in general, any other matter which the Board may consider necessary or expedient to give advice to the Minister or a provincial authority”.

This, together with the fact that the Minister may determine national norms and standards on the advice of the National Board, and make a variety of regulations in connection with such norms and standards, effectively means that, if the precepts of the National Gambling Act are followed, there will be “regulations endorsed and administered by the South African Government” in force. It follows that the adoption of regulations on a national level is not a sine qua non for the actual regulation of the internet gambling industry by the National Gambling Board.

· Australia is already experiencing difficulties as a result of leaving Internet gaming to regulation by each of its Provinces because inevitably the Provinces wind up competing against each other –

The writer has established that the impact of the competition referred to above in Australia is, at best, moderate. The information provided suggests that, of the various provinces, only two (being the smaller provinces of Tasmania and the Northern Territory) have decided not to participate in the regulatory framework operative or to be implemented elsewhere. 

The general trend is, however, that an inter-jurisdictional co-operative regulatory scheme has been established, in terms of which the provinces enact their own legislation and recognise the compatible legislation of other provinces (participating jurisdictions). The scheme is set out in the Queensland Interactive Gambling (Player Protection) Act as follows:

“General features of the regulatory scheme

9.(1)
This Act contemplates a cooperative scheme between Queensland and other jurisdictions for the regulation and control of interactive gambling.

(2) However, this Act is not dependent on participation by any other jurisdiction in the regulatory scheme.

(3) The regulation and control of interactive gambling is to be achieved through a statutory scheme consisting of this act and the corresponding laws of participating jurisdictions for the licensing and control of persons who conduct, or exercise an important role in the conduct of, interactive games.

Declaration of participating jurisdictions and corresponding law

10.(1)
If the Minister is satisfied the law of another jurisdiction is compatible with this act, the Governor in council may, on the Minister’s recommendation, declare – 

(a) the other jurisdiction is to be regarded under this act as a participating jurisdiction;  and

(b) the relevant law of the other jurisdiction (including the law as amended or substituted from time to time) is to be regarded as a corresponding law.

(2) However, a declaration is not to be made under this section unless the Minister has entered into an agreement (an “intergovernmental agreement”) with the prospective participating regulator that makes, in the Minister’s opinion, adequate provision for the following matters –

(a) the taxation of authorised games on a uniform or consistent basis;

(b) collaboration between gaming officials and officers of the other jurisdiction engaged in the administration of the relevant law of the other jurisdiction.

(c) mutual recognition of licences and administrative acts between jurisdictions;

(d) sharing of tax revenue derived from interactive gambling on an equitable basis.

(3) If the Minister considers the law of a participating jurisdiction is no longer compatible with this act, or the intergovernmental agreement with the participating jurisdiction is not operating satisfactorily, the Governor in Council may, on the Minister’s recommendation, declare –

(a) the other jurisdiction is, as from a specified date, no longer to be regarded as a participating jurisdiction;  and

(b) the relevant law of the other jurisdiction is, as from a specified date, no longer to be regarded as a corresponding law.

(4)
A declaration under this section is to be made by regulation.”

It is apparent from the above that the aim of the co-operative regulatory scheme is to establish uniform inter-jurisdictional standards in Australia, much as could be achieved through regulation on a national level in this country. It will be noted that the collection of taxes at uniform rates is a key pre-requisite for participation by any given jurisdiction in the scheme. It is therefore to be expected that all participating jurisdictions will levy the same tax rates. Those States or Territories which wish to “compete” by levying lower taxes will not be recognised by the participating jurisdictions and will not be permitted to sell or advertise their product in those jurisdictions. It should also be pointed out that the corporate tax rate of 36% (on profits) applies uniformly throughout Australia. It would therefore appear that the only instances of inter-provincial competition are ascribable to differences in tax rates. Needless to say, the smaller “breakaway” provinces are, however, somewhat hamstrung by their inability to offer or advertise their product in participating jurisdictions.

The short answer to the perceived problem of inter-provincial competition is therefore to have national regulations prescribing a set rate in respect of gambling taxes.     

· Internet policy is really part of a project in international commerce, aimed at securing significant export earnings for the South African economy, and as such should be governed by national policy –

There are no pressing policy considerations, of which the writer is aware, to support the contention that Provinces, which in terms of the Constitution, share with the National Parliament the legislative competence to regulate matters such as consumer protection, trade and regional planning and development, should forego the benefits forthcoming from internet gambling in favour of a nationally regulated internet gambling dispensation.

·     The National Gambling Board is already established and is the repository of the collective experience and skill in the area of gaming regulation.

With the greatest respect to the learned authors of the Interim Report and the National Gambling Board, it must be said that the overwhelming proportion of experience and skill in regulating gambling in South Africa is located in the provincial Boards, who have had extensive hands-on experience in the relevant subject matter. Because of the intensive licensing process which they have been through, Provincial Boards have met more often, been exposed to an infinitely wider variety of issues, and become increasingly familiar with not only the practical aspects of gambling regulation, but also the more complex and demanding issues of administrative action with which they have had to grapple. Their staff have been networking on an ongoing basis through the Southern African Gambling Regulators’ Association (“SAGRA”) and have themselves, in the absence of any regulations yet promulgated on a national level, sought to achieve uniformity on crucial issues of mutual concern. It is a matter of record that delays in the publication of national regulations, for whatever reason they may have been occasioned, have hamstrung Provincial Boards in the execution of their licensing functions with regard to route operator and site licences, and have led to growing dissatisfaction in the limited gambling machine industry.

As has been stated earlier in this memorandum, Provincial Boards have a constantly expanding database of information, and, if existing licence holders are to be given the opportunity to apply for internet gambling licences, the fact that probity investigations will already have been undertaken will significantly streamline the licensing process, and enable South Africa to take advantage of the limited window of opportunity to establish itself as a credible player in the global market. Even if land-based licence holders are not to be taken up in the licensing process, the Provincial Boards and their staff have developed invaluable expertise in conducting probity investigations, a function which to date has not occupied the attention of the National Board. Against this backdrop, according this competence to the National Board would, in the writer’s view, be not only superfluous, but time-consuming and expensive. 

Furthermore, National Board members are dispersed throughout the country, making the regular meetings required logistically difficult to schedule, and extremely expensive to arrange.

CONCLUSION:

 The writer has attempted to deal with the central issues of relevance in assessing whether internet gambling should be legalised in South Africa, and, if so, on what basis. A number of other issues, such as the management of patron disputes, money landering, underage gambling, banking issues, suitability criteria (which should not differ materially from those currently reflected in provincial legislation) and the like are acknowledged to be of importance and to merit full investigation once a decision has been made as to the central policy issues. The writer acknowledges having attempted to address these latter issues somewhat to the exclusion of the former, and recommends as follows:

· Internet gambling should be legalised in South Africa.

· South African citizens resident in this country should not be permitted to participate in internet gambling.

· There should be a limit on the number of internet gambling licences to be issued.

· Licensees should pay gambling tax, at a rate to be determined nationally.

· Land-based licence holders should be given the opportunity to participate in internet gambling activities by virtue of a shareholding in the internet gambling licensee.

· Internet gambling licence holders should extend no credit to players.

· Players should be registered with the internet gambling licence holder, and their personal information verified, before being allowed to open an account.

· Players should be allowed to play only on the basis that they are registered account holders.

· Bets should not be accepted in Rands, but should ideally be limited to Dollar denominations. However, depending on the practical effects of this, consideration could also be given to accepting bets in Dollars, Euro and Yen.

· Provincial Gambling Boards should regulate internet gambling licence holders operating within their jurisdictions (with the number of licences per jurisdiction perhaps corresponding with the number of casino operator licences allocated in respect of such jurisdiction).

· National regulations should be promulgated to ensure uniformity among Provinces in respect of their approach to internet gambling.

· There should be little, if any difference in the suitability criteria currently applicable to land-based licence holders, and the integrity of all equipment used should be a key priority.

It is trusted that the above will contribute to the debate in a constructive manner.

A M GIBSON

LEGAL MANAGER : WESTERN CAPE GAMBLING & RACING BOARD

ANNEXURE “B”

Comments of WCGRB on Paper entitled: The Internet (e-Gambling) Gambling Policy of South Africa (February 2002)
A paper entitled “The Internet (e-Gambling) Gambling Policy of South Africa” prepared for the Chief Executive Officer of the National Gambling Board (“NGB”) by GGS-AU (Pty) Ltd has recently been made available to provincial licensing authorities. It is hoped that the e-Gambling Policy referred to in the title of the paper is not yet cast in stone and that the comments of the latter authorities will therefore be permitted to contribute meaningfully towards the evolution of an e-Gambling approach which will benefit all industry role
players in South Africa.

From the outset, it must be said that the Report appears to proceed from the assumption that the “major policy decisions” to which it addresses itself are a fait accompli. It is stated in the Report, for example, that “South Africa has decided to regulate Internet Gambling (e-Gambling)”. As authority for this statement, reference is made to a report entitled “Project South Africa: Internet Gaming and South Africa: Implications, Costs and Opportunities”, which was commissioned in 1999. It should be mentioned that this Report, which styled itself as an “Interim Report”, did not at any juncture purport to make anything other than tentative recommendations in respect of a possible way forward regarding Internet gambling in this country and certainly did not lay down a national policy in this regard. It should be added that this is not surprising, since the National Gambling Board does not have the statutory authority to determine national policy in respect of gambling – that privilege is the preserve of the national and provincial legislatures which enjoy concurrent legislative competence in respect of gambling in terms of Schedule 4 to the Constitution of the Republic of South Africa, Act 108 of 1996 (“the Constitution”). The finite objects of the National Gambling Board are very clearly defined as follows in the National Gambling Act, Act 33 of 1996, as amended (“the Act”):

“[a33y1996s10]10
Objects of Board


The objects of the Board shall be- 



(a)
with a view to the effective performance of certain matters relating to casinos, gambling and wagering to promote uniform norms and standards applying generally throughout the Republic, and to bring about uniformity in the legislation relating to gambling in force in the various provinces;



(b)
to establish and maintain a national inspectorate to perform inspection services in respect of certain gambling activities;



(c) 
to monitor the existence of any dominant or over-concentrated market-share in the gambling industry in the Republic; 



(d) 
to advise the Minister and the provinces on any matter in respect of which the Minister or the provinces require the advice of the Board;



(e) 
to do research with reference to any matter referred to in paragraph (a) and to study and investigate all such matters in order to make recommendations for the development, improvement, modernisation or reform thereof;



(f) 
to facilitate the resolution of any disputes which may arise between the respective provinces regarding the regulation and control of gambling activities; and 

(g) to liaise with any foreign or international body having any objects similar to the objects of the Board.”

The National Gambling Board is, in turn, given very specific powers directed at enabling it to attain its stated objects. None of these includes the determination of national policy in respect of gambling, except inasmuch as its advice to the Minister may result in regulations being promulgated in terms of section 17 of the Act, and thus, the codification of certain matters of general policy. However, against this backdrop, and in the absence of clear legislative indicators of policy, it must be accepted, therefore, that, as yet, no definite e-Gambling policy can be said to have been established in South Africa. All references to “policy” in the Report will therefore be interpreted as being representative only of the NGB’s view as to the framework within which it would like to see the e-Gambling industry in this country being developed. In this regard, it should be mentioned that, to the writer’s knowledge, no input was sought from any of the provincial licensing authorities, which have the benefit of hands-on regulation of the gambling industry in the various Provinces of South Africa, regarding the formulation of such an important policy.

In this way it appears that the NGB has decided that “the National Gambling Board will regulate e-Gambling at a national level”.
 While, as has been stated above, it must be recognised that this is not a validly developed policy, its merits as a possible future option should be carefully examined. In doing so, it must be acknowledged that- 

· the National Gambling Board has no licensing authority flowing from the statutory dispensation within which it exists;

· the absence of any licensing powers means that the National Gambling Board, as opposed to the provincial licensing authorities, has no hands-on experience in the field of gambling regulation;

· enormous infrastructure will have to be put in place if the National Gambling Board is to be endowed with licensing powers;

· the setting up of the necessary infrastructure will involve substantial expense to the taxpayer;

· the proposed tax regime in respect of e-Gambling will have a plethora of negative fiscal implications on both a national and a provincial level;

· provincial licensing authorities already have the infrastructure to regulate Internet gambling in their areas of jurisdiction with little or no added cost implications;

· the motivation for the view that the interests of the e-Gambling industry and the people of South Africa would best be served by the regulation of e-Gambling on a national level appears to be based on a number of misconceptions (perhaps due to a failure to consult widely enough before preparing the Report) regarding the merits of regulation on a national level as opposed to the consequences attendant on regulation on a provincial level. This results in flawed arguments being put forth in support of regulation of e-Gambling on a national level, and

· perhaps most importantly, no account whatsoever is taken of the negative consequences to the existing gambling industry in South Africa which would inevitably result if the policy purported to be put in place by the National Gambling Board in the Report were to be implemented.

Certain of the above issues have already been raised in comments furnished by the Western Cape Gambling and Racing Board in response to the Interim Report to which reference has been made on page 1 hereof. To the extent that these comments remain relevant, in view of the subject matter and content of the GGS Report, they will be quoted again in the hope that they will be taken into account at this juncture in the development of a national e-Gambling policy. The issues cited above will be dealt with broadly in the order in which they have been raised.

The National Gambling Board has no statutory licensing authority

This has been raised in a number of contexts in the past.

It is apparent from the provisions of section 10 of the Act that it was never intended that the National Gambling Board should be a body seized with the licensing of persons conducting gambling activities. If the National Board is to acquire a licensing function to be exercised exclusively by it, it follows that the provisions regulating the manner in which these licences are to be invited, applied for, investigated, considered, evaluated, granted, refused, or postponed as well as the various fees, taxes and levies payable in respect thereof, and the eligibility and probity criteria of application will have to be incorporated into the Act. Application forms and all the documentation traditionally accompanying such will also have to be developed. It is also noted that the National Gambling Board intends to license employees, and therefore will have to develop expertise in conducting personal history probity investigations as well as those pertaining to business entities. The GGS Report also states that, apart from “key’ personnel and operators, “software back-end system suppliers and testing agencies must [also] submit to probity checks”
. It is unclear whether this is intended to convey that these latter individuals or entities will also require licensing by the NGB. Moreover, the Report speaks of  “various endorsements” to operator licences, and separate licences (to be issued by the NGB) to the holders of land-based casino operator licences wishing to offer Internet or other forms of virtual gambling. This implies that at least certain operators which are licensed by provincial licensing authorities will now also require licences from the NGB to conduct certain of their activities. This duplication in regulatory functions between the NGB and the provincial licensing authorities vis-à-vis individual licence holders, is extremely unhealthy because it blurs the line previously created, in terms of which it was the function of the NGB to perform a general oversight and co-ordinating role, rather than itself being an active industry player. In addition, if the holders of land-based casino operator licences are not necessarily to be licensed to offer e-Gambling
, while other entities, which have not made concrete investments in this country on nearly the same scale, are, and will furthermore be granted the benefit of “an internationally competitive tax rate” not presently enjoyed by land-based operations,
 this might well prove a catalyst for potentially adversarial relations between the different categories of licence holder inter se on the one hand, and the National Gambling Board and the provincial licensing authorities on the other.

It should also be common cause that the drafting of an entire licensing framework will take a considerable amount of time, as will the subsequent appointment and thorough training of the necessary personnel, with the result that the limited period within which South Africa will be able to establish itself as a global player in the e-Gambling market will probably have elapsed by the time that all the necessary steps have been taken, bearing in mind that additional time will have to be allotted for the drafting and issue of Requests for Proposals, the investigation of applications received by the newly appointed staff of the NGB and the eventual adjudication of the applications investigated. As will be mentioned below, the same drawbacks are conspicuously absent in the scenario in which the licensing of Internet gambling operations is undertaken by the existing provincial licensing authorities.

The National Gambling Board has no hands-on experience in the field of regulation

The Interim Report, to which reference has been made above, originally proposed that the National Gambling Board should be allocated the licensing function in respect of internet gambling. As has been stated, it is common knowledge that “casinos, racing, gambling and wagering” are, in terms of Schedule 4 to the Constitution, functional areas of concurrent national and provincial legislative competence.

As has been indicated above, however, the National Gambling Board, which is a creature of statute, has not been conferred any licensing functions by the statute which created it. The National Gambling Act would therefore require substantial amendment to make provision for this competence. On a practical level, this would also require the National Board to invest in considerable resources with a view to performing its licensing (and additional inspection) functions. The question must be raised as to whether these measures are necessary or even merely expedient, based on the contentions which were originally advanced in paragraph 6.2 of the Interim Report, which will be dealt with seriatim:

· A successful Internet gaming industry is primarily dependent on the generation of international trust -

It is accepted that trust is a vital ingredient in ensuring international acceptance and utilisation of any internet gambling dispensation which may be put into place by South Africa. However, credibility, like goodwill, is not something which can be attained overnight. International operators and markets alike will look to the history of the regulation of gambling in this country and the extent of conformity between the regulatory mechanisms in place in this country and those of recognised international jurisdictions in order to make a qualitative assessment. If South Africa’s provincial Boards have, by their track record, generated little or no (or conversely, significant)  international trust, this would have a direct effect on the measure of trust to be placed in a South African internet gambling dispensation. 

In this regard, it is quite apparent that if, as the GGS Report states, South African regulation is well regarded internationally, this is solely as a result of the track records of the individual provincial Boards, since they are the only bodies which have embarked upon actual regulation of the gambling industry to date. In any event, the writer does not believe that international operators or markets would necessarily draw a qualitative distinction between Provincial Boards and the National Board. Conversely, the view is held that the introduction of yet another regulatory authority into the equation could well generate confusion, at best, or, worse still, doubt as to whether a lack of adherence to internationally accepted standards, mismanagement or the like by Provincial Boards has led to intervention by another regulatory authority; moreover one with no track record in licensing or hands-on regulation to recommend it.

· Regulations endorsed and administered by the South African Government will be perceived internationally as more authoritative than if the same regulations were administered by nine different Provinces –


For the reasons already enunciated above, the writer is not of the view that this will necessarily be the case. However, even if this were so, it must be recalled that section 11 of the National Gambling Act enjoins the Board, in exercising its functions, to have due regard, inter alia, to “the powers of the provinces, and the regional, economic, financial, social and moral interests of the Republic”.

However, it should not be forgotten that the National Board may “advise and provide guidelines to the provincial authorities on the regulation and control of gambling or wagering activities, including-




(i)
the manner and nature of the regulation and control of gambling activities in general or in connection with a specific gambling activity;




(ii)
the granting, issuing, suspension, withdrawal and amendment of gambling licences;




(iii)
the criteria to be complied with before any gambling licence is granted;




(iv)
the nature and manner of the auditing of the businesses of licensees and the documents and records which shall be kept and submitted to the provincial authorities;




(v)
the imposition of taxes, levies and duties in respect of any gambling activities;




(vi)
the types of games that may be played in a casino;




(vii)
the types, minimum standards and qualities of gambling equipment which may be used by any licensee;




(viii)
the control and restriction of the game of bingo or any similar game;




(ix)
any matter on which the Minister or a provincial authority requires the advice of the Board;




(x)
measures relating to the advancement, upliftment and economic empowerment, through the gambling industry, of persons or groups or categories of persons disadvantaged by unfair discrimination;

(xii) in general, any other matter which the Board may consider necessary or expedient to give advice to the Minister or a provincial authority”.

This, together with the fact that the Minister may determine national norms and standards on the advice of the National Board, and make a variety of regulations in connection with such norms and standards, effectively means that, if the precepts of the National Gambling Act are followed, it would be open to the NGB to advise the Minister on the manner in which it feels Internet gambling should be regulated in South Africa, whereupon the Honourable Minister would be at large to determine national norms and standards in this regard, as well as making regulations in terms of section 17 of the Act. In such a case, there would be “regulations endorsed and administered by the South African Government” in force. It follows that the adoption of regulations on a national level is not a sine qua non for the actual regulation of the internet gambling industry by the National Gambling Board, which seemed to be the misconception on which the original recommendation in this regard contained in the Interim Report was based.

· Australia experienced difficulties as a result of leaving Internet gaming to regulation by each of its Provinces because inevitably the Provinces wound up competing against each other –

While it is true that in Australia, after a most propitious beginning, the licensed Internet gambling industry has floundered, this is due rather to the fact that the option was left open to individual states whether they would participate in the statutory dispensation created in terms of Internet gambling or proceed on their own terms. The information provided suggests that, of the various provinces, only two (being the smaller provinces of Tasmania and the Northern Territory) decided not to participate in the regulatory framework operative or implemented elsewhere. If a standard tax rate had been set by national regulation, there would have been no breakaway states and therefore no competition between states by way of tax incentives. If the tax rate is fixed by national regulation in South Africa, there cannot be any competition between individual provincial jurisdictions.

The general trend in Australia was, however, that an inter-jurisdictional co-operative regulatory scheme was established, in terms of which the provinces enacted their own legislation, recognising the compatible legislation of other provinces (participating jurisdictions). The scheme was set out in the Queensland Interactive Gambling (Player Protection) Act as follows:

“General features of the regulatory scheme

9.(1)
This Act contemplates a cooperative scheme between Queensland and other jurisdictions for the regulation and control of interactive gambling.

(4) However, this Act is not dependent on participation by any other jurisdiction in the regulatory scheme.

(5) The regulation and control of interactive gambling is to be achieved through a statutory scheme consisting of this act and the corresponding laws of participating jurisdictions for the licensing and control of persons who conduct, or exercise an important role in the conduct of, interactive games.

Declaration of participating jurisdictions and corresponding law

10.(1)
If the Minister is satisfied the law of another jurisdiction is compatible with this act, the Governor in council may, on the Minister’s recommendation, declare – 

(c) the other jurisdiction is to be regarded under this act as a participating jurisdiction;  and

(d) the relevant law of the other jurisdiction (including the law as amended or substituted from time to time) is to be regarded as a corresponding law.

(4) However, a declaration is not to be made under this section unless the Minister has entered into an agreement (an “intergovernmental agreement”) with the prospective participating regulator that makes, in the Minister’s opinion, adequate provision for the following matters –

(e) the taxation of authorised games on a uniform or consistent basis;

(f) collaboration between gaming officials and officers of the other jurisdiction engaged in the administration of the relevant law of the other jurisdiction.

(g) mutual recognition of licences and administrative acts between jurisdictions;

(h) sharing of tax revenue derived from interactive gambling on an equitable basis.

(5) If the Minister considers the law of a participating jurisdiction is no longer compatible with this act, or the intergovernmental agreement with the participating jurisdiction is not operating satisfactorily, the Governor in Council may, on the Minister’s recommendation, declare –

(c) the other jurisdiction is, as from a specified date, no longer to be regarded as a participating jurisdiction;  and

(d) the relevant law of the other jurisdiction is, as from a specified date, no longer to be regarded as a corresponding law.

(4)
A declaration under this section is to be made by regulation.”

It is apparent from the above that the aim of the co-operative regulatory scheme was to establish uniform inter-jurisdictional standards in Australia, much as could be achieved through regulation on a national level in this country. It will be noted that the collection of taxes at uniform rates was a key pre-requisite for participation by any given jurisdiction in the scheme. It was therefore expected that all participating jurisdictions would levy the same tax rates. Those States or Territories which wished to “compete” by levying lower taxes were not recognised by the participating jurisdictions and were not permitted to sell or advertise their product in those jurisdictions. However, what should have occurred was that states not wishing to abide by the tax rate should not have been allowed to offer Internet gambling at all.

It should also be pointed out that the corporate tax rate of 36% (on profits) applied uniformly throughout Australia. It would therefore appear that the only instances of inter-provincial competition were ascribable to differences in tax rates. 

The short answer to the perceived problem of inter-provincial competition is therefore to have national regulations prescribing a set rate in respect of gambling taxes. This would be in compliance with the National Gambling Act and be enforceable nationally. There is no need for regulation on a national level solely on the basis that competition between provinces is feared.     

· Internet policy is really part of a project in international commerce, aimed at securing significant export earnings for the South African economy, and as such should be governed by national policy –

There are no pressing policy considerations, of which the writer is aware, to support the contention that Provinces, which in terms of the Constitution, share with the National Parliament the legislative competence to regulate matters such as consumer protection, trade and regional planning and development, should forego the benefits forthcoming from internet gambling in favour of a nationally regulated internet gambling dispensation.

(
The National Gambling Board is already established and is the repository of the collective experience and skill in the area of gaming regulation.

In this regard, with the greatest respect to the learned authors of the Interim Report and the National Gambling Board, it must be said that the overwhelming proportion of experience and skill in regulating gambling in South Africa is located in the provincial Boards, who have had extensive hands-on experience in the relevant subject matter. Because of the intensive licensing process which they have been through and their years of experience in regulation of the industry, Provincial Boards have met more often, been exposed to an infinitely wider variety of issues, and become increasingly familiar with not only the practical aspects of gambling regulation, but also the more complex and demanding issues of administrative action with which they have had to grapple. Their staff have been networking on an ongoing basis, initially through the Southern African Gambling Regulators’ Association (“SAGRA”) and later through various fora established subsequent thereto, and have themselves sought to achieve uniformity on crucial issues of mutual concern. 

Provincial Boards have a constantly expanding database of information, and, if existing licence holders are to be given the opportunity to apply for internet gambling licences (which will be discussed in greater detail below), the fact that probity investigations will already have been undertaken in respect of these entities will significantly streamline the licensing process, and enable South Africa to take advantage of the limited window of opportunity to establish itself as a credible player in the global market. 

Even if land-based licence holders were not to be taken up in the licensing process, it must be acknowledged that most of the Provincial Boards and their staff have developed invaluable expertise in conducting probity investigations, a function which to date has not occupied the attention of the National Board. Against this backdrop, according this competence to the National Board, bearing in mind its intended manner of functioning and therefore its current infrastructural resources, would, in the writer’s view, be not only superfluous, but also time-consuming and expensive.

Costs and extent of infrastructure required to confer licensing functions on the NGB 

As has been stated, the costs to the taxpayer of all the machinery required (effectively) to create and administer yet another hands-on gambling regulatory authority for the sole purpose of performing a function which may most effectively be attended to by experienced provincial Boards on the basis of their existing jurisdiction, would be extremely difficult to justify.

Negative implications of the proposed tax structure

It is proposed that a “minimal gambling tax” will be levied, with different tax rates being imposed in respect of gaming, sports betting and wagering. It is unclear what these tax rates, which will be set by the National Gambling Board
, will be, other than it is intended, by the imposition of a “minimal” rate, to attract a substantial number of operators. Furthermore, it is unclear from the Report whether the National Gambling Board will remit these taxes back to the Provinces (assuming that it is legally competent, in that event, to collect such (provincial) taxes on a national level). In any event, if all the servers from which e-Gambling operations are to be run are located in a concentrated area in Gauteng
, it is indeed doubtful whether any provincial taxes would indeed be generated by such operations elsewhere than in Gauteng itself.

The effect of levying a “minimal tax” rate on licensed e-Gambling operators while retaining the current tax dispensations in respect of the land-based casinos in South Africa will be potentially crippling for these casinos. The spin-off effects of this on the various provincial fisci and, by implication, the individual inhabitants of the various provinces will aggravate this negative impact. This will, however, be discussed in considerably more depth below when certain of the many disadvantages inherent in the proposals contained in the Report are individually highlighted and analysed.

Misconceptions regarding the benefits of regulation on a national level

A number of reasons are advanced as to why regulation of e-Gambling on a national level would best serve the interests of all role players in South Africa. These reasons are, without exception, based on inaccurate or incomplete information, a situation which could have been averted had the persons responsible for the preparation of the Report seen fit to involve the provincial licensing authorities in their investigations into this matter or simply to consult on the key “policy” issues identified.

One of the major reasons given for a single national regulatory approach in respect of e-Gambling is that national legislation in this regard is required, because this is “a matter which cannot be regulated effectively by legislation enacted by the respective provinces individually”. The contention is made that the provincial Boards, while they may be in a position to regulate e-Gambling, will not necessarily be able to regulate it effectively, because of the potential for conflict which would be created if varying standards were imposed in respect of crucial matters at provincial level. In this way, emphasis is placed on the need for a single standard where the particular feature-

· falls to be regulated on a national level (such as telecommunications);

· if compromised, will have the effect of lowering the barriers to entry of the indurty, and/or

· if compromised, will undermine the desired player protection levels.

The simple answer to the above is that it is open to the National Gambling Board to advise the Minister of Trade and Industry on those areas in respect of which it feels there can be no lowering of standards on a provincial level. These could then form the basis of norms and standards for the e-Gambling industry, and/or could also be taken up in Regulations promulgated by the Minister in terms of the Act. This would effectively limit all the potentially undesirable practices and specters of inter-provincial competitiveness on which so much emphasis is placed in the GGS Report. The regulations would apply throughout the country and a province not complying with the applicable standards could be swiftly brought to book by the National Gambling Board. Therefore, it can be said without a shadow of a doubt, that no national legislation is necessary on the grounds that e-Gambling cannot effectively be regulated by the provinces in their individual capacities. It should not be lost sight of that it would, in any event, be necessary for the NGB to determine what its central requirements would be before embarking upon its own licensing process in respect of e-Gambling; therefore the making of recommendations to the Minister with a view to the incorporation thereof into a national standard or regulations, as the case may be, will not in any way retard the process. On the contrary, if anything, it will speed up the process, since regulations can be promulgated in a much shorter space of time than is required in respect of national legislation.

It is also contended that national legislation is necessary because e-Gambling, in order to be effectively regulated, requires uniformity across the nation. As has been said, this uniformity can easily be achieved by the creation of norms and standards and the promulgation of national regulations in terms of the Act, rendering the “uniformity” argument nothing more than a red herring. It seems that the authors of the GGS Report are of the view that the pace at which changes will occur in the e-Gambling environment makes it imperative to regulate by means of a “risk-based approach”. It is contended in the Report that this mode of regulation is not properly achieved by “published standards”. It seems therefore, reading between the lines, that the NGB does not intend formally listing its regulatory requirements as a matter of procedure, but altering them on an ad hoc basis, so as to keep pace with changing technology, apparently by simple verbal or written instructions to its licence holders. This would be an entirely untenable method of regulation, since, in the interests of legal certainty and uniformity, all applicable rules will have to be codified. In any event, the promulgation of regulations or standards is not conceded to be incompatible with the adoption of a “risk-based” approach to the regulation of e-Gambling.

The above arguments, although not exhaustive, appear to represent the high water mark of the case for regulating e-Gambling on a national basis as reflected in the GGS Report. There can be no doubt that the above contentions are wholly inadequate to show that the proposed national legislation (being the relevant amendments proposed to the Act) is necessary for the purposes stipulated in section 146 of the Constitution and therefore would prevail over any possible provincial counterpart in the event of a conflict between provincial and national legislation in this regard.

Negative consequences to the existing gambling industry of implementation of policies set out in GGS Report
As has been suggested earlier, it should be brought to the attention of the policy makers that, not only would the implementation of the e-Gambling dispensation not entail any benefit to the industry, potential licensees or the public in general, but it would actually occasion great harm to the existing licensed gambling industry. The various primary negative impacts will be dealt with individually below.

Unlimited number of operator licences

A decision to allow an unlimited number of operator licences will be harmful to the existing casino industry and very probably the LPM industry, which has not yet been established. 

If South African nationals are not to be prohibited from participating in e-Gambling, which seems to be the case, then it must be accepted that the options open to the ordinary person to gamble will multiply enormously if the dispensation argued for is implemented. It will no longer be necessary to visit licensed premises to participate in legal gambling. The established casinos (and, when applicable, route operations) will have to compete with an ever-expanding array of licensed operators, offering facilities which do not require the public even to move from the comfort of their homes or to make use of any accessories over and above a cellular telephone.

It must also be asked whether the mushrooming of operators could not easily be regarded as occasioning an over-stimulation of the latent demand for gambling, something which the National Gambling Board is statutorily charged to guard against.

The minimal tax rate

In the above context, it must also be appreciated that a central feature of the stated policy is that a “minimal gambling tax” is to be levied. This is in contradistinction to the rates payable by the holders of land-based casino operator licences
, which, it is stated, will not be guaranteed e-Gambling operator licences.
 The effect of this is that the land-based operators, which have invested billions of rand into the South African economy, delivered significant tourism infrastructure, created manifold employment opportunities and spearheaded a range of empowerment initiatives in exchange for the exclusivity
 of holding a casino operator licence (there are only 40 nationwide), will find themselves having to compete for patronage with an unlimited number of e-Gambling licence holders, which have not made anything like the same quantum of investment, in circumstances where the latter pay significantly less tax. The inequity inherent in such a situation is self-explanatory and cannot be ignored or wished away.

Identity of licence holders

Against the backdrop of the above, it has previously been suggested that the number of licences to be issued should be limited, and that the holders of land-based casino licences should be given the exclusive option to conduct e-Gambling operations. This could be accomplished by a number of means, such as:

· by allowing land-based casino operators to hold a majority share in the internet gambling licences issued; or

· by allowing the land-based operators, in their present corporate form, to hold such licences outright, and

· by allowing either of the above scenarios to be implemented under the aegis of the provincial licensing authority having jurisdiction over the land-based licence holder, either

· as a component of the activities authorised by the casino operator licence granted to such casino operator, or

· as an independent licence type, introduced into the relevant provincial legislation by way of an amendment, and, in both cases

· subject to compliance with such provincial laws as may be of force and effect, as well as the National Regulations and all applicable norms and standards.

It is submitted that the advantages of such an approach are self-evident. In all such cases, the prospective licence holders (or, at the very least, their majority shareholders) will already have been through probity investigations, significantly speeding up the licensing process. Moreover, they would be obliged, because of their infrastructural investment in the land-based casino developments, to maintain a local presence, facilitating continuous day-to-day regulation, and would have had significant experience of local conditions and gambling operations in general. Moreover, the provincial licensing authorities have the necessary experience in hands-on regulation and would not require significant, if any, additional infrastructure in order to regulate e-Gambling on this basis. Nor would significant amendments to provincial legislation be required. All matters in respect of which uniformity was regarded as being of cardinal importance could be covered by way of national regulations, which could be enforced to ensure compliance by all provincial licensing Boards, eliminating any fears that the integrity of the various systems might differ materially or that varying standards would occasion unwelcome inter-provincial competition or conflict.

In addition, this would be a wholly satisfactory solution to the land-based casino operator, which would not have to compete with other entities on an unequal basis, both in respect of the extent of its initial investment in the country and in respect of an unequal tax rate. If land-based operators were to be given the opportunity to offer internet gambling, either as a component of their operations or under authority of a licence issued by a provincial Board, there would be no reason why the same tax rate as that which they pay in respect of their land-based casinos, should not apply, or, at the very least, the lowest common denominator of the casino taxes payable in the various provinces, if uniformity in this regard is considered to be of critical importance. This would result in enhanced tax revenues to the provincial coffers. It should also be borne in mind that, in this scenario, there is no prospect of competition between provinces, since there will be no jockeying for licences. In addition, it is utter nonsense to imply, if the GGS Report sets out to do so
, that casino gambling, or even the limited payout machine industry for that matter, does not involve telecommunications, finance or banking. All these are commercial realities that are as much involved in casino gambling and the limited gambling machine industry as they are in the field of e-Gambling, yet these are not regulated by the National Gambling Board by reason thereof.

It should also be borne in mind that the allocation of e-Gambling licences to the holders of land-based casinos will not only prevent them from coming into (unfair) competition with other entities which have added less value to the economy of this country, but will also give them an enhanced opportunity to market their brand on the web and simultaneously to promote international tourism. This also prevents them from being placed in a position where they are obliged to cut back on overheads in order to survive, given the competition from the holders of e-Gambling licences, by retrenching staff, cutting back on much-needed training and skills development or limiting operations.

Furthermore, if land-based casinos are given internet gambling licences, it will not be of particular consequence whether South African nationals are permitted to participate in e-Gambling or not, since this will not expose land-based casinos to competition from entities which do nothing more than provide servers and a few employment opportunities at a reduced tax rate. The extent to which South African nationals will elect to gamble with a particular e-Casino will depend upon the efficacy of its marketing on the web rather than factors which cannot be addressed or controlled by the holders of land-based casino operator licences. However, if other entities are licensed in terms of the proposals contained in the GGS Report, these will, as has been said, compete (on a dramatically uneven playing field) for the discretionary income of the South African public in circumstances where the latter are not precluded from participating in e-Gambling.

In addition, if provincial licensing authorities regulate e-Gambling, the considerable expenses involved in putting in place all the mechanisms and infrastructure required for regulation on a national level will have been averted. Furthermore, national economic policy will not be served by the concentration of all internet operations in a single area. However, if provincial licensing authorities regulate e-Gambling in the manner proposed herein, this will occasion an equitable spread of the benefits to be gained thereby throughout the country.

Little attention has been given in this memorandum to an analysis of the types of events proposed to be regulated or the manner of their regulation, on the basis that the principles which form the basis of the policy purported to be laid down, are based on inaccurate data or merely misconceptions and require reassessment on an urgent basis.

It is hoped that this comment will be taken into account, although it is substantially similar to the comment furnished in response to the Interim Report in 1999. It is noted that, although reference is made to such comment in footnote 4 of the GGS Report, there is no indication therein that any aspect of the comment furnished was evaluated or even discussed, and the GGS Report reflects no inclination to deal with any of the submissions raised therein. Despite this, it is hoped that, in the interests of transparency and co-operative governance, and with a view to developing an e-Gambling dispensation which will indeed serve the interests of this country, an attempt will be made to address the merits of the contentions contained herein in a meaningful way.
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BILL

To amend the National Gambling Act, 2004, so as to amend certain definitions and insert new definitions; to provide for the regulation of interactive gambling; to provide for the registration of players and nomination of accounts; to provide for the licensing of interactive gambling providers, interactive gambling equipment and software; to provide for further protection of minors and other vulnerable persons from gambling; to provide for the remittance of winnings of foreign nationals and dividends or profits to external companies to foreign destinations; and to provide for matters related thereto.

Be it enacted by the Parliament of the Republic of South Africa, as follows: 

Amendment of section 1 of Act 7 of 2004

1. Section 1 of the National Gambling Act, 2004 (Act No. 7 of 2004), hereinafter referred to as the principal Act, is hereby amended–

(a)  
by the insertion, after the definition of “Council”, of the following definition:

“‘data’ has the meaning set out in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002);”

(b) 
by the insertion, after the definition of “electronic agent”, of the following definitions: 

“‘electronic betting or wagering’ means betting or wagering as contemplated in section 4(3);

“‘electronic communication’ has the meaning set out in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002);”

(c) by the insertion, after the definition of “excluded person” of the following definition: 

“‘external company’ has the meaning set out in section 1 of the Companies Act, 1973 (Act No. 61 of 1973);”

(d) by the insertion, after the definition of “fixed-odds bet”, of the following definitions:

“‘foreign national’ means an individual who is neither a citizen nor a resident of the Republic  

(e) by the insertion, after the definition of “informal bet”, of the following definitions:

“interactive gambling equipment” means   electronic or other equipment used by or on behalf of a person providing facilities for remote 
gambling- 

(a)
to store information relating to a person's participation in the gambling,

(b)
to present, to persons who are participating or may participate in the gambling, a virtual game, virtual race or other virtual event or process by reference to which the gambling is conducted,

(c)
to determine all or part of a result or of the effect of a result, or

(d)
to store information relating to a result

but does not include equipment which- 

(a)
is used by a person to take advantage of remote
 gambling facilities provided by another person, and

(b)
is not provided by that other person.
“interactive gambling licence’ includes a personal licence and operating licence or both, as contemplated in section 37 of the Act
;”

“interactive gambling software” means computer software for use in connection with interactive gambling games but does not include anything for use solely in connection with a gambling machine

” 

(f) by the insertion, after the definition of “national licence”, of the following definition:

“nominated account’ means an account nominated by a player held in the player’s  name at a licensed  financial institution;” 

(g) by the insertion, after the definition of “organ of state”, of the following definition: 

“‘originator’
 has the meaning set out in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002);”
(h) by the insertion, after the definition of “person”, of the following definition:

“‘player’s account’ means an account held in the name of the player with an authorised
 interactive provider;” 

(i) by the insertion, after the definition of “register of excluded persons”, of the following definition:

“‘registered player’ means a person who is registered or provisionally registered for the interactive gambling in terms of this Act” 

(j) by the addition, after the definition of “this Act”, of the following definitions: 
“wager’ means the stake or cost of participation in each specific game or the backing of a chance for a specific event; 
 “‘web site
’ has the meaning set out in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002).” 

Insertion of section 1A in Act 7 of 2004
2.   
The following section is hereby inserted in the principal Act after section 1: 

“Interpretation 
1A. In applying this Act, consideration may be given to:


(a) foreign and international law
;

(b)international conventions, declarations or protocols 

relating to gambling.”
Substitution of section 2 of Act 7 of 2004

3.
The following section is hereby substituted for section 2 of the principal Act:  


“Application of Act

(a) This Act applies to all licenced
 gambling activities within the Republic but does not apply to an activity regulated in terms of the Lotteries Act, 1997 (Act No. 57 of 1997).  

 Insertion of section 2A in Act 7 of 2004

4. 
The following section is hereby inserted in the principal Act after section 2:  


“Purpose of Act 

2A. The purpose of this Act is to–

(a) provide a lawful basis for the regulation and control of all gambling activities;

(b) preserve the integrity of the Republic as a responsible global citizen by ensuring an efficient and effective gambling regulatory regime;

(c) promote the Republic as an international gambling destination of choice; 

(d) promote the development of
 responsible gambling industry in the Republic;

(e) ensure that all gambling activities are conducted responsibly, fairly and honestly;

(f) ensure that all players, including registered players, are treated  fairly, and the information of all players, including registered players’ accounts, is kept in strict confidence; 

(g) protect minors and other vulnerable persons from being harmed and exploited by gambling;

(h) protect and advance the interests of historically disadvantaged persons;

(i) protect society against the over-stimulating
 effects of gambling and introduce rehabilitation programmes where gambling addiction problems arise; and

(j) prevent gambling from being a source of or associated with crime or disorder or used to support crime or money laundering.”
Amendment of section 3 of Act 7 of 2004

5.
Section 3 of the principal Act is hereby amended by the addition of the following subparagraph:


“(d) participation in an interactive game.”

Amendment of section 4 of Act 7 of 2004

6. 
Section 4 of the principal Act is hereby amended by the addition of the following subsection:

“(3)
 A person may place or accept a bet, wager or totalisator bet as contemplated in subsections (1) and (2) by means of electronic communication.” 
Amendment of section 5 of Act 7 of 2004
7.
Section 5 of the principal Act is hereby amended by the addition of the following subsections: 

“(3) An activity is an interactive gambling game if- 

(a) 
it meets the following criteria:

(i) a prize consisting of money or anything of value is offered  

or can be won under the rules of the game; 

   (ii) a registered player
 – 

(aa) takes any step in the game by means of electronic communications; and 

(bb) gives or undertakes to give, a monetary payment or any other valuable consideration to enter, or in the course of, or for, the game; and 

   (iii) the winner of the prize is decided – 

(aa)
wholly or partly by chance; or 

(bb)by a competition or other activity in which the outcome is wholly or partly dependant
 on the skill of the registered player or another person, 

but excludes electronic betting and wagering.

 “(4)

 The Minister may, by regulation, prescribe–



(a) procedures for player registration;



(b) registration and control of player accounts;



(c) specified gambling game , system or method
; 



(d) whether a form of electronic communication will or will not be treated as a



form of electronic communication for the purposes of this Act
;



(e) the consequences of an authorised game which is started by an interactive provider
, but miscarries because of human error or a failure of a operating or telecommunication system; and



(f) circumstances in which prizes may be withheld by the interactive provider.”
Insertion of section 5A in Act 7 of 2004

8. 
The following section is hereby inserted in the Principal act
 after section 5: 


“Interactive gambling transaction

5A. An interactive gambling transaction commences when a registered
 player takes any step in the game by means of electronic communication and concludes when the player’s account is debited
 in the amount of the wager.”     

Insertion of sections 6A, 6B and 6C in Act 7 of 2004

9. 
The following sections are hereby inserted in the principal Act after section 6: 


“Payment of prizes and remittance of profits and winnings
6A.(1) If a player in an authorised game conducted by a licensed provider
 wins a monetary prize, the licensed provider must immediately credit the amount to the player’s account.

(2)
If a player in an authorised game conducted by the licensed provider wins a non-monetary prize the provider must  - 

(a) have the prize delivered personally, by courier or by post to the player; or

(b) give the player written notice of an address within the Republic where the prize may be collected.  

(3)
If a non-monetary prize in an authorised game conducted by a licensed provider has not been collected within the prescribed period
 after notification to the winner at the place where it may be collected, the licensed provider – 

(a) may dispose of the prize by public auction or tender or in some 

     other way approved by the board; and 

(b) pay for the disposal thereof from the proceeds of the sale; and

     must- 

(i)
pay the remainder of the proceeds into the player’s account; or 
(ii) if there is no current player’s account and the licensed provider is unaware of the whereabouts of the player, pay the funds over to the State 

(4)
If a claim for a prize in an authorised game is made to a licensed provider within one year
, the licensed provider must –

(a)
immediately try and resolve the claim; and

(b)
if the licensed provider is not able to resolve the claim, by written notice given to the claimant, promptly inform the claimant – 

(i) of the licensed provider’s decision on
 the claim; and

(ii) that the person may, within 10 days of receiving the notice, request 

     the Board to review the decision
.

(5) If the claim for the prize is not resolved, the claimant may request the Board to review the licensed provider’s decision on the claim.

(6)
A request to the Board in terms of subsection (5) –

(a)
must be in the prescribed
 form; and 

(b) 
if the claimant has received a claim notice, must be made within 10 days after receipt of the notice.                   
(7)
If an unpaid or undelivered prize is not claimed within a year after the end of the authorised game in which the prize was won, the entitlement to the prize is forfeited to the State.”
Dispute resolution and complaint procedures
    6B.(1)
In the event of any dispute arising in relation to the payment of a prize arising out of an interactive gambling game or any matter in relation thereto, either party may refer the dispute to the provincial licensing authority
 for resolution.

(2)
The provincial licensing authorities must, in accordance with the prescribed guidelines, resolve the dispute
. 
Remittance to foreign nationals and external companies 

  6C.
Subject to exchange control regulations and taxation laws – 



(a)
a foreign national player may remit prize money to a foreign destination; and



(b)
an external company, which is an interactive provider in terms of this Act
, may remit dividends or profits to a foreign destination; provided that it is able to meet its financial commitments which include prize money and other liabilities, in the Republic.”

Amendment of section 8 of Act 7 of 2004

10.
Section 8 of the principal Act is hereby amended by the addition of the following subsection, the existing subsection becoming section (1):

“(2)
 in the case of interactive gambling, where the person has registered as a player by electronic or other means and the following information has been recorded in respect of that player–

(i)
the player’s name and address; 

(ii)
the player’s account with an approved credit provider;

(iii)
a statement that the player is at least 18 years old; 

(iv) a statement that the law of the place where the player is, does not prevent or disqualify the player from playing authorised games with the provider.” 
Amendment of section 11 of Act 7 of 2004

11.
Section 11 of the principal Act is hereby amended by the addition of the following subsection, the existing section becoming subsection (1):  

“(2)A interactive provider
 must not engage in or make available an interactive game unless  any
 interactive gambling equipment and software used by the interactive provider is – 

(a) registered and certified as prescribed
; and 

(b) situated within the Republic.” 
Amendment of section 12 of Act 7 of 2004

12. 
Section 12 of the principal Act is hereby amended–

(a) by the addition in subsection (3) of the following paragraphs:  

“(e) to 
register as a player for an interactive gambling game.”

(b) by the substitution for the letter “(d)” at the end of subsection (4) of the letter “(e)”.
 

Insertion of section 13A in Act 7 of 2004

13. 
The following section is hereby inserted in the principal Act after section 13:


Credit to player’s
 accounts


“13A
(1)
Subject to section 13, an interactive provider
– 

 


(a)   must establish an account in the name of the player
; and 

 


(b)   may debit the player’s account in the amount of a wager. 

 (2) The interactive provider must allow the player direct access to the player's account. 


(3) A registered player must nominate an account held with a financial 


institution for transfer of funds exceeding the prescribed  maximum amount
, to the credit of the player’s account.


(4) The interactive provider must transfer funds exceeding the prescribed maximum amount
 to the player's nominated account from the player's account. 

Amendment of section 14 of Act 7 of 2004
14.
Section 14 of the principal Act is hereby amended– 

(a) by the addition in subsection (9) of the following paragraph: 

“(d) requirements for the monitoring and reporting
 of gambling  habits of registered players.”

(b) by the substitution for subsection (12) of the following subsection:

 “(12) Every licensee authorised to make a gambling activity available to the public must–

(a) make available at all of its licenced premises or
 web site–

(i) the prescribed form to be used by a person wishing to register as an

excluded person in terms of subsection (1); and

(ii) a directory of local recognised counselling, treatment or education

services addressing the problem of compulsive and addictive gambling; and

(b) prominently post a notice advertising the availability of those materials, in the prescribed manner and form, at every entry to those premises or at its web site
.”

Amendment of section 15 of Act 7 of 2004

15.
Section 15 of the principal Act is hereby amended–

(a) by the substitution, in subsection (2), for the words preceding paragraph (a), of the following words:  

“(2) Any advertisement of a gambling machine or device, a gambling activity, [or] licenced
 premises or web site
 at which gambling activities are available–”

(b) by the substitution for subsection (4) of the following subsection: 

“(4) The Minister may, by regulation, in accordance with section 87: 

(a) prescribe the manner and form 
for interactive gambling               

     advertising; or

(b) exempt any specific type of advertising or advertising media from the application of this section, if the Minister is satisfied that the advertising is not targeted to the general public.” 

Amendment of Part C of Act 7 of 2004

16.
Part C of the principal Act is herby amended by the substitution for the heading to Part C of the following heading: 

“Gambling premises and web sites
”

Amendment of section 17 of Act 7 of 2004

17.
Section 17 of the principal Act is hereby amended–

(a) by the substitution for the heading to section 17 of the following heading: 

“Standards for gambling premises and web sites”

(b) by the substitution for subsection (2) of the following subsection: 

“(2) Every licensee operating licenced
 premises at which a gambling activity is conducted and gambling games are accessed must post a notice in the prescribed manner and form, warning of the dangers of compulsive and addictive gambling.” 

(c) by the substitution for subsection (3) of the following subsection: 


“(3) A person licenced to engage in, conduct, or make available licenced activities in, on or from particular licenced premises and web site

 must comply with prescribed standards for the design, use and maintenance of such licenced premises in which gambling activities take place.”

(d) by the addition of the following subsection: 

“(4)
 The Minister may prescribe the standards for the disclosure of information, security, access and maintenance of an interactive provider’s web site.” 
Amendment of section 31 of Act 7 of 2004
18. 
Section 31 of the principal Act is hereby amended–
(a) by the substitution for subparagraph (vi) of subsection (1)(a) of the following subparagraph: 


“(vi) complete and timely levying
, collection and remittance of taxes, levies and fees.” 
(b) by the addition, to item (bb) of subparagraph (ii) of subsection (1)(g), of the word “and” and the addition in subsection (1) of the following paragraph: 


    “(h) to direct that audits be undertaken
.”
 

(c) by the addition of the following subsection:

“(3) The Minister may prescribe internal control systems and the approval thereof
 for licensees which must include:

(a) accounting systems; and

(b) administrative systems. 
Amendment of section 35 of Act 7 of 2004
19. 
Section 35 of the principal Act is hereby amended by the substitution in subsection (1) for paragraph (b) of the following paragraph:


“(b) the address of any premises and 
web site in, on or from which licenced

activities may be engaged in, conducted or made available under licences

issued by it; and”

Amendment of section 37 of Act 7 of 2004
20. 
Section 37 of the principal Act is hereby amended by the addition of the following subsections:

“(3) Interactive gambling licenses
 for -

(a) interactive  providers
,

(b) employees

,

(c) interactive gambling equipment
, and 

(d) interactive gambling software 

must be issued as national licenses in terms of this Act.

(4)
   The Minister may prescribe the procedural requirements in respect of the issuance of  interactive gambling licenses and any other related matter.”

Amendment of section 39 of Act 7 of 2004
20. The following section is hereby substituted for Section 39: 

“Authority to issue national license

(1)
A provincial licensing authority may issue a national license, except an interactive gambling licence, to an applicant who meets the requirements of this Act”.

(2) The board may issue an interactive gambling license, in the prescribed manner
, to an applicant who meets the requirements of this Act”

Amendment of section 46 of Act 7 of 2004
21. 
Section 46 of the principal Act is hereby amended by the deletion in subsection (1) of the word “or” at the end of paragraph (e) and the insertion after paragraph (e) of the following paragraph:  

“(eA) as an interactive provider; or;”

Amendment of section 48 of Act 7 of 2004
22. 
Section 48
 of the principal Act is hereby amended by the addition of the following subsections: 

“6.
 
In the case of interactive gambling, an interactive provider must not register a player unless the–

(a) player’s identity has been verified in accordance with  the 

interactive providers approved control system
; 

(b) other statement made by the player have been verified in a way approved by the Board
; and 

(c) player is not an excluded person
. 

Amendment of section 49 of Act 7 of 2004
23. 
Section 49 of the principal Act is hereby amended:

(a)  by the deletion in subsection (1) of the word “or” at the end of paragraph (e) and the insertion of the word “or” at the end of paragraph (f);

(b)  by the addition in subsection (1) after paragraph (e) of the following paragraph:  


“(g) has been convicted of any computer or computer software related crime.
”
Amendment of section 50 of Act 7 of 2004
24. 
Section 50 of the principal Act is hereby amended: by the addition to subsection (2) of the following paragraph: 

(a)  by the deletion in subsection (2) of the word “or” at the end of paragraph (h
 and the insertion of the word “or” at the end of paragraph (i);

(b)  by the addition in subsection (2) after paragraph (i) of the following paragraph:  

“(j) has been convicted of any computer or computer software related crime.” 


Amendment of section 62 of Act 7 of 2004
25. 
Section 62 of the principal Act is hereby amended by the addition to subsection (2) of the following paragraph:  

“(d) may publish a statement setting out the principles to be applied in order to assist the      

                    national and provincial authorities in achieving the licensing objectives
.”
Amendment of section 65 of Act 7 of 2004

26. 
Section 65 of the principal Act is hereby amended–  


(a) by the deletion in subsection (1) at the end of paragraph (e) of the word “and”; 

(b) by the insertion after subsection (1)(e) of the following paragraphs:

“(eA)monitoring and evaluating the gambling industry’s international          competitiveness with global gambling jurisdictions; 
 (eB) provide
 complaints resolution mechanism with regards to
 complaints lodged against an interactive gambling provider, and”
(c) by the substitution in subsection (2) for paragraph (c) of the following paragraph:

“(c) recommend to the Council guidelines for an effective, uniform and consistent implementation of this Act throughout the Republic and 
changes to bring about uniformity in the laws of the various provinces in relation to casinos, racing, gambling and wagering;”

(d) by the addition to subsection (2) of the following paragraph:  

“(g) collate and make available
 statistical data, information and reports necessary for the effective monitoring and operation of the interactive gambling sector.”

(e) by the substitution for subsection (3) of the following subsection:  
“(3)
The board may liaise with any foreign or international authorities having any objects similar to the objects of the board in respect of -
(a) any relevant matters; including

(b) the regulation of multi-player games, after consultation with the 

provincial licensing authorities."



Amendment of section 66 of Act 7 of 2004

27.
Section 66 of the principal Act is hereby amended by the addition of the following subsection:

“(6)Where– 

(a) this Act requires oversight and evaluation as contemplated in section 33; and 

(b) the Board concludes on reasonable grounds that the provincial authority is unable to

                    perform any one 
function effectively,
 

the Minister must consult with the responsible Member of the Executive Council of that
 province to determine the steps to be taken to ensure the fulfilment of that statutory obligation.”

Amendment of section 87 of Act 7 of 2004 

28.
Section 87 of the principal Act is hereby amended–

(a) by the insertion in subsection (1)(g) after the expression “13” of the expression 

      “14” 

(b) by the addition to subsection (2) of the following paragraph:

“(f) the regulation of interactive gambling within the Republic
.”

29. Short title and commencement 

This Act is called the National Gambling Amendment Act, 2006 and comes into operation on the date fixed by the President by proclamation in the Gazette. 
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BILL

To amend the National Gambling Act, 2004 so as to amend certain definitions and insert new definitions; to provide for the regulation of interactive gambling; to provide for the registration of players and player accounts; to provide for the conditions to interactive gambling licenses; to provide for further protection of minors and other vulnerable persons from gambling; to provide for the remittance of winnings to foreign nationals and external companies and to provide for matters related thereto.

Be it enacted by the Parliament of the Republic of South Africa, as follows: 

Amendment of section 1 of Act 7 of 2004

2. Section 1 of the National Gambling Act, 2004 (Act No. 7 of 2004), hereinafter referred to as the principal Act, is hereby amended–

(a)  
by the insertion, after the definition of “associate”, of the following definition: 


“authorised credit provider” has the meaning set out in section 1 of the National Credit Act, 2005 (Act 34 of  2005)”
 (b) 
by the insertion, after the definition of “Council”, of the following definition:

““data’ has the meaning set out in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002);”

(c) 
by the insertion, after the definition of “electronic agent”, of the following definitions: 

“‘electronic betting or wagering’ means betting or wagering as contemplated in section 4(3);

“‘electronic communication’ has the meaning set out in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002);”

(d)
by the insertion, after the definition of “excluded person” of the following definition: 

“‘external company’ has the meaning set out in section 1 of the Companies Act, 1973 (Act No. 61 of 1973);”

(e)
by the insertion, after the definition of “fixed-odds bet”, of the following definitions:

“‘foreign national’ means an individual who is neither a citizen nor a resident of the Republic  

(f)
by the insertion, after the definition of “gambling machine”  of the following definition:

““home page” has the meaning set out in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002).”
(g)
by the insertion, after the definition of “informal bet”, of the following definitions:


“interactive gambling equipment” means electronic or other equipment used by or on behalf of a person providing facilities for interactive gambling
- 

(a)
to store information relating to a person's participation in the gambling,

(b)
to present, to persons who are participating or may participate in the gambling, a virtual game, virtual race or other virtual event or process by reference to which the gambling is conducted,

(c)
to determine all or part of a result or of the effect of a result, or

(d)
to store information relating to a result

but does not include equipment which- 

(a)
is used by a person to take advantage of interactive gambling facilities provided by another person, and

(b)
is not provided by that other person.

“interactive gambling licence’ includes a personal licence and operating licence or both, as contemplated in section 37 of the Act;”

“interactive gambling software” means computer software for use in connection with interactive gambling games but does not include anything for use solely in connection with a gambling machine
”

(h)
by the substitution for the definition of “interactive game” of the following definition:

“‘interactive game’ means a gambling game played or available to be played through the mechanism of an electronic agent over the internet other than a game that can be accessed for play only in licensed premises, and only if the licensee of any such premise
 is authorised to make such a game available for play;”

(i)
by the substitution for the definition of “licensed premises” of the following definition:

“licensed premises’ means specific premises that are named or described in a licence issued in terms of this Act or applicable provincial law”

(j)
by the insertion, after the definition of “national licence”, of the following definition:

“nominated account’ means an account nominated by a player held in the player’s  name at a licensed  financial institution;” 

(k)
by the insertion, after the definition of “person”, of the following definition:

“‘player account’ means an account held in the name of the player with an interactive provider at a licensed financial institution
 or at a body approved by the board;” 

(l)
by the insertion, after the definition of “register of excluded persons”, of the following definition:

“‘registered player’ means a person who is registered or provisionally registered for participating in interactive gambling activities in terms of this Act” 

(m)
by the addition, after the definition of “this Act”, of the following definitions: 
“wager’ includes a bet and means the stake or cost of participation in each specific game or the backing of a chance for a specific event; 
“‘web site’ has the meaning set out in section 1 of the Electronic Communications and Transactions Act, 2002 (Act No. 25 of 2002).” 

Insertion of section 1A in Act 7 of 2004
3. The following section is hereby inserted in the principal Act after section 1: 

“Interpretation 
1A. In applying this Act, consideration may be given to:


(a) foreign and international law; and 

(b)
international conventions, declarations or protocols relating to gambling.”
Substitution of section 2 of Act 7 of 2004

4. The following section is hereby substituted for section 2 of the principal Act:  


“Application of Act

(a) This Act applies to all licensed gambling activities within the Republic but does not apply to an activity regulated in terms of the Lotteries Act, 1997 (Act No. 57 of 1997).“ 

 Insertion of section 2A in Act 7 of 2004

5. The following section is hereby inserted in the principal Act after section 2:  


“Purpose of Act 

2A. The purpose of this Act is to–

(k) provide a lawful basis for the regulation and control of all gambling activities;

(l) preserve the integrity of the Republic as a responsible global citizen by ensuring an efficient and effective gambling regulatory regime;

(m) promote the development of a responsible gambling industry in the Republic;

(n) ensure that all gambling activities are conducted responsibly, fairly and honestly;

(o) ensure that all players, including registered players, are treated  fairly, and the information of all players, including registered players’ accounts, is kept in strict confidence; 

(p) protect minors and other vulnerable persons from being harmed and exploited by gambling;

(q) protect and advance the interests of historically disadvantaged persons;

(r) protect society against the over-stimulation of
 gambling; 

(s) prevent gambling from being a source of or associated with crime or disorder or used to support crime or money laundering.”
Amendment of section 3 of Act 7 of 2004

6. Section 3 of the principal Act is hereby amended by the addition of the following subparagraph:


“(d) participation in an interactive game
.”

Amendment of section 4 of Act 7 of 2004

7. Section 4 of the principal Act is hereby amended by the addition of the following subsection:

“(3)
 A person who participates in the activities as contemplated in subsections (1) and (2) may do so by way of electronic communication.” 
Amendment of section 5 of Act 7 of 2004
8. Section 5 of the principal Act is hereby amended by the addition of the following subsections: 

“(3) An activity is an interactive gambling game if it meets the following criteria:

(a)
a prize consisting of money or anything of value is offered or can be won under the rules of the game; 

(b)
a registered player
 – 

(i) takes any step in the game by means of electronic communication; and 

(ii) gives or undertakes to give, a monetary payment or any other valuable consideration to enter, or in the course of, or for, the game; and 

  (c)
the winner of the prize is decided – 

(i)wholly or partly by chance; or 

(ii)by a competition or other activity in which the outcome is wholly or partly dependent on the skill of the registered player or another person. 

(4) 
The Minister, by regulation made In accordance with section 87, prescribe  -

(a)   whether a form of electronic communication will or will not be treated as a







form of electronic communication for the purposes of this Act;




  (b)  
specified gambling games, systems or methods as interactive gambling games;

Insertion of section 5A in Act 7 of 2004

9. The following section is hereby inserted in the principal Act after section 5: 


“Interactive gambling transaction

5A. (1)
An interactive gambling transaction commences when  -

(a)
a registered player
 takes a step in the game by means of electronic communication;  and concludes either when 

the player account is:

(i) debited in the amount of the wager; or

(ii) credited in the amount of winnings, if applicable.

.

Insertion of sections 6A, 6B and 6C in Act 7 of 2004

10. The following sections are hereby inserted in the principal Act after section 6: 


“Payment of prizes and remittance of profits and winnings
6A.(1) If a player in an interactive game conducted by a interactive provider
 wins a monetary prize, the interactive provider  must immediately credit the amount to the player account.

(2)
If a player in an interactive game conducted by the interactive provider wins a non-monetary prize the provider must  - 

(c) have the prize delivered personally, by courier or by post to the player; or

(d) give the player written notice of an address within the Republic where the prize may be collected.  

(3)
If a non-monetary prize in an interactive game conducted by a interactive provider  has not been collected within one year after notification to the winner, at the place where it may be collected, the interactive provider  – 

(a) may dispose of the prize by public auction or tender or in some other way approved by the board – 


(i)  pay for the disposal thereof from the proceeds of the sale; and

(ii)
must pay the remainder of the proceeds into the player account; or
 
(4)
If there is no current player account
 and the interactive provider is unaware of the whereabouts of the player, it must pay the funds over to the state after an application to the High Court for its forfeiture
”

 (5)
If a claim for a prize in an interactive game is made to a interactive provider within one year
, the interactive provider must –


(a)immediately try and resolve the claim; and

(b)if the interactive provider  is not able to resolve the claim, by written notice given to the claimant, promptly
 inform the claimant – 


(i)
of the licensed provider’s inability to resolve the claim; and

(ii)
that the claimant may, within 10 days of receiving the notice, request the board to resolve the complaint
 

(6) A request to the board in terms of subsection (5) –

(a) must be in the prescribed form; and 

(b) if the claimant has received a claim notice
, must be made within 10 days after receipt of the notice.                   
Dispute resolution and complaint procedures
    6B.(1)
In the event of any dispute arising out of an interactive gambling game or any matter in relation thereto, either party may refer the dispute to the board for resolution
.

(2)
The board must resolve the dispute in accordance with a prescribed complaints resolution system. 
Remittance to foreign nationals and external companies 

  6C.
Subject to exchange control regulations and taxation laws – 

(a)
a foreign national player may remit prize money to a foreign destination; and

(b)
dividends or profits of an external company
 that is a interactive provider in terms of this Act,  may be remitted to a foreign destination; provided that it is able to meet its financial commitments which include prize money and other liabilities, in the Republic.”

Insertion of section 11A in Act 7 of 2004

11. The following section is hereby inserted after section 11 of the principal Act:

“Unauthorised provision of interactive gambling facilities 

11A (1)  Despite any other law, an interactive provider must not  – 

(a)
permit a person to participate in an interactive game unless that person –

(i) is registered as a player; and 




(ii) the player 
has nominated an account held with a licensed financial 



institution for the movement of funds into and out of the player account

 (b)    permit a registered player to participate in an interactive game unless a player account has been opened with the interactive provider in the name of that player,

(c)   make interactive gambling facilities available to a player unless the following information has been recorded in respect of that player –


(i)
the player’s name and address; 


(ii)
the player account information;
 

(iii)
a statement
 that the player is at least 18 years old; 
(iv)
a statement
 that the law of the place where the player is
 does not prevent or disqualify the player from playing authorised games with the provider; and 

(d)
fail or cause to transfer funds
 in  excess of the prescribed maximum amount held to the credit in the player account to the player's nominated account. 

(e)
not conduct a further game if an interactive game conducted by an interactive provider is started but miscarries because of human error, or a failure in the operating or telecommunications system and it
 is likely to be affected by the same error or fault

(2) The Minister, by
 regulation made in accordance with section 87, prescribe  -

(a)  procedures for player registration;


(b)  procedures for registration and control of player accounts; and 

(c) procedures to be followed if a interactive game is started but miscarries because of human error or a failure in the operating or telecommunication system." 
Amendment of section 12 of Act 7 of 2004

12. Section 12 of the principal Act is hereby amended–

(b) by the addition in subsection (3) of the following paragraph:  

“(cA) register as a player for an interactive gambling game.”

 Substitution of section 13 of Act 7 of 2004

13. The following section is hereby substituted for section 13 of the principal Act: 

“13. A person licensed to make any gambling activity available to the public must not extend credit contrary to this Act, or any other  legislation, in the name of the licensee or a third party
, to any person for the purposes of gambling.

Amendment of section 14 of Act 7 of 2004

14. Section 14 of the principal Act is hereby amended by the substitution for subsection (12) of the following subsection:

“(12) Every licensee authorised to make a gambling activity available to the public must–

(a)
make available at all of its licensed premises or
 web site–

(i)   
 the prescribed form to be used by a person wishing to register as an


 
excluded person in terms of subsection (1
); and

(ii)
a directory of local recognised counselling, treatment or education

services addressing the problem of compulsive and addictive gambling; and

(b)
prominently post a notice advertising the availability of those materials
, in the prescribed manner and form, at every entry to those premises or at its web site.”

Amendment of section 15 of Act 7 of 2004

15. Section 15 of the principal Act is hereby amended–

(a) by the substitution, in subsection (2), for the words preceding paragraph (a), of the following words:  

“(2) Any advertisement of a gambling machine or device, a gambling activity, [or] licensed premises or web site at which gambling activities are available–”

(b) by the substitution for subsection (4) of the following subsection: 

“(4) The Minister may, by regulation, in accordance with section 87 -  

(a) prescribe the manner and form for interactive gambling               

     advertising
; and 

(b) exempt any specific type of advertising or advertising media from the application of this section, if the Minister is satisfied that the advertising is not targeted to
 the general public.” 

Amendment of Part C of Act 7 of 2004

16. Part C of the principal Act is herby amended by the substitution for the heading to Part C of the following heading: 

“Gambling premises and web sites”

Amendment of section 17 of Act 7 of 2004

17. Section 17 of the principal Act is hereby amended–

(a) by the substitution for the heading to section 17 of the following heading: 

“Standards for gambling premises and web sites”

(b) by the substitution for subsection (2) of the following subsection: 

“(2) Every licensee operating licensed premises at which a gambling activity is conducted and
 gambling games are accessed must post a notice in the prescribed manner and form, warning of the dangers of compulsive and addictive gambling.” 

(c) by the substitution for subsection (3) of the following subsection: 

“(3)
A person licensed to engage in, conduct, or make available licensed activities in, on or from particular licensed premises and
 web site must comply with prescribed standards for the design, use and maintenance of such licensed premises and web site in or at which gambling activities take place
.”

(d) by the addition of the following subsection: 

“(4) The Minister may prescribe the standards for the disclosure of information, security, access and maintenance of an interactive provider’s web site.” 
Insertion of section 18A in Act 7 of 2004

18. The following section is hereby inserted after section 18 of the principal Act:

“Web sites 

18A
(1) The board may register a web site at which an interactive game is conducted
.

(2)
The interactive provider must - 

(a)
prominently display the license issued to the interactive provider at the home page of the web site; and

(b) maintain adequate control and supervision of the web site during its hours of operation
.”

Amendment of section 31 of Act 7 of 2004
19. Section 31 of the principal Act is hereby amended by the substitution for subparagraph (vi) of subsection (1)(a) of the following subparagraph: 


“(vi) complete and timely levying
, collection and remittance of taxes, levies and fees.” 
Substitution of section 32 of Act 7 of 2004

20. The following section is hereby substituted for section 32 of the principal Act:

“Jurisdiction of board

32. (1) The board has exclusive jurisdiction to –

(a) investigate and consider applications for, and issue, subject to Part B of this Chapter, national licences for interactive gambling; 

(b) conduct inspections to ensure compliance with -

(i) this Act; and 

(ii) the conditions of national licenses issued by it;

(c) impose on licensees administrative sanctions in accordance with this Act
;

(d) issue offence notices
 in respect of offences in terms of this Act; and

(e) ensure compliance with, conduct investigations and issue offence notices
 under the Financial Intelligence Centre Act to the extent required by that legislation, in so far as it applies to the gambling industry.

(2) In accordance with this Act and subject to the direction of the Council provided

for in Chapter 4, the board may exercise the powers and perform the duties assigned to

it in terms of this Act.
”

 Substitution of section 33 of Act 7 of 2004

21. The following section is hereby substituted for section 33 of the principal Act:

“Responsibilities of board 

33 (1) Within its jurisdiction, the board is responsible-

(a) 
to ensure- 

 (i) that unlawful activities related to interactive gambling activities and  unlicensed interactive gambling activities are prevented or detected and prosecuted;

(ii) that undertakings made by licensees holding a licence to make interactive games available, are carried out to the extent required by the licenses;

(iii) that employees within the interactive gambling industry are licensed to the extent

required by this Act; 

(iv) that each item of interactive gambling equipment or interactive gambling software being used, or made available for use, by a licensee is registered and certified in terms of this Act; 

(v)
complete and timely levying, collection and remittance of taxes, levies and fees;

(b) to approve internal control systems for licensees which must include;
 

(i)  accounting systems; and

(ii)
administrative systems.“

(c)   to inspect web sites at which interactive gambling is conducted and premises where  interactive gambling equipment and software are located;  

(d) to inspect interactive gambling equipment and interactive gambling software used for any activity that is permitted in terms of a national licence 

(e) to enforce this Act in respect of-

(i)  premises, activities or prescribed devices licensed by the board; and

(ii) offences in terms of this Act

(f) to supervise and enforce compliance by licensees with the obligations of accountable institutions in terms of the Financial Intelligence Centre Act, to the extent required by that law, in so far as it applies to the gambling industry;

(g) to review licences and the activities of licensees in accordance with this Act; and 

(h) to suspend or revoke any national licence-
 issued by the board for cause as set out in section 43A.

(2) The board is responsible to -

(a) evaluate-

(i) the issuing of national licences by provincial licensing authorities; and

(ii) the compliance monitoring of licensees by provincial licensing authorities as provided for in Part B of this Chapter
.

(b) conduct oversight evaluations of the performance of provincial licensing authorities in the manner envisaged in section 34, so as to ensure that the national norms and standards established by this Act are applied uniformly and consistently throughout the Republic; and

(c) assist provincial licensing authorities to ensure that unlicensed gambling activities are detected in the manner envisaged in section 66(2) and (3),

Amendment of section 35 of Act 7 of 2004
22. Section 35 of the principal Act is hereby amended by the substitution of the following section:

“35 (1) The board and a provincial licensing authority must keep a register of each person to whom it grants a national licence, or a provincial licence, including-

(a) the activities permitted under each such licence;

(b) the address of any premises or web site in, on or from which licensed activities may be engaged in, conducted or made available under licences issued by it; and 

(c) the name and identifying information of each person who is known to hold 5 % or more of the total financial interest in a licensee.

(2) Each provincial licensing authority must report to the board, at the prescribed intervals. on the prescribed information kept by that licensing authority in terms of subsection (1).

 (3) The board must submit upon request to a provincial licensing authority any prescribed information reported to it in terms of subsection (2).

(4) A regulatory authority must, on request from another regulatory authority provide

a copy of all prescribed information in its possession concerning a licencee
, registrant
 or applicant for a licence.”

Amendment of section 37 of Act 7 of 2004
23. Section 37 of the principal Act is hereby amended by the insertion of the following subsections:

“(1A) (a)
Licenses
 to make interactive games available to be played must be issued as national licenses and include – 

 (i) operating
 licenses; and 

 (ii) personal
 licenses for –

(aa) employees; and 

(bb) management staff 

of interactive providers,

(b)
The board must issue operating licenses for interactive providers 
and personal licenses for employees and management staff of interactive providers may be issued by provincial licensing authorities in accordance with section 28.  


“(3) An interactive provider must–
(i) 
establish and verify the identity of players;


(ii)
record the identity of players; 

(iii) obtain a statement confirming that a player is 18 years or older 

(iv) obtain a statement confirming that a player is not resident in a jurisdiction that prohibits interactive gambling;

(v) 
restrict interactive gambling facilities to registered players

(vi) 
provide information which the interactive provider suspects may relate to the commission of an offence
. 
(4) The Minister may prescribe conditions to be attached to licensed
 to make interactiove
 games available to be played, which may include–

(a)
technical specifications and standards for interactive gambling equipment
 and software used by the interactive provider in connection with the licensed activities




   (b) 
standards in respect of – 

(i) 
a system used for the generation of results in a virtual game, virtual race or other virtual event or process used in the course of interactive gambling;

(ii)
any other aspect of the process of interactive gambling

(c)
the provision of assistance to persons who are or may be affected by problems related to gambling.”

(5) It is a condition of every license to make interactive games available to be played that the interactive gambling equipment used by the interactive provider must be situated within the Republic
.

Insertion of section 37A in Act 7 of 2004

24. The following section is hereby inserted after section 37 in the principal Act- 

“Maximum number of interactive gambling licenses 

“37A
(1)
The Minister by regulation made in accordance with section 87, and after considering the criteria set out in this section, may prescribe the maximum number of interactive gambling licenses that may be granted in the Republic,.

(2) Before making a regulation contemplated in subsection (1), the Minister may consult the Competition Commission, and must consider, amongst other things, the following criteria:




(a)
the number and geographic location of – 

(i)
Existing licensed casinos and interactive providers operating within the Republic and the duration
 of the licenses under which they operate,

(ii)
Additional interactive provider licenses available in terms of the maximum numbers in force; and

(b)
whether it is desirable to prescribe a maximum number of interactive gambling licenses to be issued by the board in the Republic as a whole, considering – 

(i)
the incidence and social consequences of compulsive and addictive gambling;

(ii)
black economic empowerment;

(iii) new entrants in the gambling industry;

(iv) job creation within the gambling industry; 

(v) diversity of ownership within the gambling industry;

(vi) efficiency of operation of the gambling industry; and

(vii) competition within the gambling industry.



(3)
If the Minister established a maximum number of interactive gambling licenses, in the Republic as a whole, that is lower than the number of licensed interactive  providers then operating within the Republic
, the interactive providers then operating may continue to operate, subject to the conditions of their respective licenses, but no additional licenses may be granted in the Republic, until the number of operating interactive providers is  lower than the prescribed maximum number of interactive licenses. “

Amendment of section 38 of Act 7 of 2004

25. Section 38 of the principal Act is hereby amended by the insertion after subsections (2) and (3) respectively of the following subsections, respectively: 

“(2A)  An applicant must apply to the board for a national license if the applicant seeks  a license as an interactive provider”. 

“(3A)  An applicant who applies for a national license as an interactive provider  must apply to the board in the prescribed manner and form, and pay the prescribed fee.” 



Amendment of section 39 of Act 7 of 2004

26. The following section is hereby substituted for Section 39:

“Authority to issue national license

39(1) A provincial licensing authority may issue a national license, except an interactive provider license, to an applicant who meets the requirements of the Act.

(2) The board may issue an interactive provider license, in the prescribed manner
, to an applicant who meets the requirements of this Act
.” 

Substitution of section 40 of Act 7 of 2004

27. The following section is hereby substituted for section 40 of the principal Act:

“National licence procedures

40. (1) Upon receiving an application for a national licence, the board or a provincial licensing authority must-

(a) notify each other regulatory authority of the application;

(b) conduct the investigations prescribed by this Act with respect to probity, technical competence, industry competitiveness or any other prescribed matters; and

(c) conduct any prescribed hearings or other proceedings in respect of the

application. 

(2) After completing the prescribed investigations, hearings or other proceedings required in terms of subsection (I), the board  or a provincial licensing authority may- 

(a) notify the applicant in writing that it refuses to grant the licence applied for; or 

(b) notify the applicant and each other regulatory authority in the prescribed manner

that it proposes to issue the licence as applied for, and may specify any conditions of the proposed licence.

(3) A provincial licensing authority that has received a notice in terms of subsection (2)(b) may request the Chief Executive Officer to conduct an oversight evaluation contemplated in section 42.”
 Amendment of section 43 of Act 7 of 2004

28. Section 43 of the principal Act  is hereby amended  by the addition of the following subsection:

(3)
The board may, suspend or revoke a licence to provide interactive gambling facilities if  the circumstances contemplated in subsection (1) exist
. 

Amendment of section 46 of Act 7 of 2004 
29. Section 46 of the principal Act is hereby amended by the deletion in subsection (1) of the word “or” at the end of paragraph (e) and the insertion after paragraph (e) of the following paragraph:  

“(eA) as an interactive provider; or;”

Amendment of section 48 of Act 7 of 2004
30. Section 48 of the principal Act is hereby amended

(a)
by the insertion after subsection (2)  of the following subsection: 

“(2A) 
The board issuing a national licence may issue it only as-

(a) a permanent licence:

(b) a temporary licence, subject to the fulfilment of certain conditions within a specified period, with the intention that upon fulfilment of those conditions, a permanent licence will be issued in substitution of the temporary licence.”

(b) by the substituting for subsection (4)  of  the following subsection:

“(4)
The board  or a provincial licensing authority issuing a national license must issue a license certificate in the prescribed form to the licensee.”

(c)
 by the addition of the following subsection:

“(6)  The board issuing a national license  -  

(a) may issue it with or without conditions; and

(b) must set out in the licence certificate-

(i) the duration of the licence;

(ii) the specific activities permitted in terms of the licence or a reference to the applicable law that describes such activities; and 

(iii) the name or description of the specific premises in, on or from which the licensed activity may take place, unless it is an employment licence
.”

Amendment of section 49 of Act 7 of 2004
31. Section 49 of the principal Act is hereby amended:

(a)  by the deletion in subsection (1) of the word “or” at the end of paragraph (e) and the insertion of the word “or” at the end of paragraph (f);

(b)  by the addition in subsection (1) after paragraph (e) of the following paragraph:  


“(g) has been convicted of any computer or computer software related crime within the past
 10 years.”
Amendment of section 50 of Act 7 of 2004
32. Section 50 of the principal Act is hereby amended: by the addition to subsection (2) of the following paragraph: 

(a)  by the deletion in subsection (2) of the word “or” at the end of paragraph (h and the insertion of the word “or” at the end of paragraph (i);

(b)  by the addition in subsection (2) after paragraph (i) of the following paragraph:  

“(j) has been convicted of any computer or computer software related crime within the past
 10 years.” 

(c)
by the insertion after the expression “provincial licensing authority” of the expression “or the board”, wherever it appears.   

Amendment of sections 53, 54, 57, 58, 59 and 60 of Act 7 of 2004

33. The following section
 are hereby amended by the insertion after the expression “provincial licensing authority” of the expression “or the board”, wherever it appears.   

Amendment of section 56 of Act 7 of 2004
34. Section 56 of the principal Act is hereby amended by the addition of the following paragraph:

“(c)
 may refuse to issue a license if the board considers that the proposed web site or proposed  site for the location of the interactive gambling equipment is unsuitable for the proposed licensed activities having regard to this Act and other applicable laws.”   

Amendment of section 57 of Act 7 of 2004

35. Section 57 of the principal Act is hereby amended by the addition of the following subsection:

“(4) The board must record
 every probity report it prepares in terms of this Act and compile
   such reports into the national probity register in the prescribed manner and form. 

Amendment of section 65 of Act 7 of 2004

36. Section 65 of the principal Act is hereby amended–  

(a) by the substitution in subsection (1) for paragraph (a) of the following paragraph: 

“(a) Monitoring and investigating, when necessary, the issuing of national licences by provincial licensing authorities for compliance with this Act [“in accordance with sections 40 to 43”]

(b) by the insertion after  subsection (1)(e) of the following paragraphs:

“(eA) monitoring and evaluating the gambling industry’s international          competitiveness with global gambling jurisdictions and advise the Minister;
 

(d) by the substitution in subsection (2) for paragraph (c) of the following paragraph:

“(c)
recommend to the Council guidelines for an
 effective, uniform and consistent implementation of this Act throughout the Republic and changes to bring about uniformity in the laws of the various provinces in relation to casinos, racing, gambling and wagering;”

(e) by the addition to subsection (2) of the following paragraph:  

“(g) 
collate and make available
 statistical data, information and reports necessary for the effective monitoring and operation of the interactive gambling sector
.”

(f) by the substitution for subsection (3) of the following subsection:  
“(3)
The board may liaise with any foreign or international authorities having any objects similar to the objects of the board in respect of any relevant matters, after consultation with the provincial licensing authorities
”  
Amendment of section 66 of Act 7 of 2004

37. Section 66 of the principal Act is hereby amended by the addition of the following subsection:

“(6)
Where– 

(a) this Act requires oversight and evaluation as contemplated in section 33; and 

(b) the Board concludes on reasonable grounds that the provincial licensing authority is unable to perform any one function effectively 

the Minister must consult with the responsible Member of the Executive Council of that province to determine the steps to be taken to ensure the fulfilment of that statutory obligation.”

Insertion of section 86A in Act  7 of 2004

42.
The following section is hereby inserted into the principal Act after section 86:



“Delegation

86A
Subject to any requirements set out in this Act, the board may delegate any powers or duties that are to be exercised or performed by it in terms of section 33 to any provincial authority
, in consultation with the relevant provincial licensing authority. “
Amendment of section 87 of Act 7 of 2004 

38. Section 87 of the principal Act is hereby amended –

(a) by the insertion in subsection (1)(g) after “section” of  the expression “6A”
 or “
11A” and  after the expression “13” of the expression “13A”
 , “
14”
 or 48
 

39. Short title and commencement 

This Act is called the National Gambling Amendment Act, 2006 and comes into operation on the date fixed by the President by proclamation in the Gazette. 

GENERAL REMARKS

Kindly refer to the comments previously made at the instance of the Western Cape Gambling and Racing Board regarding the previous version of the Bill when evaluating the remarks made herein. Due to time constraints, it has not been possible to duplicate all these former comments.

Our previous comments regarding the question of whether the provision for the regulation of interactive gambling by the NGB should not be contained in a separate statute (as was understood would occur and was contemplated by Item 5 of the Schedule to the Act) when the Act came into operation, still stand. In this regard, we do, however, wish to make a further comment. It will be recalled that an extensive work-shopping process was embarked upon between the various PLA’s and the NGB, with the purpose of aligning the various provincial gambling statutes with the National Gambling Act. The parties went to great lengths to achieve this, and agreement was reached as to precisely how to align the various pieces of legislation with the provisions of the National Act. In the Western Cape, we have taken all the necessary steps to carry through this commitment, and, on 1 December 2006, the Western Cape Fifteenth Gambling and Racing Amendment Act, Act 4 of 2006, was duly brought into operation by publication in the Provincial Gazette. However, it now appears that the National Act will change again, with the result that, depending upon which changes are eventually implemented, it may be necessary for the Western Cape Board to go back to its provincial legislature to request a further realignment of the provincial provisions with the national provisions. It will be appreciated that this is a situation which should be avoided if possible.

Moreover, it is noticed that a number of provisions in the National Act, which all the parties agreed should be amended as and when amendments to the National Act were to be effected, have not been covered in the Bill. An example is the provision relating to the procurement of financial interests in licensees. All PLA’s and the NGB committed to the relevant provision, which was to read as follows (section 58 in the Western Cape Act):

“Financial interest

58.(1) Any person, other than an institutional investor, a publicly traded investor, a depository institution or a central securities depository, who or which, directly or indirectly, procures a financial interest of five percent or more in the business to which a licence relates shall, within the period and in the manner prescribed or determined by the Board, apply to the Board for approval to hold such interest.

(2) Any publicly traded investor, other than an institutional investor, who, directly or indirectly, procures a financial interest of ten percent or more in the business to which a licence relates shall, within the period and in a manner prescribed or determined by the Board, apply to the Board for approval to hold such interest.

(3) Any institutional investor who, directly or indirectly, procures a financial interest of fifteen percent or more in the business to which a licence relates shall, within the period and in a manner prescribed or determined by the Board, apply to the Board for approval to hold such interest.

(4)  The provisions of sections 28, 30 and 32 shall, with necessary changes apply in relation to any application contemplated in subsections (1), (2) and (3).

(5)  The Board shall not grant approval under sub-sections (1), (2) or (3) where the person or publicly traded investor or institutional investor making the application is disqualified to hold a licence in terms of this Act.

(6) Where approval is not granted in terms of this section, the person, publicly traded investor or institutional investor shall, within the prescribed period and in the manner prescribed by the Board, dispose of the interest in question.

(7) No person, publicly traded investor or institutional investor shall procure an interest contemplated in sub-sections (1), (2) or (3) as nominee or agent of or otherwise on behalf of any principal or beneficiary if that person has not in writing informed the holder of the licence concerned and the Board of the identity of such principal or beneficiary.

(8)  The provisions of this section -

(a)
shall not apply to a depository institution or central securities depository in respect of a financial interest held by it on behalf of persons other than itself in securities listed on a stock exchange in South Africa registered as such in terms of the Stock Exchange Control Act, 1985 (Act No. 1 of 1985), but 

(b)
shall apply to the beneficial holders of the securities contemplated in paragraph (a).  

(9) Any person who contravenes sub-sections (1), (2), (3), (6) or (7) shall be guilty of an offence.”

Notwithstanding this, the relevant provision has not been addressed in the proposed amendments to the Act. This leaves us in a position where there are still conflicts between the provincial and national legislation, notwithstanding all our attempts to eliminate same. A copy of the proposed changes to the National Act, agreed upon between the PLA’s and the NGB, will be forwarded to you along with these comments for your urgent attention, please. [It will be noted, in this regard, that while the bulk of the provisions seek to make provision for the (then) proposed National Horseracing Authority, there are others which are generic in character, and were agreed to be necessary refinements to the National Act, which would accordingly be implemented on both a national and a provincial level.]

Finally, our previous comments regarding the wide powers conferred upon the Minister by the Bill, remain applicable to the extent that they have not subsequently been addressed in the more recent revisions to the Bill.

It is trusted that the above remarks will be of assistance to you.

________________________________________________________________________







( It is interesting to note that, despite the tax rates to be levied in Queensland, the licensing authority has already issued one interactive gambling licence and, at the date of going to print of this document, was in the process of considering a further two applications.


� See GGS Report page 4, paragraph 2


� See GGS Report, page 17, paragraph 7


� See GGS Report, page 18, paragraph 3


� See GGS Report, page 4, paragraph 6


� See GGS Report page 27. However, it should be borne in mind that the National Gambling Board has no statutory authority to “set” or to “charge” any tax rates, despite the assumptions made in this regard in the said Report.


� See GGS Report, page 19.


� In the Western Cape, the tax payable by the holder of a casino operator licence ranges from a minimum of 10% of adjusted gross revenue (where the adjusted gross revenue is less than R10 million in a month) to an amount of R5,35 million plus 17% of the amount by which the adjusted gross revenue exceeds R50 million.


� See GGS Report, page 17, paragraphs 2 & 4


� In addition, many of these operators have been required to pay an “exclusivity fee” for the privilege of holding the licence, which would be entirely undermined should other operators be allowed to infiltrate the market so easily.


� See GGS Report page 1





�This is an expression used to describe interactive gambling in the UK context. It is suggested that the word “remote” should be replaced with the word “interactive”. It is also noted that “remote/interactive” gambling has not been defined.


�“interactive”?


�This appears to be the incorrect section. Section 37 deals with national licences, and makes no reference to “personal” or “operating” licences.


�It would seem that the expression “designed or manufactured” should precede the words “for use” in both cases where they appear in this definition.


�This definition makes no sense in view of the fact that, in the existing National Gambling Act, “gambling machine” is defined as including software.


�This term is not used anywhere in the Bill, so the reason for the definition is unclear.


�Should this not be “licensed”?


�website


�and?


�“licensed”


�Insert “a” after “of”?


�Should this not be “the over-stimulation of the demand for gambling”?


�There is no need for a paragraph (a) in the format currently used in the subsection, as there is no paragraph (b). Accordingly, (i) should become (a), (ii) should become (b), etc, and (aa) & (bb) – in each case – should become (i) and (ii) respectively.


�What if a person  unlawfully (or with consent) accesses the account of another (registered) player and participates in interactive gambling without him or herself being registered? Surely the game would still remain an interactive game then?


�“dependent”


�The powers given to the Minister in this subsection are too wide. In the result, the Minister is left to exercise legislative functions, which is undesirable in terms of the usual statutory process and the constitutional principle of separation of powers. See later comments in this regard.


�Meaning unclear.


�Context unclear.


�This is too limiting. Should reference not rather be made to “a game which has been initiated” without specifying by whom?


�“Act”


�See previous comment (A8) regarding whether it is advisable to restrict the concept of interactive gambling to situations where a duly registered player participates in the game.


�This cannot be correct. In the case of a winning wager or gambling transaction, the transaction ceases only when the player has been paid the amount due in winnings by the operator.


�Should this not read “licensed interactive provider” throughout this Clause?


�Where is the Minister given the authority to prescribe this?


�It should be specified within a year of which event is contemplated here, e.g. “within a year of the date on which the player became legally entitled to the prize”.


�Surely this should read “inability to resolve the claim”?


�Should the wording not be “resolve the claim”?


�The Minister’s power to do so does not appear from the Bill.


�Which provincial licensing authority?


�How does this interact with the proposed section 6A(5)? Is the Minister also to be tasked with making regulations regarding dispute resolution?


�Will the policy be to award licences to external companies? Should registration of any company seeking a licence in this country not be insisted upon?


�It is unclear how this provision can be made subsection (2) of section 8, which deals with unlicensed gambling activities and the unlawfulness thereof. The subject matter of this proposed provision appears to relate more to the jurisdictional prerequisites for participation in interactive gaming. It is also unclear whether the provision is incomplete, as it does not indicate what will be applicable or happen where (i) – (iv) have been complied with.


�What is “a[n] interactive provider”? It is suggested that this term  be defined in section 1.


�Should “any” not be “all’?


�What about compliance with the national standard? Surely the software would have to be tested and certified against the applicable national standard pursuant to the provisions of this legislation and not in terms of any regulations to be made by the Minister?


�This word must be deleted.


�Apply normal drafting conventions.


�“ players’ ”, or, more simply “player” accounts?


�See previous comment.


�When? “before allowing that player to participate in any interactive game”?


What about provisions aimed at placing an onus on operators of ensuring that the patron is creditworthy before opening the account?


�Minister’s power to prescribe this?


�See above.


�To whom and by whom? These are wide powers simply to confer on the Minister, and the relevant provisions should rather be contained in the legislation itself. Parliament should not widely delegate the material facets of its lawmaking function. It should also be borne in mind, in this specific instance, that there are a number of constitutional implications inherent in this provision, which indicates that the broader, more consultative legislative process is to be preferred here.


�“or on its website”?


�“on its website”?


�“licensed”


�“website”


�“manner and format in which advertising of interactive gambling may take place”.


�“and”?


�“websites”? Please read this comment throughout where the expression “web Site(s)” appear.


�“licensed” – please read throughout where the wording “licenced” appears.


�“or a website”?


�What is the relevance of this insertion, as a website is not a conventional premises? Currently all the “prescribed standards” (as set forth in regulation 7) relate to physical requirements which cannot be made applicable to websites.


�Once again, the powers conferred on the Minister by this provision are probably too wide. 


The other issue which arises in this context is that the development of national standards regarding these aspects involves a considerable amount of expertise in complex areas, and these protocols should probably be taken up in SABS National Standards.


�It is unclear what is intended by the proposed amendment, as the ordinary meaning of the word “levying” is the collection of contributions such as tax, and this function is already provided for in the subparagraph in its existing format.


It also appears from the other documentation made available to this Office that it is intended that the provincial licensing authorities should collect the taxes due to the State in consequence of interactive gambling. If this is so, the question arises as to whether these taxes are to be paid into the relevant provincial fiscus? If not, surely the relevant taxes should be collected by SARS or the National Gambling Board?


�PLA’s already have this power in terms of each province’s gambling legislation.


�Meaning is unclear – “mechanisms for the approval thereof”? In addition, the Minister will not prescribe the ICS’s themselves (as this is a function carried out by the relevant licence holder), but rather the framework for such ICS’s or the principal components thereof. 


Moreover, the wording of the provision is confusing, because in the first instance, it appears as if the Minister has a discretion as to whether to make the relevant prescriptions (with the use of the word “may”), while later it is stated that those ICS’s “must include” certain components. In addition, it seems from the wording that, if he is obliged to prescribe the ICS’s, the Minister will have to do so for every type of licensee – which cannot be the intention.


�“or”?


�“licences”.


�What about the persons holding a financial interest in a proposed interactive provider? Are these people also to be licensed/investigated to ensure their personal probity, and if so, will this be done by the NGB? If so, this should also be reflected at this juncture.


�“employees” of whom? This must be specified.


�It may not be the most practical solution for the employees in question to be licensed exclusively by the NGB. This will lead to practical difficulties in some cases, as it will be difficult for the NGB to police compliance with the conditions of these licences where the licence holders perform their functions in more remote locations. If the PLA's are to monitor and enforce compliance by employees, should it not be an option that they themselves issue the licences (whether they be national or provincial licences), to establish a basis for ongoing jurisdiction over those persons? This is important because, if the NGB has the sole authority to issue a licence, it follows that it has the sole authority to suspend or revoke such licence. If the currently proposed scheme of licensing is implemented, the PLA's will have to monitor non-compliance and then make recommendations to the NGB, which, in all likelihood (if just administrative action is to be applied) will have to hold hearings (with associated costs and logistics) to determine whether the licence ought to be suspended. 


�Such equipment is not “licensed”, but rather approved and/or registered. The same principle would apply in relation to interactive gambling software.


�This is too wide. This process abdicates all responsibility for the drafting, in the ordinary course, of legislation dealing with these important matters, to the Minister. What is meant by “any other related matter”?


In this regard, serious consideration should be given to the fact that Item 5(5) of the Schedule to the National Gambling Act specifically provides that, within 2 years of the coming into operation of the Act, the National Minister “must introduce legislation in Parliament to regulate interactive gambling within the Republic”. This Bill does not comply with the quoted directive. In the first instance, it is doubtful whether Parliament intended Item 5(5) to be accomplished by way of a Bill seeking to make amendments to the existing National Gambling Act. What was conveyed and understood was that, after the appropriate research had been done, a separate statute, which would set forth the entire framework within which interactive gambling would be licensed and regulated, would be brought into existence. What is most noteworthy about the Bill, however, is the fact that it does not give any concrete indication regarding the legal framework within which interactive gambling is to be regulated in the Republic, but, in all cases where this would have been expected, assigns the task of determining this legal framework to the Minister through the promulgation of regulations.


�These measures should be in the primary legislation, not the subject of regulations to be made by the Minister. This approach conflicts materially with Item 5(5) of the Schedule to the National Gambling Act.


�It is submitted that this is not the logical place for this provision to be inserted. Section 48 in its existing format deals with criteria for licences, chiefly in relation to formalities to be adhered to by the regulatory authority issuing that licence, whereas the proposed subsection (6) determines what an interactive provider must do before registering a player. The two categories of matter are unconnected.


�“(6)”


�“approved internal control system”?


�Grammar & meaning/procedure unclear


�How will this be determined?


�Should there not be qualifying criteria to narrow down the ambit of the disqualification, e.g. in the last 5/10 years and/or regarding the sentence imposed (in order to exclude matters of minimal significance)?


�“(h)”


�See previous comment.


�Meaning unclear.


�“providing a”? How is this intended to be done?


�“with regard to”.


�What is the import of this proposed change? Are the guidelines for the effective implementation of the Act not contained in the Act itself? The Act itself clearly sets forth what PLA’s are required to do to comply with the Act, and it is doubtful whether additional guidelines would achieve any purpose if the Act was not being implemented or complied with in the first instance.


�To whom? What kind of material would be “necessary for the effective monitoring and operation” of this sector? The effect of this limiting description may well lessen the ability of the board to gather and use information.


�There is no need for these paragraphs from a drafting point of view. Alternatively, the word “including” should be replaced with the word “and”. What would a “relevant” matter be?


�Should this word not be deleted, as it is unwittingly limiting?


�Once again, the separate paragraphs are not required from a drafting perspective, and have unintended semantic consequences. The effect of paragraph (a) in the form proposed is to compel the Minister to consult with the relevant MEC whenever “this Act requires oversight and evaluation”, which is of course on a continuous basis. The provision should read “(6) Where, in consequence of any oversight evaluation or the discharge of its functions pursuant to section 33, the board on reasonable grounds concludes that a provincial licensing authority is unable to perform any of its functions effectively, the Minister must ..."


�“the relevant province”


�Previous comments in the same connection refer. Subordinate legislation (such as by way of regulation) is not intended to be a substitute for the lawmaking power of Parliament to determine crucial issues of policy and set these forth in primary or original legislation. Subordinate legislation is a delegated lawmaking function which must be both conferred and exercised with caution, as important policy decisions should be made by the (duly elected) legislature and not by a single functionary and in accordance with the ordinary democratic process. As has been said earlier, Item 5(5) of the Schedule to the National Gambling Act requires the Minister, by 1 November 2006, to introduce into Parliament legislation "to regulate interactive gambling" in South Africa. This Bill does not meet that requirement, in that no concrete indication is given as to how interactive gambling will be regulated. The upshot of Clause 28(b) of the Bill is that the Minister is given the authority to "regulate ... interactive gambling" through the promulgation of regulations. These type of sweeping powers given to governmental functionaries in primary legislation are often referred to as "Henry VIII Clauses", and according to Lawrence Baxter (Administrative Law, Juta, 3rd Impression) at pp196ff, these have been "rightly criticized by the Committee on Ministers' Powers. They constitute a substantial departure from democratic principles, they lead to uncertainty and, if abused, to despotism".  Further criticism of the effects of this practice was expressed by Catherine O'Regan, now a Judge of the Constitutional Court, in Rules for Rule-making: Administrative Law and Subordinate Legislation in Administrative Law Reform (Juta, 1993, at pp 157-175).


In the above context, the Bill effectively leaves it to the Minister to make all the major policy decisions regarding the regulation of interactive gambling. In this regard, the Bill is silent on important issues such as -


how many licences are to be granted,


what the specific qualifying criteria for interactive licences will be; 


what the application procedure will entail, 


what the licensing process will entail (in this regard it should also be mentioned that there is a material conflict between the Bill, which seeks to make it clear that only the NGB may issue (national) licences related to interactive gambling activities, and paragraph 3.3. of the Revised National Policy Framework on Interactive Gambling, which expressly states that " there would accordingly be an appropriate balance of powers relating to licensing, monitoring and investigating compliance, between national and provincial authorities. In particular, provincial authorities in which gaming servers may elect to locate, would be mandated, through national legislation, to control, licence, and police interactive gambling, whilst the national authority would retain general oversight and administration of this sector."  In this regard, it is also pointed out that the "national legilsation" under consideration (in the form of the Bill) does not yet mandate the provincial authorities to attend to these functions, with the inevitable result that the Act will have to be amended further (or a new national statute enacted) to confer this authority on PLA's, before the licensing and regulation of the interactive gambling industry may be commenced with;


how applications are to be advertised and processed, 


what powers the NGB and/or its employees will have to perform probity investigations (as these will have to be expressly assigned);


how the costs incurred in respect of the above investigations are to be recouped; 


whether public hearings will be required;


what the costs of licensing will be, 


what conditions may be imposed in respect of licences and by whom (since it appears from paragraph 3.5.5 of Draft One of the National Policy Framework for the Regulation of Interactive Gambling that " The provincial licensing authority must set out the conditions that are attached to the licence, and shall, at a minimum, identify the licensee as well as the nature of activity such licensee is entitled to engage in." In this regard, it is suggested that sound regulatory practice would require that the entity which issues the licence is the most appropriate body to determine suitable conditions to which such licence should be subject;


comprehensive dispute resolution mechanisms;


measures to ensure that persons under the age of 18 years will be precluded from participating in interactive gambling;


provisions related to credit extension;


whether, and if so, when and how licences are to be renewed;


how the NGB will be empowered to deal with contraventions of licence conditions or legislative provisions, whether by imposing administrative sanctions or suspending or revoking licences;


what the tax dispensation will be, by whom the tax is to be collected and into which fiscus it is to be paid. In this regard, Draft One of the National Policy Framework for the Regulation of Interactive Gambling stipulates (under paragraph 3.4) that the provincial licensing authorities are to collect taxes, although they have no legislative mandate to collect taxes on behalf of the national fiscus. 


It is apparent that, if the Bill were to be enacted in its current form, it would not be possible for the NGB (or any other regulatory authority) to commence with the licensing and regulation of interactive gambling in this country, as all the material legal and procedural requirements are yet to be developed. Even if the Minister were to make regulations on half , or even the bulk, of the issues referred to in the bulleted paragraphs above (which would take some time), the interactive gambling industry would not be in a position to commence with its functioning. It is in this context that the view is expressed that the Bill does not comply with the Parliamentary instruction inherent in Item 5(5) of the Schedule to the existing National Gambling Act.


�This concept has not been defined, as reflected in my previous comment.


�What about the personal particulars of persons participating in ‘interactive gambling’ (i.e. registered players)? Would the equipment used to maintain this data not also qualify as “interactive gambling equipment”?


�As previously indicated, this definition does not make sense, as the definition of “gambling machine which is presently in the Act, specifically includes “software”. This makes the two definitions mutually contradictory.


�This wording is loose and unclear.


�“licensed” in terms of what legislation?


�Recommended that the words “the latent demand for” be inserted here (i.e. between “of” and “gambling”.


�Provision has not been made for other consequential changes (i.e. grammar) to the section.


�Please see my previous comment regarding whether the game would not still be an ‘interactive game’ if accessed (unlawfully or with consent) by someone other than a duly registered player.


�Grammar (;).


�See previous comment in this regard.


�The “a” should be “an”. Also, this concept has not been defined.


�Grammar?


�Will this ever be possible? Should the licensed provider not be obliged to ensure that all liabilities to any player have been settled before closing a player account?


�Insert “has been granted”?


�“within one year” of what?


�This needs to be defined more precisely.


�‘claim’?


�What is a ‘claim notice’? Does it refer back to subsection (5)(b)?


�When?


�See my previous query concerning whether external companies should be licensed.


�These words should be deleted (see chapeau to paragraph).


�What is the difference between (a) and (b)?


�What does this mean?


�By whom?


�By whom?


�Insert ‘located’?


�It seems that this should be broken up into 2 paragraphs – one dealing with the failure to transfer amounts due to a registered player and the other dealing with the transfer to (or from?) a registered player of funds in excess of the prescribed maximum amount? In the latter connection, what will happen if the player wins funds in excess of the prescribed maximum amount?


�Replace with “any further such game”?


�“may by regulation”?


�This phrase was originally queried when the Act was drafted, on the basis that its meaning is unclear. How can a licensee extend credit to a person ‘in the name of’ a third party?


�Insert “on its”?


�How will this work, taking into account the fact that the current form requires another person to declare that the player seeking to self-exclude is in a sound & sober frame of mind, etc?


�Replace with “the documentation contemplated in paragraph (a)”?


�Grammar.


�“at”?


�“or”?


�“or”?


�Should these words not be deleted?


�“licensed to be conducted”? If this qualification is not inserted, the NGB will be at large to register any such website, whether or not it is lawful or licensed in terms of the Act.


�Suggest this be replaced with the expression “at all times”.


�Formatting change


�Why has this word been inserted?


�This conflicts with section 84 (read with s 83) of the Act.


�What is an “offence notice”? It seems to have been imported by a drafter from another legal system?


�It should also be noted that FICA contains no references to “offence notices”.


�Underlining? What is the purpose of this provision? The board has already been given the power to exercise the powers provided for in the Act, and the (directive) function of the Council has already been delineated within that framework.


�Format – not bold text.


�It is important that the categories of licensee to which this power relates should be specified.


�Delete “-“.


�What does this mean? Part B of Chapter 3 relates to the procedures relating to the issue, award, refusal & suspension of national licences, and not to “compliance monitoring of licensees by provincial licensing authorities”.


�Spelling.


�What is a “registrant”?


�Licences. Check spelling throughout section and elsewhere.


�“operator licences”?


�Why not just refer to this category as “employee licences” (i.e. inclusive of persons holding a financial interest)?


�Drafting. Separate the two concepts – i.e. 1. the licences the board MUST issue and 2. those the PLA’s MAY issue.


�Subsections (3) – (5) are inappropriately placed (as section 37 deals with the “Authority of national licences”) and are essentially a duplication of the newly inserted section 11A, and therefore probably not necessary at all.


�“licences”?


�“interactive”.


�Is this really the function of the Minister? Should it not be left to the various regulators and the SABS, which will jointly ensure that appropriate national norms and standards are developed?


�“,and”? Is this provision not too wide?


�How does this square up with the provision which permits external companies to be licensed? Does it not make better sense, in view of this provision, to require prospective licensees to register companies in terms of the law of this country?


�“period of validity”?


�Is the Minister likely to do this?


�These two subsections should be combined.


�As per our previous comments regarding this section, the legislature should determine the manner in which licences are to be issued in primary legislation.


�And subject to section 37A(3)?


�Should read “if any circumstances contemplated in subsection (1)(a) or (b), or, with the necessary changes, (c), exist”.


�Is the board to issue employment licences? Refer back to section 37(1A)(b).


�“preceding”?


�“preceding”?


�“sections”


�“keep a record of”?


�“incorporate”?


�What is the purpose of the deletion?


�Suggest that this should read “monitoring, evaluating and advising the Minister on the gambling industry’s international competitiveness with global gambling jurisdictions”.


�“the”?


�To whom?


�The related amendment to paragraph (f) has not been provided for.


�Why is this a requirement?


�“provincial licensing authority”.


What is the rationale behind this provision? With reference to section 33(1), the PLA’s already have the powers to perform most of the functions set forth in that subsection. In addition, it would be wrong for the NGB to delegate its power to ensure compliance with the licence conditions of interactive providers to PLA’s – as this is central to the board’s regulatory relationship with its own licence holders, over which it alone exercises jurisdiction. In the same way, a PLA should not enjoy the power to suspend or revoke a licence granted by the board – only the board should do this. In addition, the board cannot legally delegate its power to enforce FICA to PLA’s, as this would conflict with the provisions of FICA itself.


Moreover, it would not be legally competent for the NGB to delegate its supervisory & oversight functions (over PLA’s), as contemplated in s 33(2), to certain PLA’s. This would be an abdication of its functions and go against the spirit and intent of the relevant provisions. It would also not promote legal certainty.


It is therefore suggested that this proposed section be abandoned.


�delete


�delete


�delete


�delete


�delete


�insert ” after ‘48’.





