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GIVING VICTIMS THEIR RIGHTS:

THE DA’S POSITION PAPER ON VICTIMS OF CRIME
1. INTRODUCTION: DOUBLE VICTIMS 
It is now an acknowledged fact that virtually every South African has been affected by crime: either directly or through a colleague, neighbour or loved one. The last national Victims of Crime Survey (2003) indicated that almost 23% of the adult population of South Africa had been victims of crime.
 The severe economic and social consequences of being affected by crime are very serious. They can range from being unable to work due to physical injuries, high levels of post-traumatic stress which impacts negatively on the person and the family, as well as the direct financial costs of attending court, legal fees and insurance excesses, among others. These are some of the socio-economic costs borne by the victim and by broader society. The ripple effects are felt by people not immediately connected with the crime incident itself. 
Although, statistically speaking, the crime rate may have recently dropped 1 or 2% in certain categories compared with previous years, the overall crime rate is in excess of international norms. In addition, given that the reporting rates on crime are generally low (approximately 32% of victims do not report crime to the SAPS
), it is probable that the actual crime rate is much higher than the official statistics indicate. The vocal dismay and anxiety surrounding the crime rate is not simply due to social perceptions. Every year more and more people fall victim to crime. Every year, the number of people directly or indirectly affected increases. We are now at the point where we face a possible situation where more people have been affected by crime than those who have not. 
Rape is one crime that, due to its nature, is chronically under-reported. Experts estimate that as few as one in ten rapes are reported to the police. When one considers that 54 907 rapes were reported to the SAPS in 2005/06
, the horrifying reality is that over half a million women could well be raped in South Africa each year. Reporting is also particularly low for crimes such as domestic violence, sexual assault and crimes against children.
  
In South Africa, many victims of crime complain that they are victimised twice, first by the criminals and then by the criminal justice system, which emphasises crime as an offence against the state and displays insufficient concern for the plight of victims.
 Victims state that the system often gives them little or no information on the processing of their cases and little or no voice in the ultimate resolution of those cases. 

The Democratic Alliance (DA) believes that by not placing more emphasis on the rights of victims of crime, the government is failing to fulfil a key responsibility to the citizens of this country. Upholding the rights of victims must become a central focus of the criminal justice system. Ensuring victims’ rights is crucial in order to provide human rights to South Africans, improving the criminal justice system, preventing crime and working towards developing restorative justice.
 
This concept paper outlines what the key rights of victims are, what forms of victim support are currently available and what kinds of victim support are needed to create a situation where victims’ rights are truly provided for.  

2. PAYING LIP SERVICE TO VICTIMS’ RIGHTS: THE CURRENT SITUATION
Victims of crime have certain basic needs that should be met. According to Cheryl Frank, Executive Director of Resources Aimed at the Prevention of Child Abuse and Neglect (RAPCAN), and the author of several articles on victims’ rights, the key needs of victims of crime include the following:
· The need for access to justice and fair treatment
· The need for safety
· The need for information
· The need for assistance and services
· The need for continuity
· The need to have a voice

· The need for validation and acknowledgement
· The need for restitution and redress.
  
Access to specific health services and prophylactic drugs for victims of rape is also important. 
South Africa does have measures in place to provide for some of the rights of victims of crime. A range of intradepartmental policies do exist. 
In particular, three major policies for victims form the backbone of South Africa’s current victims’ policy environment. These are:
1. Service Charter for Victims of Crime or “Victims Charter”  – Ministry of Justice;
2. Victim Empowerment Programme  – Department of Social Development;
3. Uniform Protocol for the Management of Victims, Survivors and Witnesses of Domestic Violence and Sexual Offences – National Prosecuting Authority. 

Existing legislation do refer to the rights of victims of crime. These include, among others, the Domestic Violence Act (no. 116 of 1998), the Children’s Act (of 2005) the Sexual Offences Act (gone to the National Council of Provinces for concurrence) and the Probation Services Act (no. 116 of 1991).
The Criminal Procedures Act also allows the presiding judge to order compensation to be paid to the victim, if appropriate to the facts of the case. The current reality is that many cases are struck from the roll, withdrawn or dismissed due to lack of evidence. In order to ensure that perpetrators are brought to justice, there needs to be major improvements in the criminal justice and safety and security sector. The DA has drafted policies that focus on these specific areas. The scope of the Victims of Crime (VoC) discussion document is to explore victims’ rights and compensation. 
Despite the presence of the above-mentioned policies and legislation, they are still largely ineffective in ensuring that victims are treated in a manner that is sensitive and fair and consistent across all the different relevant service providers (police stations, courts, hospitals etc). Further development and progress is still required to realise what is currently on paper:

· Consistent implementation of the policies and legislation

· Human resource capacity to oversee and implement

· Funding sufficient to deliver the objectives
The three main policies mentioned above have shortcomings which prevent them from being wholly effective in meeting the needs of victims. 
· The Victims’ Charter

The Victims’ Charter was designed to confer rights on victims. These rights are:
· The right to be treated with fairness, respect and dignity

· The right to offer information

· The right to receive information

· The right to protection

· The right to assistance

· The right to compensation

· The right to restitution.
 

The Victims Charter was hailed by government as a policy that takes care of the needs of all victims. The document essentially contains two parts: The Charter itself and the supporting Minimum Standards setting out what service victims of crime are entitled to expect. The latter document also contains information about what victims can expect in the course of reporting a crime and going to court, as well as useful contact details for relevant role-players, such as the Public Protector. 
However, despite its strengths and its relevance, the document does contain shortcomings in terms of implementation and content. 

Section 234 of the Constitution states: “In order to deepen the culture of democracy established by the Constitution, Parliament may adopt Charters of Rights consistent with the provisions of the Constitution”. 
The Victims’ Charter has only been approved by Cabinet. The Department of Justice’s (DoJ) Gender Directorate is currently finalising implementation plans for all relevant government departments. When these plans are ready, they will be submitted to the Justice, Crime Prevention and Security (JCPS) cluster for approval. The intended launch date for the roll-out programme is expected to take place during the course of 2007. In the meantime, the Charter is not yet in effect. 
The rights promised in the Charter are, at times, vague, qualified and limited. For example, victims are granted the right to request information, but not the explicit right to receive information. 
The right to protection is limited to a promise of protection “as far as possible”,
 while the right to offer information is diluted by the promise that “measures” must be taken so that the victim “can participate (if necessary and where possible) in criminal justice proceedings”.

One of the failings of the Victims’ Charter is its failure to make provision for a state fund for all victims of crime. 
· The Victim Empowerment Programme (VEP)
The Victims Empowerment Programme, which was developed out of the National Crime Prevention Strategy, focuses on all crime victims, particularly women, children and rural communities. 
It was developed by the Department of Social Development and is intended to refer to both government and civil society providers of services to victims such as abuse help lines, shelters, counselling services and health care. “The VEP facilitates the establishment and integration of interdepartmental / intersectoral programmes and policies for the support, protection and empowerment of victims of crime and violence, with a special focus on women and children”
. 
Some of the activities of the VEP include the following:

· Guidelines for voluntarism in victim empowerment;
· Expansion and/or duplication of a one-stop services project including domestic violence projects;
· Research and co-ordination;
· Undertaking victim of crime surveys;
· Programmes which prevent and respond to violence against women;

· Programmes for perpetrators of violence;
· Programmes for establishing shelters for abused women and children;
· Training social workers and lay-counsellors in the implementation of the
· Domestic violence act;
· Developing a resource directory on domestic violence for referral
· Purposes;
· Programmes which prevent and respond to rape and sexual offences;
· Integration of victim-empowerment, economic and HIV / AIDS programme; and
· Establishing trauma response units

It focuses primarily on service delivery and minimum standards. While the VEP has produced some positive results, the impact and scope of influence of the programme is not as widespread as it could be. Since its establishment in 1999, approximately 212 projects have been established. The VEP faces several challenges, among which is funding, which limits the scope and content of its service delivery and the degree to which it can support NGOs. In addition, human resource capacity is a major challenge. Both of these factors affect service delivery and sustainability
.
· Uniform Protocol for the Management of Victims, Survivors and Witnesses of Domestic Violence and Sexual Offences 

Developed by the National Prosecuting Authority because the Victims Charter and the VEP do not pay sufficient attention to victims of domestic violence and sexual offences, this document refers both to the government and civil society service providers, and sets out minimum delivery standards. 
It positions itself as complementing the Victims’ Charter “in catering for the absence of a framework for the regulation of services…which remain unregulated by the Victims’ Charter; NGOs, CBOs, FBOs, traditional leaders, private individuals and volunteers”
. 
The Protocol places emphasis on service provider obligations and responsibility towards victims. However, as the Protocol itself points out, clarity is yet to be established regarding the Authorised Governing Body that will oversee compliance with the minimum standards that have been identified. Victims have rights and service providers have corresponding duties yet there is no central body with the resources, power and authority to oversee the actual realisation of these rights and obligations.  
The obligations set out by the Protocol also place a substantial burden of providing a range of additional functions to the actual services for victims. Service providers are expected to implement mechanisms for monitoring and evaluation, as determined by an authorised governing body and satisfy all the requirements imposed upon them by the protocol. There are serious human resource and financial factors that need to be taken into considerations. Given the fact that many NGOs working with victims operate on minimal funding and make use of a skeleton core staff, the demands of fulfilling these requirements as set out in the Protocol are not feasible. Examples of these are as follows:
· Providing victims with a secure environment free from physical, social, emotional harm or threat of harm;
· If the service provider refers the victim to another service provider, there must be follow-up ;
· Provide emotional support to the victim throughout the court process (this could take years); and
· Services providers shall accompany a victim to court if so requested by the victim (sexual offences only).
The Protocol was reported to be in the discussion stage earlier this year. 
The DA made repeated attempts over a period of weeks to contact the NPA and request an update on the status of the Protocol. All such attempts proved unsuccessful and we were unable to locate a person who could answer our questions.  
Overall Problems with existing victims’ policy and practice
The Victims Charter has not yet reached the stage of implementation.  The VEP faces financial and human resource challenges. It is uncertain whether the Uniform Protocol has reached implementation stage as yet. Furthermore, the policies have been drafted separately at different times. This means that different standards, terms and methods have been proposed by different policies.
 
Agreeing with Cheryl Frank, the DA argues that victims need a sound set of rights which determine the nature of the services provided to victims, delivered in accordance with a set of single observable and measurable standards that focus on outcomes and not activities. Clarity needs to be provided regarding the central oversight function of all services relating to victims’ rights. There must be integration and consistency across the board, so that services are not duplicated, ensuring that best practices are replicated, learning is shared and gaps in service provision are filled. Equally important, human resources and financial support need to be prioritised. NGOs and other relevant service providers, including government departments, need to be in a position to hire appropriately skilled and experienced staff. 
The victims’ rights proposed in the above-mentioned documents do not go far enough, are not implemented as originally intended due to financial and skills constraints, or are still in the draft stage.
Service provision to date is only partially effective because a single set of comprehensive standards is not fully developed, unified or enforceable across the board. Most importantly, there is no proper victim compensation mechanism in the current policy. 
According to Craig Higson-Smith of the South African Institute for Traumatic Stress, the main components of service delivery to victims of crime should be:

· education and awareness;
· victim support;

· trauma counselling;
· trauma therapy; and
· in-patient care. 
Victim support is currently being provided to a near-satisfactory level, but the remaining four components are lagging way behind what they should be.
 
Trauma counselling is mainly accessible only to the wealthy and better educated who can afford counselling and are also in a better position to cope with trauma than people in poor areas.  

There is a great need to further develop the Department of Social Development’s services to victims, both in terms of quality and in terms of making them accessible in rural areas. 
The quality and scope of services to victims have been severely curtailed by lack of funds, lack of measurable quality standards, training, experience and supervision for victim support workers, a shortage of full-time victim support workers, an over-reliance on volunteers, and the use of outdated counselling techniques.       

Higson-Smith makes the point that government has made several well-intentioned moves towards providing victims with rights and services, but have not yet taken it where it needs to go. He says “good intentions are not enough” and that the government appears to have lost the momentum they had a few years ago to champion victims’ rights.
 
The capacity of the justice system to implement the rights set out in the Charter leaves a great deal to be desired. For example, the rape counselling centres set up in many police stations have been abused. Some of these facilities are not being used in the manner originally intended. Some of the facilities are being used as ordinary offices, storage rooms and recreation rooms.  
A recent Station Monitoring Tool survey, in which 57 stations were visited between September 2005 and April 2006 found, among other things, that:

· Almost 50% of the stations had no private facilities for the taking of statements from victims;

· At 54% of the stations, there were no victim support rooms;

· Nearly 50% of the stations had no trained volunteers to deal with rape and abuse cases; and

· At almost 50% of the stations, a female officer was not on duty at all times. 

Thus, despite the adoption of the Victims’ Charter, the rights of victims continue to be undermined by bad service from the police, loss of case dockets, and delays of court cases due to incompetence and the wrongful release of perpetrators.    

3. MAKING VICTIMS A CENTRAL FOCUS OF THE CRIMINAL JUSTICE SYSTEM 

While the attention of the criminal justice system is often directed at apprehending criminals, comparatively little attention is given to the victims of violent crime. 
The criminal justice system needs to be reformed so that the need to identify, capture, prosecute and rehabilitate criminals is balanced with the need to provide for the requirements of victims of crime. In order to achieve this balance, the following things need to happen:

· Real leadership and political will is needed

Before any other recommendations can be implemented, there is a great need for real leadership and political will to give victims’ rights their proper place in South Africa. Only with the full and active support of the leaders in top government positions and in the relevant departments in the criminal justice system is an environment in which victims’ rights are truly provided likely to be created. 
· Victims policy must be brought to life
The rights of victims are in place. In order to render these rights more fully realised, information needs to be made more widely available to the public. 
The existing ad hoc and fragmented policies need to be consolidated and rationalised into one comprehensive and overarching policy. Otherwise, the rights of victims will never truly be granted and service provision to victims will remain patchy.  

More funds need to be made available to realise victims’ rights and implement service delivery fully. Rights must do more than simply exist on paper – they need to be enforceable. 
Committees with oversight and decision-making powers need to be more proactive and place pressure for additional funds and delivery capacity to be made available to enhance and empower the charters and policies that exist.
· Training in upholding providing victims’ rights must be provided
There needs to be sufficient numbers of properly trained people in the justice system to implement the rights established in the Victims Charter (and the new consolidated victims’ policy). Victims’ rights should form part of the basic training of all workers within the criminal justice system, and their performance should be reviewed with this in mind. 
A victim support training centre should be established where police and other relevant officials within the criminal justice system should be required to take courses on how to protect and uphold the rights of victims as part of their basic or advanced training. 
Medical practitioners, counsellors and all those working with victims in the private sector with victims’ rights should also be able to take courses or be involved with the running of the centre and its training activities. 
· The establishment of a state fund for victims of violent crime 
The right to compensation needs to be revised to include more than simply compensation awarded by the courts. Many South Africans are either killed or subsequently die as a result of crimes committed against them, or suffer non-fatal injuries or losses for which they are not recompensed (their dependents suffer in both cases). 
The suffering includes emotional and psychological trauma, and victims are frequently obliged to undergo lengthy periods of medical and psychological care following a violent crime perpetrated against them. In these circumstances, and given the suffering invariably caused to the most vulnerable members of society (the poor, and in particular, the dependents of poor victims), there is a clear need for such victims to receive compensation. At present, however, there is no dedicated fund to assist the victims of violent crime.

The establishment of a state fund to compensate victims of violent crime would help realise the rights of victims within the South African justice system. Victims of crime should not be forgotten and their experience should not be downplayed. 
In this regard, the DA has submitted a Private Member’s Bill which makes provision for the establishment of a fund to which victims of violent crime can apply for compensation. 
It is proposed that the funds are drawn from the following sources:

· All fines imposed as sentences by the courts;
· All bail monies;
· Any other monies that  may be appropriated by Parliament; 
· Any donations or bequests made to the fund by individuals or bodies corporate; and 
· Monies raised from the sale of assets seized by the state which are no longer required for criminal trials (i.e.: motor vehicles, machinery)
The fund would be subject to auditing by the Auditor-General and to Parliamentary oversight. The fund would be managed by a group of trustees, appointed by the Minister of Justice. The Bill empowers the Minister to appoint trustees for the fund, and to make regulations in terms of which the fund will be managed. 

In order to qualify for compensation, a victim’s perpetrator would have to have been found guilty in a court of law. 
This would serve both to limit fraudulent applications and to place greater public pressure on the state to catch and convict perpetrators. A person may not seek compensation if they have already been awarded damages or compensation by a court or are busy pursuing damages in a court.
Proceeds from the Criminal Assets Recovery Account (CARA) would be used to set up a fund for victims of crime.  R200 million has been paid out directly to victims of crime (figures as of October 2006). 
 More than R66 million was paid to victims of financial crime in 2005 – most of it in the form of compensation to 35 defrauded workers.

 In addition to paying out individual compensation claims, CARA also provides funds to 
· Department of Social Development - R3. 3 million

· South African Revenue Services  - R5 million

· South African Police Service - R33. 7 million

· National Prosecuting Authority - R31. 8 million. 

More money should be granted to Department of Social Development, as well as to a dedicated Victims of Crime Fund.

Restitution and victim compensation schemes are increasingly being used worldwide for minor offenders.  Compensation for victims should be more actively promoted by the bench and justice officials. 
Although mechanisms such as the Criminal Procedures Act do allow compensation to be awarded to victims, by setting up a dedicated fund for victims of crime in need of financial assistance, such victims would be better able to apply for and access the funds they need. 
Larger grants need to be made available from CARA to organisations that provide services to victims. It is not clear why the SARS received R5 million. 
· Victims need to be allowed to participate in decisions concerning them
Victims need to be allowed to participate fully and have a say in decisions relating to the crimes against them. Thus, victims should be consulted and allowed to be present to provide input at bail applications, plea bargain hearings, and sentencing and parole applications.  This right should be enabled as a priority, especially in cases of violent crime. 
These rights must be real and not nominal: too often offenders are released, given special remission of sentences or paroled without victims being consulted simply because the victims or their families cannot be traced. Accurate case records need to be kept and maintained and the capacity of relevant government staff needs to be developed in order to fulfil these functions. 
· Improving and rolling out services to victims
Services to victims provide the crucial step in making victims’ rights a reality. Existing policies need strengthening and regulation while universal minimum standards need to be rationalised and unified. This is to enable a better standard of service delivery to victims. One clear, all-encompassing set of standards governing services to victims needs to be developed and enforced for this to happen.   
The government must also allocate more funding to departments involved with providing victims with their rights and services. The Department of Social Development in particular needs much better funding and support in order to improve on its existing work and crucially, to expand its services to victims into all parts of the country not currently covered and rural areas in particular.
Specialist units such as the Family Violence, Child Protection and Sexual Offences (FCS) units have been praised for the work that many of them have done in providing victims with support services.

Unfortunately, these specialised units have been decentralised in certain provinces, with KwaZulu-Natal targeted next, and are now based at station-level, facing severe skills shortages and lack of resources which hamper their effectiveness. Various NGOs and relevant bodies have since called for the units to be centralised again. 
The move towards decentralisation has in practice meant that the key centres of support are being destroyed while their skills and resources have been massively diluted and almost lost. 
An October 2006 DA survey in Gauteng, the first province to implement this policy, showed that many stations have not been allocated FCS officers so far, most of those who have been deployed have not been provided with essential police resources including office space, telephones, transport, crime kits, handcuffs and bullet-proof vests. Necessary support services, such as forensic social workers and victims’ rooms, have also not been provided. Furthermore, FCS officers have been allocated non-FCS tasks and vice-versa in many instances, undermining their specialist role.        

There is a great need to reassess this policy, as it is undermining victim support and thus the rights of victims. The FCS units should rather be left as they were and, instead of being dismantled, should be replicated on a wider level in all areas where there are no such units.   
· All types of victims need to be given their rights

The provision of rights to victims of crime must apply to all victims. Certain categories of victims are at risk of being left out of rights provisions that focus too heavily on victims of violent crime. Compensation for the victims of economic crimes, and those who fall prey to ‘E-victimisation’ through the internet, as well as victims of state abuse, need to be taken into account.  

· Greater focus on perpetrators and male victims needed

The focus of services to victims often focuses too heavily on providing support for women and female children (the most abused), while ignoring both the male victims and the perpetrators of crimes, who are often men. A more balanced approach is needed to support the victims and the rehabilitation of perpetrators of abuse so as to stop the cycle of abuse. 
· Restitution and Restorative Justice
One of the factors contributing to the reintegration of offenders after their release from prison is the extent to which such offenders have been able to show remorse to victims and make amends for the crime they committed. The Department of Correctional Services encourages victim-offender conferencing as part of its commitment to restorative justice, but this happens on a far too limited scale. The Correctional Services Act should be amended to make a formal act of atonement a prerequisite for being considered for parole.
Likewise, section 40 of the Correctional Services Act should be amended to oblige offenders to work, to study and/or to engage in rehabilitative programmes. Such work performed by inmates should, wherever possible, be designed to ‘pay back’ to the persons and communities the inmates have wronged. 
4. CONCLUSION
The justice system needs to change its focus to include providing victims of crime with their rights as a major priority. Only once the whole system is improved will the Victims’ Charter be implemented properly. The government should therefore make the utmost effort to reform the justice system with the goal of putting victims at its centre. 

Strong leadership and political will is needed to amend and concretise the rights contained in the Victims’ Charter and other policy documents to make these rights a part of our legislative framework, and to provide the necessary inputs to ensure that victims of crime are provided with the necessary services that make these rights a reality.  
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