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{"’the FPB") administers the provisions of the principal Act. By seeking

o the reguialicie Tegulate broadcasting, the Bill will be bringing the regulation of

broadcasting within the ambit of the FPE.
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~amn  on Horp@Afiairs, Mr P Chairperson of the Portfolio Committee on Home Affairs, Mr P
Chauke, MP
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FROM: Legal Services Office ESAIEELI R
PATE: 'O H I_-May 2007 | CHAIRPERSON OF THE Pt HR s
CiHAaU! ' HOME AFFAIRS, MR F CHA! 2
e Filins. znhd F"tSﬂBaEET: The constitutionality of the Films and Publications
L:_‘iFrELT_ g ke =i i ’ AmEﬂdment Bl" zmlﬁ [BZ?!... quE] 1,_| ‘ W ':"‘ ;1."1 Q 1A '_ :‘-w r‘; r_, W
I iy of the i You requested us to advise you on the constitutionality of the Films and
/28061 \* ;J 210, Ve Publications Amendment Bill, 2006 [B27 -<2006] {“the Bill"). We have DATE
-1_-;:.: peciie provisichiperased the Bill and will comment only about specific provisions the
he subrissions constitutionality of which was challenged in the submissions.
CRE TN ey THE CONSTITUTIONALITY OF THE PRSI
CLAUSEE PN g e S 5 | L_‘I ¥ u_\_,g"._.._
15 &nd .'-"'=..f:‘ii“"' 2" Giaus& '.‘2 séeks to amend section 2 of the ;Ims and Publications Act,
Act’) by providing thal1998 {Act 65 of 1996) (“the principal Act”) by providing that the Y,
T‘ re ‘ijectwe of the principal Act is, amongst others, to regulate (/'
~ broadcasting ‘'of certain 'films. interactive- computer games -and’
publlcatlcms by means of classification.
‘-*'1'5 In’ ten'n§ {Jf seetlon 192 of the Constitution of RSA, 1996 (‘the
Estaphsn. an nidenenConstitution”) national legislation \must__establish _an...independent
CHIC Ialest, i_=':'"-=1 o erauthority to regulate brﬂadcastlng in the publlc interest, and to ensure
feprgsE g Sowh Alfairness  and a diversity ‘of views! ‘broadly representing :South- African’
scciety.
y of Soufh Affica A4, Thé'Independent Communications Authority of South Africa Act, 2000
MStanisH e ande] “I(Actt 13 of 2000) was promulgated to establish the Independent
‘ca (iLASA ) o anoCommunications Authority of South Africa (“ICASA") to amongst
lic inters =Loand o crethers, regulate broadcasting in the public interest, and to ensure
resentng South ~ifairfless and a diversity of views broadly representing South African
society as is required by the Constitution.
mandated to u - =B Tt lis"our view that ICASA is constitutionally mandated to undertake the
(A5 8nd T vf’ ns | regulatlan of broadcasting, and that the Films and Publications Board
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dealing with E Clatse 13 seeks to insert section 15A dealing with functions and
agraph, (i) _U?' an. pewers; of ccmpllan}qe officers. Subparagraph (i) of section 15A ‘U.w {,I?'*
aming and inspect pref bﬁpowgrs comphance officers to enter, examine and inspect premises @Lf
the FPB for cumpfance with conditions imposed by the FPB. A

use

inca Gificer. obtain a JaThat Bll does not require that the cnmpl‘lance officer_obtain. a warrant
before such entry.

93 matsdal is foun@.inTHis provision will cause-problems if illegal material is found in the
- Materal founa -‘f‘--"',' "premises and the business is prosecuted. Material found may not be

:en oblained withcadmitted into evidence since it would have been obtained without'a
. ~search-warant. S10B2 B0 The constitutionality of the Film:
It 2005 1BAf 20800 L0 CapL ey Amendment Bill, 2006 [B27 2006
CLAUSE 20 _ R e e
hePprincipat Act 8! g ‘Clause 20’ seeks to repeal’ séétmn 21 of the’ pnnblpaf Act. $ect|0r1 S
oy d decision of 1 mdﬁldés for any person who'is aggrfeuE& by’ a decrsion of the F'PE!- to" e

Iodge én appeal in the H,igh Ccurt :
“e Tight to, accass td @A D!,_IFNJEW that this does not mfnnge the right to access to courts W
sftne FIET vyl stil navsinee a person aggrieved by .| ’thjsr decision of the FPB wilt sl’ll have the' f}u
iaht and the roht in i=rconstitlitional guarantee, the' common law rlght am:f the right’in terms of -‘I"
Aet, V2060 Yo 5'51'~1 * Suthe“Promotion of Admlnls’traﬂj.re Justlce Ar;t EDﬂU to take such a
decision to the High Cnurt un rewew

3 bying
: he [ RS 1998 (riheerms T action. 19, Lons
CLAUSE 21 B . +
HE LS LIULon | Sl Ehis
GuthBority to regulat oad :

18 principal AEUEY o {;rauser 241 seeks to amend secsflﬁn 22'of fhe pnnc‘;pal At by amdrrg“st E,ﬂ&g
newspapers publisnodthers, withdrawing the exemption that newspapers published by FF:B{
yuth, Africa (now "‘4’ members of Newspaper Press Union of South Africa (now Newspaper
were ' not "u:.h_. = ‘“Aﬁshﬂlatmn of South. Afrldﬂ FNASN:? Were not'’ BI-“-T’JE'Gt to 'the’ WEW/?Z’?R
s that newspapers 'y pmwsmns of, the rincipal Act This means that newspapers will also
assification In et “have’ "tc be submitted fc:r exam:nahnn and c1assn“ catlon m terrns of fhew W
swspapers wiil 'E‘ '12 “Ifithie Bill is passed in its current form, ‘ali newspapers wili be subjedt to
0, who r::; s8egtion 16 (2) which Lequlres any person who, for distribution or
IDtishes an ’1 d "f *"éxhibltlon in the Republic, creates pirt:-druces“ publishe‘s‘amf advertises -
S ighed :._-.-._ any’ publication that- conta"msiwsual prESentatmns descrlpt'ﬂﬂs or
il conduct, prop ‘Irepresentations of or amounting to’ éexuai‘ ccndﬂct" prﬂﬁagahda fnr- :
% “lwary incitement to imminent Harm or thé “advocdcy of hatred 'on any'
sriit s sush - publicationidéritifiable  group characteristics, 10 = sibmit' 'such - publication” for




ssification office beloreeXamination and classification to -the classification office before the
publication is distributed:orexhibited.

he proviiani el Inn33tis our view that the practical -effect of-the: provision: will infringe the! -
netsmeseciion 1001 oiright to freedom of ‘expression:as contained:in.section116(1).of the .
& inol-dcowinte .'ii:-.w*. ceConstitution. The press will:either .choose |not-to-write -about 'certain:

e (e wewi amaistores for which they wil needbclassification (which would amount.to -

nce classdied because gensorship) or will not print such stories once eiassffed because they

wrentogwsh- ' will be too late and defeat tﬁe purpnse of surrestnews compliane

H =17

f rights is absolute '121 itéis=trite that none of the rlghts in the Bill ef rlghts is absolute, they are

tained i spetion 36 sz subject to the limitation i:fause as resntained H’esectmnraﬁ of the. natar

Censtltutren bmay prednises and the busines: s prosscul

constitutional j'_j‘!.]:}tf"‘ﬁfHDﬁE‘fEF this provision wﬂl* ﬂet pass censtitut!enal muster as a

spressed liselt in ihe Islimitation as the Constitutional court has expressed itself in the Islamic

fing ,:-._4-; Crity and "Uniti,r Convention v Independent Broadcasting Authority and others

0C -.i‘-'m" 01 152002 (5) BCLR 433 (CC)ithat the right to freedom of expression is one

which makes 1t an impoofithe essential foundations of democracy, which makes it an important
rlght

f' - ""\ o :.\._ 'r...u

immitation s, thaextengoMbteover, |mpertant as the rpl.ﬂ’pose efthe Ilmltatlen rs, the: extentsfthe .'

nofitha figniwiareas llimitation amounts to a complete deprivation of the right;: whereas there
purpose '-"‘s-"u ded. are Iess restrictive mesns efashnewng the purpese mtenrded

LA T

rRAb ~=11f s #nd 'a17‘¢1!'1s our view therefore: the B|II AL !"H.?rt arreasenable and -;ustiﬁable' '
‘} bazesd on noman ddimitation in an open ‘and demecratic: secmeta_.r based on human dlgmty 1}

obthe Constitulion. = equality and freedom as set'outiin section 36/of the Constitution.-*

CLAUSE 22

amongst ofhers. 48iClause 22 seeks to amend section 23 by, amongst ethers' deleting

who holds 2 birmac "*swsemuam(s} which exempts:any person: who -holds -a broadcasting- |
fi_'-i‘-: FREZ: $his fipteans < ligehce 'from the classification -made by the -FPB. This-means that-

hey: int
r;n.f.;l :ujr*"

ik ko *breadcasters will be required-to-submit'all films-theyintend- t;hexhimt

: Wid:i s, C
A ATISAnS  any BEdugdA térrns ef sestlen 1 of the prmelpal“Act‘,f Iﬂ‘.l means any sequenee ef
whether bim. magnetc ivisaal images recorded on any substance, whether film, magnetic tape,
mnner dhat by ousing diseé or any other material, in such a manner that by using such

f PENG: SeSmeas iAam ‘“substance such 4mages WIIT be «capable ef bemg seenas:a mamng~..--

92
fer exah'{mafieh and classifi J:atlen in terms of ir_ltended septren 1‘15 % Cg}(gg?;’ f’,f

picture. 2). which reguiras any persos
- Sukmioatinos Eﬁﬁﬁs means that broadcasters wu! haverte subrmt almest all matenal-
assification, sTI010 asthiey intend to exhibit for examination-and class:f“ eaa-::-e sa:rierrg as that
GO T L iz materlaf is afilmin terms of *lhe pﬂnclpaE Aﬂt ;



of the principal {he FPB for examinatmn and classﬁcatlon in terms of the principal Act.

o 4 Lk

eeguisred, a21:Broadcasters will .moreover.-be required- tocbe :registered- as-either
i Emes J‘~'- trer coni=distributors or exhibitors and also to submit-almest:all:their:content to

'3 1] = Qi 1\_ rERty :"l--:- W = 1—"-- .--';-., r,:,,_""' t |,-'!'- !--. i

eagdsdc pf.,;»:c m ~32J|'h|s: amounts to regulation, whjch m;um teads: tm confusion-as to:the . |

it Frégulation: of broadcasters.dt-also  brings: coroadcasting: within: FPB's -

dntenal miandajurisdiction, and thereby encroaches on:the mnsﬂtutmal mandatemf
45 abiayauch sia IGASA In thns regard we raﬂar yﬂu m paragraph 5 ahnve 35

5 e gandideiozatih repaa mf morrant ey
e L el B pHURT s ©

s rCLAUSE 243115 is etdetrite that none of the rights in the Bill of ri

¢hich deal with o230This aiause inserts sectlcns 24A E- and C which deal WIth offences.

3 il f’"' iz Section” 24A{4) makes distributing a-publication, film or-interactive

under the gg&n 0 enc:e

¥

Lplat) L5l e

5T Byl i Hial M A L

ictions, des EAE-yf -adding. the words whlt".:h cnntalns deplctmns descnptlans ar

o 'i".-"

| otfence to o r-seﬁxlences of sexual conduct” the Bill makes it an offence to distribute
“hf 1& WitiCh r;;;. AT SChlms,; mte::actwe computer games, or publications-which contain sexual, -

FEam oy

_certain perscnns under tl'te ageecf 18 years t&see It

1n ¥

TioTEDL TesEt of=sexual conduct, but is classified PG16, the provision makes it an
noe neis ul «i=r theoffence to distribute such film to a 17 year old since he is under the age

of 18 years. This cannot be:the intention of the drafter.
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Mape

T tr'computer, game which has:been- classified - X18.. @@Mﬁ(ﬂfﬂ
'1-;-'-"_-~'Tj-_'_'~-'?__":*._ % padepictions, description or Eecp.lermes ts:f sexual cuns:luct 10 a pers-::rn

Mo

SE

ON§ undeiine-ane Lrﬁonducf ircluding sexual intercourse, to persons under:the age ofi 18 <2
! _b‘f_'-"f:&':. Hi 1z yedrs even if in terms of the: classification given: by the FPB to such™™
wabion of i acceolaUiHilmyg interactive computer game or  publication rt IS acceptal:-[e for

craticrsociety: hage

5, d*.—.a;:rs'-mm or t-fiﬂﬁ Fcir*mstance if the film con‘tams 1':1e;}nr:tlr:)rt;:;1 ﬂescrlptmns -:::r sequeﬁces ..
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