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ABOUT SAFACT
Established in 1999 as a Section 21 company, an association not for gain, SAFACT’s primary role is to protect the intellectual property rights of its members in the Southern African film, home entertainment and interactive computer games industries.
SAFACT’s mission is to create an anti-counterfeiting climate in which the purchase, sale or possession of counterfeit goods is actively discouraged and intellectual property rights are respected.

SAFACT assists the South African Police Service, South African Revenue Services, Customs, the Department of Trade and Industry and the National Prosecuting Authority in enforcing intellectual property rights.

Amongst SAFACT’s members based in South Africa are; Compact Disc Technologies, MNet, Multichoice, Next Video, Nu Metro, Ster-Kinekor, Tsotsi Films, UIP and Videovision Entertainment.

International members include, 20th Century Fox, MGM, MPA, Paramount, Sony Pictures, Sony Computer Entertainment (PlayStation), United Artists, Universal and Walt Disney.
SAFACT plays a critical and increasing role in protecting intellectual property rights in Southern Africa as it strives to reduce levels of piracy to more manageable levels. This is an ongoing challenge aggravated by the accelerating introduction, availability and affordability of new technology. Piracy is controlled by syndicates and organised crime groups that have and continue to cause significant economic losses to South and Southern Africa.

Overview
In making submission to the Parliamentary Portfolio Committee for Home Affairs, SAFACT wishes to confirm its support for:

1. The consistent application of a system of classification of films and games to enable informed choices by consumers and parents.

2. A classification system that reflects the morals to which our society aspires.

3. Efforts to stop the abuse and exploitation of children which is particularly objectionable to SAFACT and its members

4. A classification system and enabling legislation consistent with the constitution and other legislation on which it may impinge.
5. The respect and protection of Intellectual Property Rights. 
When deliberating on the content of the proposed amendments to the Act the following issues came to the fore which we respectfully submit to the esteemed committee for their own deliberation:
1. The ability of the agency responsible for the application of this legislation needs to be reviewed in respect to; funding, infrastructure, skills and Human Resource capacity and technology.

No information is available as to the additional resources to be allocated to the Film and Publications Board to effectively implement and enforce the proposed amendments let alone its current obligations.

Also absent is an indication as to the impact on the existing fee structures of the proposed legislative amendments.

2. Whilst critically important for the FPB to classify film and interactive game content we are of the view that protecting children from abuse and exploitation is better achieved through specific legislation with significant specialised prevention, protection, enforcement and prosecution resources.

3. SAFACT contends that the current legislation and the proposed amendments do not contribute to the battle against other crimes being committed in the sphere of film and interactive games and in particular the protection of intellectual property rights against the scourge of piracy.

This concern was noted on page 28 of the 2004/2005 Annual Report of the Films and Publications Board but unfortunately has not been addressed in the proposed amendments.
Whilst SAFACT appreciates that the FPB cannot engage in anti-piracy enforcement actions it can contribute to the creation of a more equitable environment in which legitimate businesses operate assisted by the consistent enforcement, in partnership with the law enforcement community, of the legislative requirements of the Act particularly in respect to street vendors, flea markets and the internet.

4.  The members of SAFACT are committed to partnering and assisting the Film and Publications Board achieve its objectives.

Submission
In light of the above we request consideration of the following submission in respect to those sections of the Films and Publications Amendment Act that impact on the members of SAFACT:

“Functions and powers of compliance officers”

The proposed amendments contained in this section of the Act, in our view need to be changed to be consistent with other sections of the Act as well as with the rights of the distributors and exhibitors with particular attention drawn to the need to change the following sub-sections:

Section 15 A (1) the rights of entry afforded Compliance Officers appear to exceed that of a Police Officer as the legislation requires no complaint to be lodged with the Police, no requirement for the issuing, by a magistrate, of a search warrant nor condonation of such entry without a warrant by a magistrate if there was no opportunity to obtain such warrant prior to entering such premises to enforce subsections 15A (ii), (iii) and (iv)

It is our view that Compliance Officers and the FPB may be considered to act against persons rights which, if successfully contested, will impact negatively on the credibility of the Act and the achievement of its objectives.


(2) it is our submission that such actions envisaged in sub-section 

            15 A (i), (ii), (iii) and (iv) should be performed in the presence of a Police Officer in possession of a duly authorised search 

            warrant.

“Classification of films and interactive computer games”

The proposed amendments to this section of the Act, in our view, presented the Board with the opportunity to address two significant areas of concern (highlighted in red) raised in the FPB’s interaction with industry and reported in its 2004 / 2005 Annual Report, on page 28 as follows;

“The central issues of concern picked up in our interaction with our stakeholders with particular reference to the industry revolve around the following:
• The high incidence of piracy that is impacting negatively on the legitimate   players and the feeling that government, including the Film and Publication Board is not pulling its weight in fighting this crime 

• The supply of proof of distribution rights for the territory of South Africa for all titles submitted to the Board and whether this is within the Board’s legal brief or not 

• The issue of the logistics and costs of proof of classification of imported film material 

• The issue of a fair tariff structure for classification that does not impact negatively on small businesses

The Board is taking steps to address some of these issues. Resolution of the above issues will be one of the challenges facing the Board during in the coming year.”
In light of the above and the need for the legislation not to be used to undermine legitimate businesses and to assist in the continuing growth of local creative industries we submit for your consideration proposed redrafted requirements to sections 18 (1) and 18 (A) of the amended Act as follows:
Section 18 (1)  any person who intends to distribute or exhibit any film or interactive computer game in the Republic shall in the         prescribed manner with the prescribed fee – 

a) register with the Board as a distributor or exhibitor of films or interactive computer games; and

b) submit a tax clearance certificate issued by the South African Revenue Services; and

c) submit evidence of copyright ownership; or

d) In the case of foreign films submit evidence of copyright authorisation or distribution rights from the original owner.
e) the above requirements apply to any film imported into the Republic even if the title of which has already been submitted to the Board for classification

f) submit for examination and classification any film or interactive computer game, whether previously classified or not, other than if exempted in terms of this Act or the Publications Act, 1974 (Act N0. 42 of 1974)

Notes on proposed amendments to Section 18 (1) of the act 

b) It is important to ensure that any person or entity wishing to operate in any area of business in the Republic can prove to State Agencies, such as the FPB, that they are discharging their tax responsibilities in the correct manner.
c) The inclusion of this clause taken from similar legislation in Nigeria, will address the concerns of owners and their representatives of intellectual Property that their rights are being protected.
d) Again taken from the legislation in effect in Nigeria the inclusion of this clause will ensure that the owners of original content are in agreement with their creation being distributed in the Republic and by whom.
e) This clause is, in our view, necessary to ensure that the “title” of a film or interactive game is not the basis for deciding whether or not the product complies with the Act but that the “content” is classified. Examples can be provided, separate from this submission, of differences in versions imported into the Republic and that classified by the Board of the “same” film.

It is quite possible that the creators of certain films and interactive games may not feel that the versions available in other territories are suitable for distribution in the Republic as they may be against the classification requirements in force

This point is particularly relevant if there is the change of criminal sanctions against the producer of such content as envisaged in section 2 (a) and (b) of the Act.

f) Previously Clause 18 (1) (b) this proposed rewording replaces  

     “that has not been classified or exempted or approved” with 

     the above wording that states whether the “title” has been 

     classified already any person wishing to distribute the same 

     “title” but was not the person who had already classified

     the “title” needs to submit the “title” for classification as a

     new submission.

     This will ensure that all content is classified to ensure that

     different versions of the same ”title” are identified as such and

     that the owner of the work has authorised its distribution and 

     sale in the Republic 

“Display of classification decisions”
The credibility of the classification shown on any product needs to be reinforced by the protection of the format of such classification. There are many instances of the fraudulent use of the FPB “sticker” by unscrupulous distributors that result in the consumer not being able to make an informed decision as to the purchase of a product or its suitability for children. 
Our submission is that the FPB classification notice format needs to be protected and to this end we suggest the following for consideration: 

Section 18A (1) (a)  that the classification certificate be required to be printed on the sleeve of the film or interactive computer game. (this should become less of a cost issue as more and more product is being pressed locally, particularly in the film sector). This may be problematic for the interactive computer game industry but a separate requirement for interactive computer games to include the certificate on the sleeve may help. The problem with allowing the certificate on the packaging of films and interactive computer games is that once the packaging is removed there is no indication as to the classification which defeats the objective.

 (2)       Suggest the following additional wording at the end of the 

proposed wording, “Such format shall be deemed a prohibited mark in terms of the Trademark Act”. This will help prevent the fraudulent copying and use of such format.

“Amendment of Section 30 of the Act”

The introduction of FPB administered “fines” for those found to be transgressing sections of the Act for which criminal sanctions are legislated creates the potential to diminish the seriousness not only of the offences but also has the potential to create an unfair trading environment where compliance in certain sections of the industry is determined by the risk of detection rather than complying as a legal, ethical and moral responsibility.

This option also creates the opportunity of actual and perceived corruption and does little to enhance the credibility of the legislation as well as exposing the FPB to possible legal action from other affected parties.
Also missing from the amended Section 30 of the Act is any limit on the number of times a person contravening the basic tenants of the Act can be “fined”
Another issue that is not clear from this amendment is in respect to the expectation of the person laying a complaint with the Police as to non compliance with this Act and the role of the Prosecution Service in deciding whether or not to prosecute such infringement of the Act. This needs to be clarified should this particular amendment be enacted. 

SAFACT is opposed to any of the provisions included in this particular amendment as the risk of pirated product being “legitimised” by this provision will deal a devastating blow to efforts by the government and industry to combat this crime with catastrophic consequences for the film and interactive computer game industries in South Africa. 
Conclusion
The inclusion of the above submission in the final draft of the amended legislation will, in our view, create a more equitable legislative regime for all involved in the film and interactive computer game industries. 

We trust that the honourable Committee will receive and consider the above submission in its deliberations on the “Films and Publications Amendment Bill, 2006” and accept our thanks for the opportunity of providing our input. 

James Lennox

Chief Executive Officer

Southern African Federation Against Copyright Theft
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