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1 introduction

1.1 Print Media SA ("PMSA") thanks the Parliamentary Portfolio Committee on Home Affairs for giving us the opportunity to lodge a written representation on the Films and Publications Amendment Bill, 2006 ("Amendment Bill"). PMSA wishes to place on record that it requires to be given a further opportunity to make oral submissions to the Portfolio Committee on Home Affairs at the scheduled public hearings on the 2nd and 3rd of May 2007 on the issues dealt with in this submission.

1.2 PMSA is an association not for gain which has been incorporated as a company in terms of section 21 of the Companies Act 61 of 1973. PMSA was formed to represent the interests of a broad range of media publications, including daily, weekly and community newspapers and consumer, trade, technical, professional and other specialist magazines. As such, PMSA is representative of almost all of the participants in the print media industry. The members of the PMSA are the Newspaper Association of South Africa (NASA), successor to the Newspaper Press Union, the Association of Independent Publishers of South Africa and the Magazine Publishers Association of South Africa.  

1.3 More specifically, PMSA represents about 319 newspapers and a fluctuating figure of 330 magazines printed in South Africa.  The major newspaper publishing houses are members. PMSA has a history going back many years. Under the name of the Newspaper Press Union, it was involved in a constant debate with the apartheid government in the interests of the freedom of the Press.  It has had a long-standing agreement with government that the newspapers falling within the ownership of its members would be exempt from the Publications and Entertainment Act, 1963 succeeded by the Publications Act 42 of 1974 and thereafter succeeded by the Films and Publications Act 65 of 1996 ("Films and Publications Act"). When the Ministerial Task Group last consulted with the Newspaper Press Union during October 1994, it was assured by the Task Group that it would, once again, recommend to the Minister and Parliament that such an exemption would continue to exist. This undertaking was once again honoured by the Minister, as was the case in the past. 
1.4 The arrangement with government was that the Press would set up its own Press Council and such Councils have been functioning since 1962. In its present form the Press Ombudsman has jurisdiction over more than 640 newspapers and magazines which belong to the members of PMSA. There is a Press appeals panel which is chaired by the retired Judge President of the Cape High Court, Mr Justice King.  He sits on the appeals panel with members of the public who have knowledge and experience of relevant facets of South African society as well as representatives of the Press. The Code of the Press Ombudsman is included as part of this submission on page 23 hereof. The Press Ombudsman may order a newspaper to correct mistakes and apologise for them in that newspaper. The mechanism has been effective and PMSA is proud to say that its member newspapers have abided by the rulings of the Ombudsman conscientiously.  No South African newspaper has ever moved into the area of XX or X18 materials except where it was in the public interest to write articles about such materials. Newspapers have consistently condemned child abuse and child pornography and have supported previously disadvantaged sections of the South African community in their fight for equality. In short, there is no reason why the present dispensation, where the Press Ombudsman deals with complaints against the Press, should be amended.

1.5 The print media industry has recently decided to add public representatives to the Founding Bodies Committee of the Press Ombudsman and the Appeal Panel and to change the organisation's name to the Press Council of South Africa.  The Press Ombudsman and Appeal Panel will continue to deal impartially and independently with complaints pertaining to contraventions of the Press Code.

2 Withdrawal of the Newspaper Exemption

2.1 PMSA notes that the Amendment Bill plans to repeal the exemption which has existed for more than forty years. It is PMSA’s considered opinion, acting on the advice of Senior Counsel, that the repeal of the exemption would be incompatible with section 16 of the Constitution of the Republic of South Africa Act 108 of 1996 ("the Constitution"). Although, it is not the aim of these representations to render an academic treatise on freedom of speech, it is necessary to repeat a few facets of the importance of freedom of expression in our democratic society of 2006.  We shall, however, first deal with the withdrawal of the exemption in section 22(3).

2.2 Section 22(3) of the Films and Publications Act provides as follows:

"A newspaper published, and a poster of a newspaper issued as an advertisement of any newspaper, by a publisher who is a member of the Newspaper Press Union of South Africa, shall not be subject to the provisions of this Act."

2.3 The said provision is in accord with the agreement with government. PMSA, as the umbrella body, acts in the interests of the newspapers which are so exempted.  

2.4 Section 21(c) of the Amendment Bill is aimed at withdrawing this exemption. Such a withdrawal amounts to a breach of the undertaking which the newspapers have from government. There is no reason for such an amendment.

3 Legal Representation

The section 19 right in the Film and Publications Act to address the Films and Publications Board ("the Board"), a classification committee or Appeal Board by way of legal representation or personally is also to be withdrawn according to section 18 of the Amendment Bill. The repeal of this section, which guarantees the right to appear personally or by way of legal representation before the Board and Appeal Board, is clearly incompatible with the right to reasonable administrative justice. 

4 Right of Appeal

The section 21 right of appeal to the High Court against a decision of the Appeal Board (presently called the Review Board) when a publication has been declared XX or X18, also stands to be repealed by section 19 of the Amendment Bill. It is proposed that section 21 not be repealed. The proposed repeal of the appeal amounts to a fundamental inroad into the rights of publishers. The right only exists where there is a classification of XX or X18 and, in practice, would not be employed that often. Although the ambit of review has become constitutionally wider, an appeal on the merits remains in the interests of justice when a fundamental right such as freedom of speech lies at the heart of a matter – as in the Films and Publications Act. When the appeal to the Supreme Court was repealed in 1974, the bans by the Appeal Board which followed in the ensuing five years (eg Magersfontein, Donderdag of Woensdag, The Dawn Comes Twice, Inkatha) amounted to an affront to freedom of speech, the ideals of an unitary democratic state, literature and the arts generally. Had there been an appeal to the High Court, these injustices were unlikely to have taken place.

5 Freedom of Expression

Whilst the National Association of Broadcasters (NAB) rightly bases its representation on section 192 of the Constitution and freedom of speech, PMSA bases its argument against the withdrawal of the exemption on freedom of speech as guaranteed in the Constitution, since it does not have the protection of section 192.  The Press
 is the fourth pillar of the democratic state and should not be subject to censorship or post-publication decisions of a statutory administrative body, such as the Board. The Board is appointed by the Minister of Home Affairs and does not have the guaranteed independence of a Court of Law. Of course, there are press matters which do come before the Courts, both in civil law and criminal law and PMSA does not, in principle, have a problem with such cases where the offences or civil claims are compatible with the Constitution. PMSA and its predecessors have, however, constantly opposed any form of censorship by organs of state. It has set up a very successful disciplinary structure which has been acting with great efficacy over many years. There exists no justification in fact or law to amend the existing position.

6 Prior Restraint or Censorship

6.1 The 1963 and 1974 apartheid Acts included censorship in certain instances. The Films and Publications Act, in its original form, did not include any prior censorship of publications. In the case of films, distributors were not prepared to set up their own non-statutory body and agreed that prior classification should remain in place.
 Prior restraint on certain publications was, however, introduced by section 17(4) of the Films and Publications Act as amended in 2004. This was done in spite of opposition to this amendment by NAB in 2003. The Amendment Bill has now introduced this prior restraint under the category of what is termed a “refusal”.  The relevant section provides as follows:

"16 (1)
Any person may request, in the prescribed manner, that a publication being distributed in the Republic be classified in terms of this section.  

16 (2)
Any person who creates, produces, publishes or advertises for distribution or exhibition in the Republic any publication
 that contains visual presentations, descriptions or representations of or amounting to—

(a)
sexual conduct;

(b)
propaganda for war;

(c)
incitement to imminent violence; or

(d)
the advocacy of hatred based on any identifiable group characteristic,

shall submit in the prescribed manner such publication for examination and classification to the classification office before such publication is distributed, exhibited, offered or advertised for distribution or exhibition. 

16(3)
The chief executive officer shall refer any publication submitted to the classification office under subsections (1) or (2) to a classification committee, consisting of at least three classifiers, one of whom shall be designated the chairperson, for examination and classification of the publication.

16(4)
 The classification committee shall, in the prescribed manner, examine a publication referred to it and shall classify the publication—

(a)
as a “refused classification” if the publication contains visual presentation, description or representation of—

(i)  child abuse, propaganda for war or incitement to 



imminent violence; or

(ii)
 the advocacy of hatred based on any identifiable group characteristic, unless, judged within context, the publication is a bona fide documentary or is a publication of scientific and literary merit on a matter of public interest; "

6.2 It will be noted that the categories which must be sent in before publication are wider than the criteria according to which classification may take place. The provision also applies to descriptions. The word “graphic” is not even added before “descriptions”. A safety-net approach is clearly followed and then the specific cases are picked out when it gets to the decision of the Board. The initial duty to subject a publication to the Board also do not foreshadow the exemptions stated in subsection 4(a)(ii). The duty to submit amounts to a constitutional incompatible inroad into press freedom and would create havoc in the business of publishing news and comment in the public interest.

6.3 Art is not included as an exemption. The omission of art is clearly in conflict with the judgment of the Constitutional Court in De Reuck v Director of Public Prosecutions and Others 2004(1) SA 406(CC) where it was held that art would even be exempted where child pornography was adjudicated upon. Even scientific and documentary material – which would include bona fide news - would have to be sent in, leaving it to the classification committee to decide whether the exemptions apply.

6.4 The exemption also only applies where the scientific or literary publication is “on a matter of public interest”. That means that if the literary or scientific work is not on a matter of public interest, it will be refused. This is an extraordinary overbroad provision which, without doubt, would be invalidated by the Constitutional Court. See Case and Another v Minister of Security 1996 (3) SA 617 (CC) where it was held that the words "indecent and obscene" in the Indecent or Obscene Photographic Matter Act, 1967 were overbroad and not compatible with the Constitution, since the criteria could include the prohibition of works of art.  One could add scientific or documentary works to that. A scientific work or a work of literary merit should as such be exempted and then there should be a further, general category for works of public interest.  Schedule 10 of the original Films and Publications Act as amended in 2004 states the exemptions well:

"10(2)
Item (1) [hate speech] shall not apply to –

(a)
a bona fide scientific, documentary, artistic, dramatic, literary or religious film or publication, or any part of it which, judged in context, is of such a nature;

(b)
a film or publication which amounts to a bona fide discussion, argument or opinion on a matter pertaining to religion, belief or conscience; or

(c)
a film or publication which amounts to a bona fide discussion, argument or opinion on a matter of public interest."

6.5 These exemptions were drafted by the Ministerial Task Group in 1994 after wide consultation. At that stage Schedule 10 only referred to religion. Race and ethnicity were included in 2004 and the exemptions as drafted by the Task Group in section 29 were then combined into this Schedule.

6.6 A further uncertainty lies in the criterion of “child abuse”. Child abuse is defined as follows in section 1 of the Amendment Bill:

" 'child abuse', for the purposes of this Act, means the use of a child in the creation, making or production of child pornography or child abuse images or for sexual exploitation and includes exhibiting or showing images of sexual conduct to a child or exposing or encouraging a child to witness sexual conduct;" [underlining our emphasis]

6.7 Where a child has been abused and the abused child is photographed as part of an article on child abuse and there is an intention to publish that photograph (with the necessary elimination of identification and unnecessary detail), then such permission shall have to be sought from the Board.  Speed lies at the heart of such a news item and reference to the Board could impact on the article’s immediate relevance. What is more, mere description of the child abuse would be sufficient to refuse the publication thereof.  Of course, if it is a documentary or bona fide news, the refusal will (hopefully) not follow. 

6.8 Where section 16(4)(2) of the Amendment Bill provides the following, it goes much wider than the Constitution permits in section 16(2)(c) of the Constitution: "the advocacy of hatred based on any identifiable group characteristic".  Section 16(2)(c) of the Constitution limits the protected interests to race, ethnicity, gender and religion. Parliament, which is bound by the Constitution, is not authorised to widen the ambit of hate speech in this manner.  In any case, what does “identifiable group characteristic” mean in section 16(4)(2)? It is simply too vague to be applied in a reasonable manner and is constitutionally invalid.

7 Post Publication Control

7.1 Also when it gets to the ordinary post-publication control by the Board, the criteria are vague and overbroad. The original Films and Publications Act, wording as found in Schedules 1, 2, 5, 6, 7 and 9 were drafted in such a manner that such a complaint against the wording would not have been justified. Since 2004, there has, unfortunately, been a return to vague and overbroad language.  Guidance should be taken from the De Reuck judgment of the Constitutional Court
 where the wide and vague language of the new section 27 was read down substantially to make sense of the wide and overbroad language of the 1999 amendment. We quote the post publication criteria, which would be applied on complaint to the Board. A perusal of the criteria strikes one as overbroad and vague in most cases.

(4)
The classification committee shall, in the prescribed manner, examine a publication referred to it and shall classify the publication—

(b)
as XX if it contains visual presentations or graphic  descriptions or representations of—

(i)
explicit sexual conduct which violates or shows disrespect for the right to human dignity of any person;

(ii)
conduct or an act which is degrading of human beings; or 

(iii)
conduct or an act which constitutes incitement to or encourages or promotes harmful behaviour,

unless, judged within context, the publication is a bona fide documentary or is a publication of scientific, literary or artistic merit, in which event the publication shall be classified X18 or classified with reference to the guidelines relating to the protection of children from exposure to disturbing, harmful and age-inappropriate materials;

(c)
classify the publication as X18 if it contains visual presentations or descriptions or representations of—

(i) explicit sexual conduct, 

(ii) the explicit infliction of sexual or domestic violence, or

(iii) the explicit effects of extreme violence,

unless, judged within context, the publication is a bona fide documentary or is a publication of scientific, literary or artistic merit, in which event the publication shall be classified with reference to the guidelines relating to the protection of children from exposure to disturbing, harmful and age-inappropriate materials; or

(c)
if the publication contains visual presentations or descriptions or representations which may be disturbing or harmful to, or age-inappropriate for, children, classify that publication, with reference to the relevant guidelines, by the imposition of appropriate age-restrictions and such other conditions as may be necessary to protect children in the relevant age categories from exposure to such materials.
7.2 One needs only to glance at the words which we have accentuated in bold to realise how vague the criteria are. Compared to the original, Films and Publications Act criteria which were drafted by the Task Group after wide consultation, the words in bold could strike at materials which are far from what is understood under XX material (hard pornography). And why should any one have the right to rent or buy books containing explicit violence in licensed shops, unless they are of a documentary nature, in which case they should not be limited to such premises. As to X18 material it is submitted that in so far as the written word is concerned, a predominant presence of such material must be present before the publication is classified as X18 and limited to adult premises.  Context should also be mentioned throughout and not only when the exemptions are applied. Otherwise the isolated passage method of consideration will be open to be applied in works which do not have literary or artistic merit but, judged in context, do not qualify for a XX or X18 classification.

7.3 That scientific, literary and art books may be classified for licensed premises is an affront to science, art and literature. Such a provision has no place in a democracy which prides itself on the right to information. It is submitted that a return to the original wording would be the only avenue to safe, constitutionally valid, legislation. If the policy remains that child pornography should not be adjudicated upon but sent to the police, it is sensible to add “child abuse”, if properly formulated, to the XX category. Of course, subject to the documentary, art and scientific exemption. 

7.4 PMSA is only mentioning the above as a result of its dedication to freedom of expression. It does not, in any manner, concede that it is necessary or constitutionally legitimate that the post-publication criteria should be applied to newspapers. The exemption for newspapers should remain in place.

7.5 PMSA submits that the proposed section 16 (and also section 18) is not only overbroad but also veiled in uncertainty. The Constitutional Court has emphasized the need for reasonable certainty in legislation which confers powers on organs of state. In the absence thereof, the legislation is constitutionally invalid. See Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd 2001 (1) SA 545 (CC) at para [24] where Langa DP (as he then was) states:
"On the one hand, it is the duty of a judicial officer to interpret legislation in conformity with the Constitution so far as this is reasonably possible. On the other hand, the Legislature is under a duty to pass legislation that is reasonably clear and precise, enabling citizens and officials to understand what is expected of them.  A balance will often have to be struck as to how this tension is to be resolved when considering the constitutionality of legislation.  There will be occasions when a judicial officer will find that the legislation, though open to a meaning which would be unconstitutional, is reasonably capable of being read ‘in conformity with the Constitution’.  Such an interpretation should not, however, be unduly strained."  [underlining our emphasis]

7.6 Also compare what Chaskalson P (as he then was) stated as to the unacceptability of arbitrariness in S v Lawrence; S v Negal; Sv Solberg 1997(4) SA 1176 at para 33. Also compare as to legislation which is not narrowly tailored, Islamic Unity Convention v Independent Broadcasting Authority and Others 2002(4) SA 294(CC) at par 51, where Langa DCJ (as he then was) required that the Code for Broadcasters should be “appropriately tailored and more narrowly focused”, insofar as it prohibited broadcasts which were likely to harm relations between sections of the public.  The Court limited the said phrase by way of notional severance to what is prohibited in section 16(2) of the Constitution. Also see the Court’s observations as to the vagueness of certain other provisions of the Code in par [52] of the judgement.
7.7 In summary, if Parliament does withdraw the exemption in section 22(3) to the Films and Publications Act, the Press will be subject to this vague and overbroad section 16 duty to submit what it intends to publish in these vague categories to the Board. No examples could be found where a newspaper has published material of this nature without good reason to do so – and this has always been done by way of carefully considered descriptions and, where necessary, with visuals which were placed with due respect to intimacy and identity; and if such materials were published without good cause, the Press Ombudsman would apply the Code, which also provides for intervention in a proper case. 

8 Prior Restraint

The Courts have in principle rejected prior restraint, unless there are special circumstances present which reasonably justify such prior restraint.  See Government of the Republic of South Africa v Sunday Times Newspaper 1995 (2) SA 221(W) at 229 C-D and Mandela v Falati 1995 (1) SA 251(W) at 255G and 260C.  South Africa will be back, it is submitted, into a form of licensing (see section 9 of the Publications Act, 1974, where pre-control could be instituted by a Committee), if the Board’s approval of a publication must first be obtained in the said, wide area. Prior restraint was introduced during the reign of Henry VIII and Elizabeth I in the 16th Century, and expired only in 1694. Such restraint was part of a dictatorial rule which, it is submitted, should not be allowed to return under our Constitution.
 

9 Application for an exemption
9.1 It is, furthermore, not acceptable to argue that the Press could obtain a general exemption from the Board. Firstly, the section 22 exemption does not, according to the Amendment Bill, apply in the cases of prior restraint as set out in the proposed section 16.
  Even if the Board’s powers are increased to grant a general exemption, it is in terms of section 22 entitled to impose “such conditions as it may deem fit”. This would grant the Board extremely wide powers and could include a multitude of conditions – for e.g., that if child abuse by a Minister of State, MEC or Member of Parliament is reported on, it must first be submitted to the Board.  One could multiply the instances, but the said example should suffice to caution Parliament against this prior restraint of the categories mentioned; which even include descriptions in newspapers. It is not even required that the description must be “graphic”.  Lastly the power is granted to the Board to withdraw the exemption by the substitution for subsection (2) of the following subsection:

“(2) 
Where the [executive committee] Board after due inquiry has good reason to believe that the conditions of an exemption are not complied with or that the bona fide purposes are no longer present, it may withdraw the exemption."

9.2 This leads to an impossible situation for the Press, even if an exemption of section 16 were to be possible. It will constantly be in fear that the exemption will be withdrawn. It will be enormously chilling to the Press to have the censorial eye of the Films and Publications Board over its shoulder. And then it is not even entitled to put its case to the Board personally or by way of legal representation, in the light of the proposed repeal of section 19 or appeal to the High Court in the light of the repeal of section 21.

10 Freedom of Expression and the right to be informed

10.1 The above argument against the withdrawal of the exemption must be considered against the background of the importance of freedom of expression and the right of the public to be informed, as is to be found in section 16 of the Constitution. The South African Constitutional Court has, in several judgments, accentuated the role of freedom of speech in a democracy such as ours. In S v Mamabolo,
 Kriegler J stated in regard to the value of freedom of expression in our present society, in contrast to the Apartheid history of censorship and thought control:

"Freedom of expression, especially when gauged in conjunction with its accompanying fundamental freedoms, is of the utmost importance in the kind of open and democratic society the Constitution has set as our aspirational norm.  Having regard to our recent past of thought control, censorship and enforced conformity to governmental theories, freedom of expression – the free and open exchange of ideas – is no less important than it is in the United States of America. It could actually be contended with much force that the public interest in the open market-place of ideas is all the more important to us in this country because our democracy is not yet firmly established and must feel its way. Therefore we should be particularly astute to outlaw any form of thought-control, however respectably dressed."  [Underlining our emphasis]

10.2 In South African National Defence Union v Minister of Defence and Another
 O’Regan J stated that:

“Freedom of expression lies at the heart of a democracy. It is valuable for many reasons, including its instrumental functions as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society generally. The Constitution recognizes that individuals in our society need to be able to hear, form and express opinions and views freely on a wide range of matters.”  

10.3 In Islamic Unity Convention v IBA and Others
 at paragraph [27] Langa DCJ (as he then was) convincingly contrasted the present state of freedom of expression and the past state of freedom of expression, as follows:

"Notwithstanding the fact that the right to freedom of expression and speech has always been recognized in the South African common law, we have recently emerged from a severely restrictive past where expression, especially political and artistic expression, was extensively circumscribed by various legislative enactments.  The restrictions that were placed on expression were not only a denial of democracy itself, but also exacerbated the impact of the systemic violations of other fundamental human rights in South Africa. Those restrictions would be incompatible with South Africa’s present commitment to a society based on a ‘constitutionally protected culture of openness and democracy and universal human rights for South Africans of all ages, classes and colours."  [Underlining our emphasis]
10.3.1 As pointed out by Kriegler J in Mamabolo – 

"…... freedom to speak one’s mind is now an inherent quality of the type of society contemplated by the Constitution as a whole and is specifically promoted by the freedoms of conscience, expression, assembly, association and political participation protected by sections 15 to 19 of the Bill of Rights. South Africa is not alone in its recognition of the right to freedom of expression and its importance to a democratic society.  The right has been described as one of the essential foundations of a democratic society; one of the basic conditions for its progress and for the development of every one of its members. As such it is protected in almost every international human rights instrument. In Handyside v The United Kingdom the European Court of Human Rights pointed out that this approach to the right to freedom of expression is – ‘applicable not only to ‘information’ or ‘ideas’ that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb. Such are the demands of that pluralism, tolerance and broadmindedness without which there is no ‘democratic society’.” The pluralism and broadmindedness that is central to an open and democratic society can, however, be undermined by speech which seriously threatens democratic pluralism itself.  Section 1 of the Constitution declares that South Africa is founded on the values of “human dignity, the achievement of equality and the advancement of human rights and freedoms.”  Thus, open and democratic societies permit reasonable proscription of activity and expression that pose a real and substantial threat to such values and to the constitutional order itself. Many societies also accept limits on free speech in order to protect the fairness of trials. Speech of an inflammatory or unduly abusive kind may be restricted so as to guarantee free and fair elections in a tranquil atmosphere."  [Underlining our emphasis]

10.4 Once the prior control of the proposed section 16 is considered in the light of the above statements by our highest court, then prior restraint cannot and should not be tolerated by this democratic State. The PMSA submits that the prior restraint in the proposed section 16 should not be introduced and that, in any case, the existing prior restraint in section 17(4) should be repealed in the interest of freedom of expression generally.

10.5 Once newspapers are brought under the Films and Publications Act, newspapers will be subject to a number of regulations which we need not mention. If, for example, a newspaper, after a complaint, is found to fall in the XX category or the X18 category, a highly problematic situation will arise. All sales of thousands of newspapers will have to be stopped and shops and news vendors will have to be informed to stop selling. Then there will be a rush to the Chairperson of the Appeal Board to suspend the decision in terms of section 20(2)(a). And in the process, a valuable newsworthy item may lose its impact.

10.6 Ultimately, the conduct of the newspaper press in South Africa does not deserve the intervention of the State in this fashion.  There are ample other constitutionally justifiable offences, the civil law of defamation, injuria and privacy invasion and ultimately also the Press Ombudsman with the Appeals Panel, which regulate the Press adequately and in a manner which is constitutionally justifiable.

11 Conclusion

11.1 Accordingly, PMSA requests the Portfolio Committee on Home Affairs to re-consider the proposed repeal of the exemption in section 22(3) (and for that matter section 23(3) of the Films and Publications Act).  
11.2 PMSA would like to once again thank the Portfolio Committee on Home Affairs for giving it the opportunity to make these written submissions on the Amendment Bill and looks forward to participating in the public hearings on 2nd and 3rd May 2007.  Should you have any queries or require any additional information from PMSA, please do not hesitate to contact PMSA's Chief Executive Officer, Ingrid Louw, on (011) 721-3200 or on ingridl@printmedia.org.za.
Press Code of Professional Practice

Preamble

The basic principle to be upheld is that the freedom of the press is indivisible from and subject to the same rights and duties as that of the individual and rests on the public’s fundamental right to be informed and freely to receive and to disseminate opinions.

The primary purpose of gathering and distributing news and opinion is to serve society by informing citizens and enabling them to make informed judgments on the issues of the time.

The freedom of the press to bring an independent scrutiny to bear on the forces that shape society is a freedom exercised on behalf of the public.

The public interest is the only test that justifies departure from the highest standards of journalism and includes:

a.
detecting or exposing crime or serious misdemeanor;

b.
detecting or exposing serious anti-social conduct;

c.
protecting public health and safety;

d.
preventing the public from being misled by some statement or action of an individual or organisation;

e.
detecting or exposing hypocrisy, falsehoods or double standards of behaviour on the part of public figures or institutions and in public institutions.

The code is not intended to be comprehensive or all embracing. No code can cover every contingency. The press will be judged by the code's spirit--accuracy, balance, fairness and decency--rather than its narrow letter, in the belief that vigilant self-regulation is the hallmark of a free and independent press.

In considering complaints the Press Ombudsman and Appeal Panel will be guided by the following:

1.
Reporting of News

1.1
The press shall be obliged to report news truthfully, accurately and fairly.

1.2
News shall be presented in context and in a balanced manner, without an intentional or negligent departure from the facts whether by:

1.2.1
distortion, exaggeration or misrepresentation;

1.2.2
material omissions; or

1.2.3
summarisation.

1.3
Only what may reasonably be true having regard to the sources of the news, may be presented as facts, and such facts shall be published fairly with due regard to context and importance. Where a report is not based on facts or is founded on opinions, allegation, rumour or supposition, it shall be presented in such manner as to indicate this clearly.

1.4
Where there is reason to doubt the accuracy of a report and it is practicable to verify the accuracy thereof, it shall be verified. Where it has not been practicable to verify the accuracy of a report, this shall be mentioned in such report.

1.5
A newspaper should usually seek the views of the subject of serious critical reportage in advance of publication; provided that this need not be done where the newspaper has reasonable grounds for believing that by doing so it would be prevented from publishing the report or where evidence might be destroyed or witnesses intimidated.

1.6
A publication should make amends for publishing information or comment that is found to be inaccurate by printing, promptly and with appropriate prominence, a retraction, correction or explanation.

1.7
Reports, photographs or sketches relative to matters involving indecency or obscenity shall be presented with due sensitivity towards the prevailing moral climate.

1.8
The identity of rape victims and victims of sexual violence shall not be published without the consent of the victim.

1.9
News obtained by dishonest or unfair means, or the publication of which would involve a breach of confidence, should not be published unless there is a  public interest.

1.10
In both news and comment, the press shall exercise exceptional care and consideration in matters involving the private lives and concerns of individuals, bearing in mind that any right to privacy may be overridden by a legitimate public interest.

1.11
A newspaper has wide discretion in matters of taste but this does not justify lapses of taste so repugnant as to bring the freedom of the press into disrepute or be extremely offensive to the public.

2.
Discrimination

2.1
The press should avoid discriminatory or denigratory references to people's race, colour, ethnicity, religion, gender, sexual orientation or preference, physical or mental disability or illness, or age.

2.2
The press should not refer to a person's race, colour, ethnicity, religion, gender sexual orientation or preference, physical or mental illness in a prejudicial or pejorative context except where it is strictly relevant to the matter reported or adds significantly to readers' understanding of that matter.

2.3
The press has the right and indeed the duty to report and comment on all matters of public interest. This right and duty must, however, be balanced against the obligation not to promote racial hatred or discord in such a way as to create the likelihood of imminent violence.

3.
Advocacy
A newspaper is justified in strongly advocating its own views on controversial topics provided that it treats its readers fairly by:

3.1
making fact and opinion clearly distinguishable;

3.2
not misrepresenting or suppressing relevant facts;

3.3
not distorting the facts in text or headlines.

4.
Comment
4.1
The press shall be entitled to comment upon or criticise any actions or events of public importance provided such comments or criticisms are fairly and honestly made.

4.2
Comment by the press shall be presented in such manner that it appears clearly that it is comment, and shall be made on facts truly stated or fairly indicated and referred to.

4.3
Comment by the press shall be an honest expression of opinion, without malice or dishonest motives, and shall take fair account of all available facts which are material to the matter commented upon.

5.
Headlines, posters, pictures and captions
5.1 Headlines and captions to pictures shall give a reasonable reflection of the contents of the report or picture in question.

5.2 Posters shall not mislead the public and shall give a reasonable reflection of the contents of the reports in question.

5.3
Pictures shall not misrepresent or mislead nor be manipulated to do so.

6. Confidential sources

A newspaper has an obligation to protect confidential sources of information. 

7. 
Payment for articles

No payment shall be made for feature articles to persons engaged in crime or other notorious misbehaviour, or to convicted persons or their associates, including family, friends, neighbours and colleagues, except where the material concerned ought to be published in the public interest and the payment is necessary for this to be done.

8.
Violence
Due care and responsibility shall be exercised by the press with regard to the presentation of brutality, violence and atrocities.

� And this would, of course, include the broadcasters.


� See the Report of the Ministerial Task Group as published on the 3rd March 1995 by the Government Printer.


� Which includes a newspaper in terms of section 1 of the Act.


� “Sexual conduct” is defined as follows in section 1 of the Act:- 


‘sexual conduct’ includes (i) male genitals in a state of stimulation or arousal; (ii) the undue display of genitals or of the anal region;(iii) masturbation; (iv) bestiality; (v) sexual intercourse, whether real or simulated,  including anal sexual intercourse; (vi) sexual contact involving the direct or indirect fondling or touching of the intimate parts of a body, including the breasts, with or without any object; (vii) the penetration of a vagina or anus with any object;(viii) oral genital contact; or (ix) oral anal contact.”  It is submitted that “bestiality” should not form part of this list, but should fall in the XX category- otherwise one would be able to rent such abominable material from a licensed shop. “Bestiality” should, accordingly, be repealed from the definition.





� See above.


� Compare L.W. Levy A Legacy of Suppression( Oxford University Press 1985) at 6 and 99-100. Also see Poole, Taswell-Langmead English Constitutional History(1929) 736-744.  





� The [executive committee] Board may on receipt of an application in the prescribed form, subject to such conditions as it may deem fit, exempt in writing any person or institution from [sections 25, 27 and 28] sections 24A or 24B if it has good reason to believe that bona fide purposes will be served by such an exemption.


� 2001 (3) SA 409 (CC) para [37].


� 1999(4) SA 469 (CC) para [7].


� 2002(4) SA 294(CC).  





