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PASA IS THE NATIONAL and representative trade association for educational, trade and academic publishers responsible for the vast majority of books and journals originating in South Africa.
PASA REPRESENTS the publishing industry, a small but key contributor to the South African economy. More than 120 publishers are members of PASA and its membership includes commercial companies, university presses, NGOs and one-person privately-owned enterprises, as well as businesses fulfilling functions allied to the book trade, such as importers and distributors.
A.
INTRODUCTION AND EXECUTIVE SUMMARY
The rationale behind the drafting of the Films and Publications Amendment Bill is ostensibly to introduce stringent legislation to combat child pornography and the sexual abuse of minors. 

Whilst PASA agrees that adequate and effective steps are necessary to protect children and minors from sexual abuse and from exploitation for pornographic purposes, these important objectives should not be conflated with the important objectives of the Films and Publications Act currently in force.  If child protection legislation is inadequate, then amendments should be made specifically under that heading to counter sexual abuse and the depiction or promotion of sexual abuse.

The objectives of the Films and Publications Act are different. The Act is primarily intended to classify audio-visual material in order to give consumers and parents a clear signal of what content is appropriate for which audience.  Child pornography, or the depiction of sexual abuse of children, is never permissible for any audience.  The issue is therefore not one of “classification”, but rather of finding adequate and effective ways to eradicate this scourge.

Introducing the objective of combating child pornography into the Films and Publications Act will not only prove insufficient and ineffective, but it will adversely affect the other important objectives of the Act.  As it is, the Films and Publications Board is already running into budgetary and capacity constraints in trying to enforce the present Act. 

Finally, several of the provisions now proposed militate against important values enshrined in the Constitution, such as freedom of expression and due process (no search or arrests without a court warrant). Under the guise of fighting child pornography (which, with respect, cannot be done effectively by way of the amendments on the table), a whole series of measures are introduced which will have a “chilling effect” on creativity and freedom of expression by not only acting as a muzzle for the media, but also forcing them to operate in a climate of fear of prosecution.
In essence, it is PASA’s position that:
· Newspapers and daily or weekly periodicals should continue to be fully exempt from the operation of the Films and Publications Act.

· Sexual abuse and the creation and distribution of child pornography should be countered as part of the overall strategy for child protection.

· The objectives of the Films and Publications Act should remain focused on classification, not on censorship. The depravity of child pornography needs to be confronted head-on, but with adequate and effective legislation as part of child protection criminal law and enforcement.

· Important values of the Constitution, including freedom of expression and prohibition of searches without a warrant, may never be compromised.

B.
THE PASA SUBMISSION IN DETAIL
1. Newspapers and the Daily News Media

The proposed wholesale deletion of an exemption in respect of newspapers and the daily news media by virtue of section 14, which makes publications liable for classification, encroaches on freedom of expression. 

Newspapers and the daily news media play a vitally important role in a democratic society and, given their frequency and regularity of publication, coverage of current and topical affairs is their main function. As primary agents for the dissemination of information and ideas they are, inevitably, extremely powerful institutions in a democracy and have a constitutional obligation to act with vigour, courage, integrity and responsibility. 

The manner in which the media carry out their constitutional mandate will be severely inhibited should the Amendment Bill be passed into law. Its effect will be that, whenever a report-worthy issue which might fall within the purview of the Act arises, an application for classification would have to be made. 

The nature of daily news is, however, expedient in its very essence and makes no allowance for appeals and reviews. The procedure contemplated by the Amendment Bill will prove an impediment in that respect and introduce an element of unjustifiable pre-publication censorship. Moreover, it stands in direct contradiction to the constitutional obligation on the press to impart information on a wide range of issues freely and honestly. 

There can be no doubt that imposing a need to go through the classification process will strike at the core of newspaper and daily news publishing. Moreover, the penalties for non-compliance contemplated by the Bill will bring about the so-called “chilling effect” where the media will be inclined to shy away from reporting without fear or favour for fear of possible legal ramifications. This poses the anomaly of newspapers and the daily media being discouraged from engaging in constitutionally-protected activities because of other legislation which, on face value, seems to prohibit such activity.

2. Nature of censorship 

The Amendment Bill proposes to deal with child pornography through censorship of the media which is the least effective route to pursue. The main source of child pornography is the Internet and its proliferation of chat rooms where child pornography is advocated, advertised, encouraged. Regulation and remedy should therefore be sought through the Child Protection Act, not the Films and Publications Act. 

The objectives of the Bill will be less successfully served if pursued in terms of the Films and Publications Act, because this approach will overburden the already encumbered body responsible for monitoring and implementation. There can be no doubt that the State’s resources will be unwisely expended on endeavouring to regulate a vast and legitimate publishing industry in this way. Surely the objectives of the Bill can be more easily achieved and effectively served under a different piece of legislation such as the Child Protection Act, an Act ideally suited to addressing sexual exploitation of children? 

S. 14 of the Amendment Bill provides for classification of publications at the point of creation of a publication that falls within the purview of the provision. What the Bill does to achieve its objective in this instance is to effectively provide for censorship at the moment of creation. 

The Bill then goes further to levy a prescribed fee for classification of the publication in question, which makes fee payment very broad due to the numerous newspaper and daily news media operations in the country. This will make the Act nothing more than a revenue collection venture; the prohibition of child pornography becoming incidental. 

By providing for classification as a means of guarding against child pornography, the Bill creates opportunity for fraudulent disclosures. Given the clandestine and sinister nature of the child porn industry, it encourages and provokes fraudulent activity such as the filing of a title for classification which, in reality, contains different content to that disclosed. Not only does the classification system provide no guarantee against fraud, it has the potential of opening a legal avenue to unscrupulous child porn dealers to continue with their reprehensible activities.
3. Broad policing and prosecution powers conferred

S.13 of the Amendment Bill deals with the functions and powers of the compliance officers. It accords draconian powers to compliance officers and enables scenarios where they may enter premises without a warrant and conduct a search.  It empowers them to examine or inspect, and to remove, any publication deemed not in compliance with the Act. 

S.24 of the Amendment Bill goes on to provide for severe offences and penalties in scenarios where a person is in possession of, or creates, assists or contributes to, the production of “depictions, descriptions or sequences of child pornography or the abuse of children. The wording is broad enough to unreasonably incriminate any association, however remote. The section also provides for a person to report to an officer on the basis of suspicion of any prohibited act, with failure to do so amounting to an offence. (S.24B(2)) 

The powers granted to compliance officers are legislated in such a broad and draconian manner as to give maximum leeway to the officers to police and monitor publishers willy-nilly. It renders the film and publishing industries vulnerable to flagrant abuse resulting from spontaneous searches on the basis of mere suspicion. 

Despite these broad powers conferred on compliance officers, the Bill fails to adequately address Internet chat rooms and peer-to-peer networks, which are the principal originators and perpetrators of acts of creation and distribution of child pornography. S. 24C provides for Internet service providers to ensure that mechanisms are in place to curb suspicious online behaviour. However, besides the obligations imposed, the Bill lacks enforcement mechanisms to police Internet access and service providers.

4.  Overly broad wording of the Act

The Amendment Bill is broadly and generally phrased and, as such, is open to a variety of interpretations. This leaves the media in a precarious position where it will be difficult to decide whether a publication falls within the prohibition contemplated by the Act. The “chilling effect” created in such instances undermine the value and special place of a free press and the right to receive and impart information and ideas freely in an open and democratic society. 

S.14 of the Amendment Bill provides for the classification of publications “…that contain visual presentations, descriptions or representations of or amounting to…sexual conduct…”   

S.24A provides for offences and penalties where a publication is distributed without having been classified by the board. It continues to use the phrase “contains depictions, descriptions or sequences of sexual conduct…”

S.24B uses the phrase “which contains depictions, descriptions or sequences of child pornography or the abuse of children or which advocates, advertises, encourages or promotes child pornography or the sexual exploitation of children.”

As the definitions in the Bill stand, they can be fairly read to classify a virtually limitless range of expressions, from ubiquitous and mundane depictions like commercial advertising involving children, to the most exalted artistic expressions such as child photography, as indecent and obscene, simply because they contain oblique, isolated or arcane references to matters sexual, or candidly deal with a variety of social problems. 

Thus, an illustrated public-service brochure dealing with incidents of sexual assault upon children could potentially be outlawed as a depiction of child abuse. A photograph of children in a tender kiss and embrace could fairly be construed as “encouraging or promoting” sexual exploitation of children. 

[Sentiment echoed - Case v Min. of Safety and Security 1996(3) SA 617 at 644]

The nature of the breadth of the provisions is such that it accords the legislature unlimited discretionary power over publications, taking with it the interpretive challenge of what “explicit sexual conduct” means. 

C.
CONCLUSION

The objective to ensure the protection of children from sexual abuse and the depiction of disturbing, harmful age-inappropriate materials, amongst others in publications, can be achieved without necessarily crippling the publishing industry by restricting the legitimate exercise of the right to publish as an inherent part of freedom of expression. Thus:
· Newspapers and daily or weekly periodicals should continue to be fully exempt from the operation of the Films and Publications Act.
· Sexual abuse and the creation and dissemination of child pornography should be forbidden as part of an overall strategy for child protection.
· The focus of the important objectives of the Films and Publications Act should remain unchanged – i.e. classification, not censorship. The scourge of child pornography ought to be resolutely combated, but with adequate and effective legislation as part of child protection criminal law and enforcement legislation.
· Important values of the Constitution, including freedom of expression and prohibition of searches without a warrant must not be compromised.
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