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Mr HP Chauke, MP

The Chairperson,

The Portfolio Committee on Home Affairs;

Parliament of RSA,

P O Box 15,

Cape Town 8000

24 April 2007

Dear Mr Chauke,

1]
The Centre for Constitutional Rights welcomes the Government’s initiative for further consultation and the opportunity to make written submissions to your committee regarding the Films and Publications Amendment Bill (B27-2006). The Centre notes that further public hearings will also be conducted on the 2nd and 3rd of May 2007, and would be more than willing to supplement these written submissions with oral representations, should your Committee so require.

2]
Whilst the Centre supports the laudable and necessary aim of the Bill, which is to protect children from potentially disturbing, harmful or age-inappropriate material, and specifically from sexual exploitation or degradation in publications, films, interactive computer games, mobile cellular phones and on the internet, aspects of the Bill give rise to grave concern. In our respectful opinion certain provisions do not pass constitutional muster, will not stand up to judicial scrutiny due to vagueness and are not procedurally fair. In particular, the Centre is concerned with the inclusion and regulation of print and broadcasting material within the scope of the Bill; provisions impacting on the reach of print and broadcasting material requiring pre-publication censorship; the vagueness of the definitions of such material and in particular the definition of so called hate-speech; the independence of the Film and Publications Board; and the independence of the Communications Regulator. For ease of reference these provisions will be dealt with sequentially and not in seriatim.

3]
The Centre is heartened by the Government’s declared commitment, as articulated in its 23 August 2006 Cabinet Meeting Statement, that its intention was not to curtail free speech and expression and that it accordingly wished to work towards a common solution which protected the rights of children and which did not have ‘unintended consequences in or legislation that impact[ed] negatively on other things broader than the objects of the legislation.’  To this end the following submissions are made. Reference is made to the numbering in the Bill. 

4.1]
Ad section 2:


The qualification that the material need only be “potentially” harmful in order to fall within the ambit of the Act introduces a subjectivity that defies consistent interpretation.   In addition, the phrase “age-inappropriate” is oxymoronic, when used in the context of child harmful material. These terms should accordingly be deleted.

4.2]
Ad section 3(b):


Whilst the inclusion of representatives of stakeholders in the composition of the Board is welcomed, the phrase “broadly representative of the South African community” is not clear. The criteria of demographic representivity on its own will not guarantee the requisite levels of competency necessary for informed, balanced decisions and for the execution of the onerous tasks with which the Board is charged, some of which include the formulation of National Policy and the determination of the qualifications, experience, terms and conditions of classifiers. Reference to competency would be more appropriate.

4.3]
Ad section 4A (3):


What is disturbing or harmful to, or exploitative or degrading of children should not vary according to the race, ethnicity, gender or religion of children. Section 28 of the Constitution, which is peremptory, prescribes that all children shall be protected from such material. The insistence of representivity of the South African community in terms of these criteria will not equip the classifiers with the necessary skills and specialized knowledge which will ensure proper protection of all children. Different cultures tolerate different levels of behaviour towards children, which are not necessarily constitutionally compliant, and should not be taken into account. In contrast, the suitability of Management Officers is not dependent upon demographic representivity. Subsection 2 correctly requires consideration of not only the person’s personal attributes, but also consideration of “the person’s qualifications, knowledge and experience in the different aspects of matters likely to come before the classification office” when appointing such officers. Similar criteria should be considered when appointing classifiers.

4.4]
Ad section 9:


Although the Bill refers to classification officers, their powers include the power to judge what should be banned outright, what should be approved for limited circulation and what can be freely published. Their role is thus in effect that of censor. Classification officers (censors) are appointed by the Board who in turn are appointed by the Minister of Home Affairs and paid by the Government. The Classification Office is thus no more than an agency of the Department of Home Affairs, which effectively means that the print and broadcast media would be subject to the dictates of this agency. Inevitably this body will be inclined to support views that accord with those of the Government and will discourage the dissemination of critical information. This danger, as was clearly evidenced in the recent black listing of reporters by the SABC, is further exacerbated with broadcasting where the State is also the single biggest broadcaster. In order to ensure that diverse views are broadcast, section 192 of the Constitution specifically requires that “national legislation must establish an independent authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African society.” The censorship functions of the classification office are accordingly in conflict with the requirements of an independent broadcasting regulator, and will interfere with the constitutionally protected role of the communications regulator, ICASA.

4.5]
Ad section 13:


4.5.1]
Subsection 2 of this section which makes it peremptory for creators, publishers, producers and advertisers to submit to a three-person classification committee certain specified publications for pre-publication classification is of particular concern. The publications required to be submitted include those which contain “visual presentation, description or representations” of material covering sexual conduct, propaganda to war, incitement to imminent violence and the advocacy of hatred based on any identifiable group characteristic. Whilst the Centre supports the notion of classification and, if needs be, censoring publications, especially as far as children are concerned, this sub-section, in its present form is unconstitutional due to its limitation of freedom of expression, and is unconstitutionally overbroad. 


4.5.2]
The inclusion of the print, broadcasting and electronic media within the Bill’s remit, directly impinges on their constitutionally guaranteed freedom. Section 16 of the Constitution guarantees freedom of expression and specifically refers to freedom of the press and media as a critical component of freedom of expression. One of the goals of freedom of expressions is to establish and maintain an open and democratic society, which is primarily made possible through the dissemination of information and diverse views by the media and the ability of citizens, as a result thereof, to fully participate in the running of their country. Freedom of expression thus lies at the heart of democracy and is a critical anchor of our constitutional democracy.   This point was forcibly made by O’Regan J in Khumalo and Others v Holomisa 2002 (5) SA 401 at para 24 when she stated:



“In a democratic society, then, the mass media play a role of undeniable



importance. They bear an obligation to provide citizens both with information and 

with a platform for the exchange of ideas which is crucial to the development of a 


democratic culture.”


4.5.3]
The use of loosely phrased and ill-defined terms to describe material which has to be submitted for pre-publication classification will result in much of the content of daily news reports and broadcasts requiring pre-publication approval. Given that newspapers and broadcasters have tight deadlines to meet, the practical effect of this will be to either cause dissemination to be delayed, or will induce the media to exclude certain material in order to meet deadlines and/or to avoid prosecution. Either way, the flow of information to the public will be directly hindered, particularly in the case of broadcasters, whose ability to best make use of their expression rights depends on their ability to broadcast events as they happen. 


4.5.4]
Apart from hindering the flow of information to the public, the wide and vague terms contained in sub-paragraph 2(a) will also create confusion and uncertainty within the industry as it would be extremely difficult, if not impossible to know beforehand what is included in the specified material. Thus for example, the phrase “propoganda for war” is broad enough to include news reporting of President Bush’s calls to invade Iraq, as also impassioned pleas by either the Israeli or Palestinian leaders to defend their territories. Likewise, coverage of rabble rousing electioneering could arguably fall within the meaning of the phrase “incitement to imminent violence”. Similarly, the term “sexual conduct” is so broad that even the average “agony aunt column” could conceivably fall within its scope. 


4.5.5]
Apart from the sub-section being vague and an unconstitutional limitation on the freedom of the media, it also infringes on constitutionally protected expression as it re-defines hate speech. The Constitution correctly does not protect hate speech. However section 16(2) of the Constitution defines hate speech as advocacy of hatred based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm. The underpinning rationale for excluding the advocacy of hatred is an acknowledgement that it has the potential to violate the fundamental values of equality and human dignity. Two cumulative elements must therefore be present before an expression constitutes hate speech: it must advocate hatred on one of the listed grounds, and it must incite to cause harm. In contrast the Bill describes hate speech as the advocacy of hatred based on any identifiable group characteristic. By excluding the further requirement of constituting incitement to cause harm, the range of groups covered is substantially broadened and material which would not come close to qualifying as hate speech will be included. The definition of hate-speech should be amended to accord with section 16(2) of the Constitution.


4.5.6]
Whilst every right in the Bill of Rights may be limited in terms of the general formula contained in section 36 of the Constitution, which requires the reasonableness and justifiability of such limitation in a democratic context and requires that it be in proportion to the circumstances, the broadened limitation on freedom of expression is neither justifiable, reasonable nor proportionate to its purpose..

4.6]
Ad section 15:


The comments contained in paragraph 4.4 regarding the use of broad and vague terms, and especially the broadened definition of hate speech apply equally to this section.

4.7]
Ad section 17:


The removal of a right of review and the limited right to appeal to the courts and the substitution thereof with the right to an Appeal Board comprised of members appointed by the Minister is contrary to the provisions of  the Promotion of Administrative Justice Act  3 of 2000. This act was enacted in order to give effect to the provisions of section 33 of the Constitution, which requires review by an impartial and independent tribunal or court.  The right of review and right to appeal as contained in the existing act ensure just administrative action and should not be removed

4.8]
Ad section 20: 


The exemption contained in this section is in effect meaningless as it only applies to criminal prosecution. Although the Minister may give certain media indemnity from prosecution from failing to abide with the censorship rules, he may not exempt any media from the obligation to submit the material for pre-approval. Newspapers granted exemption will still have to observe the provisions of the Bill and may even be forced to do so through civil remedies as the Minister could use non-compliance as a basis to interdict publishers from putting particular news or views into the public arena. 
4.9]
Ad sections 20(c) and 21(c): 


The deletion of sections 22(3) and 23(3) of the principal act removes the 40 year blanket exemption enjoyed by the registered print and broadcast media from the provisions of the Films and Publications Act. As already stated, the result will be that the provisions requiring pre-publication approval will apply to the daily production of newspapers, magazines, radio and television which will render the press’s duty to inform the public practically unworkable. The media will now have to try and anticipate the judgment of the classification officers on topics that are so ill-defined and broad that any interpretation will of necessity be subjective. 

4.10]
Ad section 24C:


Sub-section 1 imposes duties on Internet Service Providers regarding the content of “child-oriented services”. Whilst the extent of the obligation is unascertainable due to the vagueness of the phrase, Internet Service Providers rarely provide content. These obligations would be better imposed on the operators of child-orientated services. In addition the obligation to provide all subscribers with filtering material is far too wide.  This obligation would be more appropriately restricted to home users and schools and should not involve the provision of software, but should rather be to provide subscribers with the ability to obtain the software at their expense. 

5]
Although the purpose of the Bill is to protect people under the age of 18 from sexual exploitation, the Bill in its present form goes far beyond its intended purpose. The Bill fetters the right of the media and infringes the corollary right of adults to access material of their choice and effectively requires that not only sexually explicit material but also controversial views can only be accessed with State approval. It discards the carefully constructed balance between freedom of expression and the need to protect children contained in the existing Act. The pre-publication classification procedure envisaged and the Appeal procedure, combined with the definitional overbreadth render the Bill impractical, procedurally unfair and unconstitutional. Under all these circumstances it is hoped that the vague definitions will be redrafted so that they are capable of interpretation and constitutionally compliant, that the media will continue to be excluded from its provisions and that fair administrative procedures will be created.

Yours faithfully,

Adv N de Havilland. 
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