REPORT TO THE PORTFOLIO COMMITTEE FOR JUSTICE AND CONSTITUTIONAL DEVELOPMENT
1.
Overview and Report by the Chairman

1.1
I have the honour of submitting to you the 2006 Annual Report of the Council for Debt Collectors.

1.2
I am glad to report that the Council has during 2006 achieved the goals it has set for itself and in certain respects even achieved more.

1.3
The trend of an increase in the number of registered debt collectors experienced during the preceeding three years continued during 2006.  This constant increase in new registrations can to a certain extent be attributed to the Council’s two successful awareness campaign’s during 2005 and 2006.  The public is now fully aware that no unregistered debt collector is entitled to collect any money from them.  If a debt collector has no proof of registration with the Council he can be shown the door at any point in time.  At the same time there was also a similar trend of continued cancellations by debt collectors.  This is due to debt collectors constantly moving around and shopping for better positions.  These trends are born out by the graphs hereunder.
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1.4
There was a notable increase in the number of disciplinary hearings by the Committees appointed by the Council.  During the year 26 hearings were held and total fines of R850,369.00 were imposed.  (The previous year there were 17 hearings).  
1.5
Where justified debt collectors were ordered in terms of section 15 (3) (f) of the Act to reimburse persons who the Committee was satisfied, had been prejudiced by the conduct of such debt collector and to furnish the Council within a specified period with proof of such reimbursement. 
1.6
More detail of these, hearings appear in paragraphs 2.1 to 2.14 of this Report.

1.7
The Council is not only a regulatory body for the industry but acts to inform and protect the general public from unscrupulous operators.

1.8
The Council during 2005 had a very successful awareness campaign with the public.  

1.9
This campaign was repeated during 2006.  A member of Parliament suggested during the Chairman’s appearance before the portfolio Committee to utilize the community radio stations during our next campaign.  This request was duly complied with. 
1.10
Use was on this occasion made of the community radio stations, national print media, television and community newspapers.  35 Community focuses talks were presented by Council members and staff in all the official languages.  The Executive Report contains more details about the campaign.
1.11
The public was also given the opportunity to phone in and pose direct questions to achieve more clarity on matters of concern to them.  
1.12
More than 15,000,000 listeners were according to estimates reached during the process.

1.13
The success of the campaign is reflected in the graph immediately hereunder which indicates the number of enquiries the Council received during the month of July 2006 which was soon after the campaign was held during May and June 2006.

Month July

	Date
	Enquiries
	
	
	
	ITC
	Bank
	Admis
	Motor /
	Legal Queries
	Other
	Total

	
	Reg. ect.
	Unreg.

Debt. Col
	Reg. Debt Col.
	Attor-

   ney
	
	Micro

lender
	trator
	Furniture
	Compl.
	Follow Up
	Queries
	 

	2/7
	1
	 
	1
	 
	 
	 
	 
	 
	 
	 
	1
	3

	3/7
	27
	7
	16
	2
	 
	 
	 
	 
	3
	 
	14
	69

	4/7
	33
	1
	5
	3
	 
	 
	1
	 
	6
	 
	8
	57

	5/7
	26
	3
	14
	1
	 
	 
	 
	 
	11
	 
	11
	66

	6/7
	31
	7
	8
	3
	 
	1
	 
	 
	8
	 
	7
	65

	7/7
	16
	4
	2
	 
	 
	1
	 
	1
	 
	 
	8
	32

	10/7
	23
	6
	5
	 
	 
	 
	 
	 
	10
	 
	5
	49

	11/7
	17
	4
	6
	 
	 
	 
	 
	 
	8
	 
	8
	43

	12/7
	20
	8
	16
	1
	 
	1
	 
	1
	10
	 
	8
	65

	13/7
	22
	6
	12
	2
	 
	2
	 
	 
	11
	 
	11
	66

	/7
	13
	7
	9
	 
	1
	1
	 
	2
	7
	 
	4
	44

	17/7
	5
	10
	9
	1
	 
	 
	 
	3
	6
	 
	6
	40

	18/7
	26
	11
	4
	 
	 
	1
	1
	 
	4
	 
	18
	65

	19/7
	15
	27
	6
	 
	 
	 
	 
	 
	7
	 
	15
	70

	20/7
	22
	14
	5
	 
	 
	 
	 
	 
	8
	 
	6
	55

	21/7
	26
	7
	2
	 
	 
	 
	 
	 
	5
	 
	6
	46

	24/7
	8
	11
	3
	1
	 
	1
	 
	1
	8
	 
	 
	33

	25/7
	12
	5
	3
	3
	 
	2
	1
	1
	6
	 
	4
	37

	26/7
	39
	19
	2
	 
	 
	 
	1
	 
	4
	 
	6
	71

	27/7
	17
	6
	5
	 
	 
	 
	 
	1
	4
	 
	7
	40

	28/7
	15
	 
	5
	 
	 
	 
	 
	 
	1
	 
	3
	24

	31/7
	18
	2
	3
	1
	 
	 
	 
	 
	4
	 
	2
	30

	TOTAL
	432
	165
	141
	18
	1
	10
	4
	10
	131
	 
	158
	1070


1.14
This campaign will be repeated during 2007.  
1.15
The Council also embarked on an information campaign for debt collectors in order to improve their knowledge of the basics of the Act, the Regulations and the Code of Conduct.  This was another success as appears from the details of the campaign as reflected in the Executive Report.

1.16
The Council do not receive any funding from Government and must generate it’s own funds.  The financial position of the Council continues to improve as a result of the continued rise in new registrations.  The Council is at this stage financially viable and sustainable.  The Council’s finances also improved as a result off its conservative approach as far as any expenses are concerned.  This is necessitated by the fact that the Council is not assured that its income will remain at its present level.  The rise in new registrations will in the near future probably level off and this will result in a reduction in the Council’s income.  The Council is therefore in duty bound to keep a reserve fund to cover at least its future fixed commitments for two to three years and cannot commit a larger part of its annual income to further its activities.

1.17 The Council’s total income for 2005/2006 was R6 260 550 and its expenditure amounted to R3 503 883.  The un audited income and expenditure for 2006/2007 were R7 780 200 and R4 405 464 respectively .
1.18
The Council has very tight controls over its finances.  As a consequence no funds has during its three years of operation been lost as a result of fraud, theft, negligence or in any other manner.  During the three years of its existence the Council in each year received an unqualified audit report from its external auditors.

1.19
The Council is functioning like a private business and it is the duty of the Council to ensure that the Council’s income continuously  exceeds liabilities.  The reserve funds is reflected on the graph below:
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1.20
With the improvement of the Council’s finances I have with the assistance of Me Shirley Machaba, a newly appointed member of the Council, embarked on a campaign to introduce the principles of the King Report on Corporate Governance.  During the Council’s meeting in November, the particular member who is a qualified auditor, gave all the Council members a thorough exposition of the relevant principles of the King Report.  The Council as a result decided to  appoint an Audit Committee.  A draft audit Charter is in the process of being implemented.  The Council has also approved and adopted a Risk Policy as well as an IT-policy.  I am convinced that these measures will contribute to the Council achieving a high level of business conduct and more transparency in all its operations.

1.21
At this meeting the Council also decided to publish an annual report based on the guidelines which, are applicable to government departments.  The first such report is in the process of being drafted.  It is trusted that this annual report will bring about a better understanding of the Council’s performance and will also help to make its functioning more transparent.

1.22
The Council has succeeded in building a relationship of trust and co-ordination, with the public in general, the debtors and debt collectors. 
1.23
Correspondence are quickly attended too and we often walk an extra mile with those who needs assistance with the registration process or other aspects of the Act, Regulations and Code of Conduct.

1.24
The Council’s November meeting was attended by the Director-General who also addressed the members and staff on this occasion.  He opened up a new and  improved communication channel with the Department.  He also intervened in the delay with the Councils request for an increase in the Council member’s fees which was forwarded to the Department on 6 March 2005.  The request was with his assistance acceded to by the Minister on 8 February 2007.

1.25
The Council’s term of office expired on 30 June 2006.  The Minister appointed a new Council with the following members with effect form 1 July 2006.  

Adv J Noeth S.C Chairman

Me S Machaba

Me Z Moletsane

Mr J H E Joubert

Me I Wilken

Mr C Johnston

Me R Ferreira

Mr H van Rooyen

Mr C Senzane

1.26
There is one vacancy on the Council which is to be filled by the Minister.  Three names have been suggested to the Minister for her consideration.

1.27
All members of the Council during March 2006 attended a training course in the conduct of disciplinary hearings, the provisions of the Promotion of Administration Justice Act and the procedure applicable at administrative hearings of the Council.

1.28
The Council meetings were in general well attended as indicated in the schedule below.

Attendance by Council members of Council Meetings from

January 2006 to December 2006

Members

	Meeting Dates
	February 2006
	June 2006 
	July 2006
	6 & 7 Nov 2006

	Adv J Noeth S.C
	(
	(
	(
	(     (

	JHE Joubert
	
	(
	(
	(     (

	I Wilken
	(
	(
	(
	(    (

	C Johnston
	(
	(
	(
	(   (

	R Ferreira
	(
	(
	(
	(   (

	H van Rooyen
	(
	(
	(
	(   

	C Senzani
	(
	(
	(
	(   (

	S Machaba
	
	
	(
	(   (

	S Metisa
	(
	(
	
	

	R Mandelstam
	(
	 
	 
	 

	Z Moletsane
	 
	 
	 
	 


1.29
Messrs Mandelstam and Metisa only served on the Council until 30 June 2006.  Me Machaba and Me Moletsane were appointed as members of the Council with effect from 1 July 2006.

1.30
Certain amendments which were urgently requested by the Council were passed by Parliament during August 2005.  These amendments were assented too by the President on 23 December 2005.  The amendments inter alia provides for the following  :

i.
That the names and particulars of the registered debt collectors be published on the Council’s website in stead of the Government Gazette.

ii. That the agent of an attorney must also register with the Council.

iii. That the interest on money deposited in a debt collector’s trust account in future be paid to the Council.

iv. That the Council will in future be empowered to take control over a debt collector’s trust account.  This aspect need further amendment and has already been referred back with a view to further improve the amendment.  It will be of great assistance if this matter can receive immediate and urgent attention.

v. Notwithstanding several enquiries these amendments have up to the date of preparing this report not been implemented by the Department.  The cause for this delay is unknown to the Council. As a result the Regulations cannot be amended to empower the Council to act against a debt collector who does not submit an audit certificate in respect of his or her trust account.

1.31
The Council has in the meantime also requested other urgent and necessary amendments which are still to be dealt with by Parliament. 
1.32
The most important of this is a provision which will entitle the Council to take control of the trust account of a debt collector where mismanagement of such an account has been proved.

1.33
The Council has during the last three years developed and  improved, its IT- system together with the continues new developments and demands as they arose.  As the present system is at the moment not adaptable to the financial system it results in extra work by way of manual operations. The Council is as a result at the moment considering a new and improved system.  Hopefully all this will be eliminated once the improved system is functional.  The Council will, if justified, soon issue tenders for a new IT-system. This will at the same time enable the Council to assess the functionality of the present system and also help the Council to explore what new systems are available to ensure that the Council receives the best value for the money that it is spending in this regard.

1.34
Due to the previous strain on its finances the Council made use of the service of a temporary financial officer.   This position was advertised during 2006 and a qualified financial officer Me E Maritz has now been appointed on a permanent basis.

1.35
The Council in its examination of complaints opened a few cans of worms.  The investigation and prosecution of these matters are very time consuming and this resulted in the appointment of advocate Joan Adams on an ad-hoc-basis. 
1.36
She devotes all her time to these matters.  Details of these matters appear under the disciplinary matters which are dealt with in paragraphs 2.16 to 2.18
1.37
The following graph indicates the growth in personnel from 2002 to 2007
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1.38
The Council has also reached the stage where the position of the Acting Executive Officer will be advertised during this year with a view to a permanent appointment.

1.39
I have approached the Government Employee Pension Fund with a request to allow the staff of the Council to join the Fund.  If the request is acceded too it will be a great benefit to the staff and also contribute to the Council retaining its staff.

1.40
The various matters I have referred too were demanding and challenging.  Notwithstanding this excellent results were achieved.  This must stand to the credit of all the Council members and each member of the staff for their absolute devotion to their tasks.  If it was not for the total commitment of each member of the staff we could not have achieved the results, reflected and which are dealt with in more detail later in the Executive Report.
1.41
Most of the matters dealt with in my overview are dealt with in more detail in the rest of this report.

1.42
A matter of concern is debt collectors who serve as members of the Council and who are then either personally or by way of businesses in which they are involved charged with misconduct in terms of the Act.  In my view such members should immediately vacate their positions until such matters have been fully investigated and finally disposed of by the Council.  In view of the fact that they are implicated I am of the view that they should in the meantime also not partake as members of the disciplinary committees or any other committees of the Council.  I intend  raising this matter with the Director-General and the Minister, who is responsible for the relevant appointments in order to get clarity in this regard.

1.43
I am furthermore, of the view that the Act should be amended to state that debt collectors cannot be the majority when disciplinary committees of three are appointed in terms of Regulation 7.  The legal position in this regard should be similar to the proviso contained in section 5 (i) of the Act in respect of the Executive Committee.

1.44
The underlying principle in regard to these two matters is contained in the legal principle that justice must not only be done but also seen to be done.

REPORT BY THE CHAIRMAN OF THE COUNCIL FOR DEBT COLLECTORS
2.
Disciplinary Matters

2.1
The control over debt collectors is entrusted to the Council for Debt Collectors appointed by the Minister of Justice and Constitutional Development in terms of section 3 of the Act.

2.2
The Council’s powers of control are contained in  :

· The Act

· The Regulations

· The Code of Conduct

2.3
Improper Conduct

Section 15 provides a debt collector may be found guilty of improper conduct if

he or she  –

(a.) uses force or threatens to use force against a debtor or any person with whom the debtor has family ties;

(b.) acts towards a debtor or any other person with whom the debtor has family ties or a familial or personal relationship, in an excessive or intimidating manner;

(c.) makes use of fraudulent or misleading representation, including-

(i.) the simulation of legal procedures;

(ii.) the use of simulated official or legal documents;

(iii.) representation as a police officer, sheriff, officer of court or any similar person; or

(iv.) the making of unjustified threats to enforce rights;

(vi.) is convicted of an offence of which violence, dishonesty, extortion or intimidation is an element;

(vii.) spreads or threatens to spread false information concerning the creditworthiness of a debtor;

(viii.) contravenes or fails to comply with a provision of the code of conduct contemplated in section 14;

(ix.) contravenes or fails to comply with any provision of the Act; or

(x.) behaves or acts in any manner amounting to conduct, which is improper in terms of a regulation.

2.4
If a debt collector is found guilty of improper conduct the Council may in terms of section 15 (3) of the Act –

(a.) withdraw his or her registration as a debt collector;

(b.) suspend his or her registration for a specified period;

(c.) impose on him or her a fine not exceeding R100,000.00;

(d.)  reprimand him or her;

(e.) recover from him or her the cost incurred by the Council in connection with the investigation;

(f.) order him or her to reimburse any person who the Council is satisfied has been prejudiced by the conduct of such debt collector; or

(g.) combine any of the penalties under this subsection.

2.5
The Council’s powers to investigate are set out in Reg 7 of the Regulations.  The disciplinary process of the Council is an administrative process and not a Judicial function.  The proceedings of the disciplinary committees of the Council are governed by the Promotion of Administrative Justice Act, 2000 (Act 3 of 2000) which gives effect to section 33 of the Constitution.  This section states that everyone has the right to administrative action that is lawful, reasonable and procedurally fair.

2.6
During the period January to December 2006 the Disciplinary Committees of the Council were regularly called upon to preside over disciplinary hearings.  Twenty- six (26) matters were finalised and total fines of R850,369.00 were imposed.  Fines of R40,000.00, R70,000.00 and R220,000.00 were imposed in three specific matters respectively.

2.7
The certificate of one debt collector has been withdrawn.

2.8
The Committees did not hesitate where justified, to invoke the powers contained in section 15 (3) (f) of the Act.  This subsection provides that on a conviction the Council may order the respondent to reimburse any person who the Council is satisfied has been prejudiced by the conduct of such debt collector.  In one case the debt collector had to refund 25 debtors an amount of R7,600.00.  In another matter the debt collector had to refund two individuals amounts of R19,000.00 and R7,000.00 respectively with interest at the prime rate + 2%.

2.9
It is in such cases required of the debt collector to make the relevant refunds and bring the proof thereof to the Committee handling the matter before a final sentence is imposed.  This process saves the debtor the expenses to enforce the Council’s order in this regard.

2.10
The schedule underneath contains the details of the matters heard and disposed of during 2006.




FINES FOR 2006 

	REF NO:
	RESPONDENT
	COSTS TO COUNCIL
	FINED
	SUSPENDED

	
	
	
	
	

	1) 8/6DCO 001/05
	DEBIT CONSULTING
	R4 600  
	R10 000 
	R5000

	2) 8/6COS  002/05
	COLLECTION SOLUTIONS
	R4 679
	R5 000
	

	3) 8/6DEB  003/06
	DEBTCON PTY/MARWICK & VENNOTE
	R4 000
	R10 000 CHARGE 5

R10 000 CHARGE 4 TOTAL R10 000
	R20 000 CHARGE 5

	4) 8/6DECQ  01/05
	DE CLERQ &LEBEL
	R500
	R5000
	R5000

	5) 8/6DELF 03/06
	DELFIN SECURITIES PTY LTD
	R4 000
	R22 400

TOTAL

R12 400
	R10 000

	6) 8/6DTR 001/06
	DEBT TRACKER CC
	R4 000
	R10 000
	

	7) 8/6MATH 03/05
	MATHYSEN & MATHYSEN
	R4 690
	R1 000 each X3 = R3 000 + R5 000= R8 000    
	R5 000

	8) 8/6SNY 024/05
	CREDITWORX (S& V)PTY LTD
	R4 000
	R10 000
	

	9) 8/6SNY 014, 006/05,007/04,008/04
	CREDITWORX (S&V)
	R10 000
	R210 000
	

	10) 8/6BIZ 002/06 
	BIZ AFRIKA 645 CC (R&W DEBT COLLECTION AGENCIES)
	R1 000
	R11 500
	

	11) 8/6 UYS 002/06, 001/06 
	UYS & VAN DER MERWE
	R4 000
	R20 000

TOTAL

R10 000
	R10 000

	12) 8/6 INT 001/06
	INTERACTIVE TRADING 452
	R4 000
	R31 500 TOTAL

R11 500
	R20 000

	13) 8/6 DOR 001/06
	DORMAKORP PTY LTD
	R1 000
	R11 600 TOTALR6 600
	R5 000

	14) 8/6 ATR 001/04
	ANTHONY RICHARDS & ASSOCIATES
	
	R30 000
	

	15) 8/6 CLAI01/06
	CLAIMS ADJUSTING BUREAU PTY
	R1 000
	R13 000
	

	16) 8/6 NZH001/06
	NZHELE LEGAL SERVICES CC
	R1 000
	R11 400
	R10 000

	17) 8/6 NBA013/05
	NORMAN BISSET & ASSOCIATES
	R1 000
	
	

	18) 8/6 DETE02/05
	DEBT-TEC PTY LTD
	
	R10 000
	

	19) 8/6 MAVE001/06
	MAVERICKS CC
	R1 000
	R10 000
	

	20) 8/6VGM002/05
	VAN GRAAN MEYER & ASSOCIATES
	
	
	

	21) 8/6 CFS001/06
	COLLECTION & FINANCIAL SERVICES
	R2 000
	R38 000
	

	22) 8/6CAC001/06
	COMBINED ASSET CONSULTANTS CC
	
	NOT GUILTY
	

	23) 8/6ABI001/06
	ABICO FINANCE CC
	
	NOT GUILTY
	

	24) 
	REAL PEOPLE
	R4 000
	R11 000
	

	25) 
	LEGAL MART
	
	R140 000
	R70 000

	26) 
	NORTER COPORATION
	R500
	R1 000
	







TOTALS

	COSTS
	FINES
	SUSPENDED
	TOTAL

	R 60 969
	R629 400
	R160 000
	R850 369


2.11
These figures represent cases and not individual complaints. One case for example Snyman and Partners had 4 complainants and therefore it was 4 matters combined into one case. 

2.12
Where justified the Council holds the hearing at the venue where the offences were committed.  The Council had one hearing at Cape Town where four cases were disposed off.  A hearing will also soon be held in Durban.

2.13
Some of the matters heard by the committees involved complicated matters of law and fact.  The respondents were often represented by senior legal counsel.  The result is that a number of written judgments were given and it often contained guidelines to not only the debt collectors but also to the debtors and the public at large.

2.14
The Council is considering to publish all convictions of particular debt collectors in future on its website.  The public has, as far as the Council is concerned, a right to be informed of transgressions of the relevant legislation and also of who the culprits are.  The following are some of the more important decisions taken.

i. Debt collectors must identify themselves to debtors by way of their registered names with the Council.  Debtors cannot play hide and seek with debtors by using pseudonyms and nicknames.  Such practices may lead to serious abuse of the process.  A debt collector may for example only register a limited number of his employees as debt collectors.  If pseudonyms are utilized unregistered debt collectors may use the pseudonym and then allege that he or she is actually Mr X who is registered with the Council.  (A written copy of this judgment is available).

ii. In terms of section 8 (i) of the Act all the directors of a Company and all the members of a Close Corporation who is a debt collector must in addition to the company also register with the Council, whether or not such director or member is involved in debt collecting.

iii. In terms of section 19 of the Act read with Annexure B to the regulations, a debt collector can only collect from a debtor –

a. the capital amount of a debt

b. the interest legally due and payable thereon

c. the necessary expenses and fees prescribed in Annexure B to the regulations.

iv. A clear distinction must be drawn between the amounts in (a) and (b) above which the debt collector collects on behalf of the creditor which is based on the contract between the creditor and debtor.  The debt collector is not entitled to any of these moneys in terms of Annexure B.

v. The prescribed expenses and fees (item ( c)) are not based on the contract between the creditor and debtor but have its origin in section 19 (i) (b) of the Act and Annexure B.  These amounts can be collected by the debt collector separately from the debtor for his own pocket.  These amounts in turn cannot be claimed by the creditor.

vi. The only necessary expenses and fees that can be claimed by a debt collector are the items and amounts specifically mentioned in Annexure B to the Regulations.

vii. No mention is for example made in Annexure B of tracing fees and tracing fees are therefore not claimable by a debt collector for his own account.

viii. The Debt Collector’s Act is the only Act which regulates the fees claimable by debt collectors.  The provisions of the Magistrates’ Courts Act are applicable to the, formal legal proceedings for the recovery of debts in the Magistrates Courts and therefore not applicable to the informal recovery of debt by debt collectors.

ix. It is irregular to claim for tracing fees where the physical whereabouts of the debtor is known and somebody is sent to him to negotiate a settlement.

x. Necessary expenses and fees in terms of section 19 of the Act can only be charged against a debtor once it has been definitely incurred.  A debt collector cannot in advance claim against the debtor for expenses which is still to be incurred in future.

xi. Prior to the enactment of the Debt Collector’s Act, 1998 a debt collector could not claim any expenses and fees from a debtor. (See section 60 of the Magistrates’ Court Act).  Any such costs claimed by a debt collector prior to the enactment of the Debt Collector’s Act is therefore irregular and must be refunded. (The matter referred to in terms (iii) to (xii) are contained in a written judgment of the Council which have been fully motivated).

xii. The Disciplinary process of the Council is subject to the administrative law and the provisions of the Promotion of Administrative Justice Act (Act No 3 of 2000).

xiii. The Council has a burden of proof in disciplinary proceedings.  The measure of the onus is on a balance of probabilities.

xiv. An agent of a debt collector must register with the Council.

xv. A debt collector can be convicted of an attempt to commit any of provisions of the Code of Conduct.

xvi. Any attempt by the employee of a debt collector to recover a debt on behalf of the employer, even if it is only a phone call, bring the activities of that person within the ambit of the definition of debt collection in terms of the Act and if, such employee is not registered, the employer may be found guilty of improper conduct.

xvii. The recovery of more interest than which is legally due and payable amounts to improper conduct.

xviii. The recovery or attempt to recover any fees other than the capital amount of the debt due, interest legally due and payable thereon and necessary expenses and fees as prescribed in Annexure B to the Regulations is not permissible and may result in a debt collector being found guilty of improper conduct.

xix. Only where a debtor expressly requests a fee settlement account and no free settlement account has already been delivered in the preceding six month period, is a debt collector compelled to deliver the settlement account free of charge.  Where the debtor does not request to be furnished with a free settlement account the debt collector is entitled to charge the debtor for the settlement account.

2.15
Some of the matters investigated by the Council pointed to the possibility of very serious criminal offences such as corruption, fraud and possibly even money laundering.  The National Prosecution Authority was called upon to assist with the investigation of these matters.  The Council do not have the resources or the authority to fully investigate matters of this magnitude.

2.16
The Council also involved the services of Adv. Joan Adams to concentrate on the investigation and prosecution off matters which are time consuming and involves a substantial number of contraventions by particular debt collectors.  Her services proved to be invaluable as is substantiated by the following matters.

2.17
In one matter the debt collector has been summoned before the Council on 296 charges, eight of the charges relate to the employment of unregistered debt collectors and the rest concern fraudulent or false documents purporting to be valid court orders.  The hearing will probably start on 12 March 2007.

2.18
Another debt collector has been charged with 456 counts of money which has been paid into the debt collectors trust account and which he has failed to account for.  This matter has been set down for 30 March 2007.

2.19
The Council’s investigating powers is lacking in certain respects.  The Council has at this stage not the power to attach bank accounts of debt collectors.  In view of the Council’s financial position it can also not easily resort to involve forensic investigations as these matters are very costly.

2.20
The Council also do not have the services of inspectors who can go out and do inspections on the spot and attach documents which may be of value in the disciplinary hearing.  Even if the Council appoints such inspectors they will not be empowered to thoroughly investigate matters.

2.21
A possible solution for the Council in this regard is to approach the National Director of Public Prosecutions to enter into a Memorandum of Understanding to provide the Council with the necessary services when the need arises.  This matter has already been raised with him.

2.22
In one particular matter the Council has in view of a possible serious criminal offence called on the National Director of Public Prosecution for assistance who has kindly agreed to assist.  This matter is presently also the subject of a civil application in the Natal High Court in Durban.  The State Attorney is handling the matter on behalf of the Minister and the Council.

2.23
A matter which also causes confusion in the mind of debtors are attorneys who are also registered as debt collectors and where in their dealings with the public the debt collecting aspect is on the face of it intermixed with the attorneys functions.  Such a practice causes a lot of confusion with the play members of the public.

2.24
The Council has no jurisdiction over unregistered debt collectors.  The Council depends entirely on the SA Police for the prosecutions of these unscrupulous operators.  The Council experienced that these matters when reported were not actively and effectively investigated.  The Chair of the Portfolio Committee on request of the Council addressed letters in this regard to the National Commissioner of Police and the National Director of Public Prosecutions.  These letters resulted in them issuing instructions to the Area Commissioners and the Prosecutors respectively.  This has brought about an improvement in these prosecutions.

2.25
Debt collectors are at this stage fully aware that the Council considers transgressions of the Act and Code of Conduct in a very serious light and is effective in the prosecution and hearing of these matter.

SIGNED AT PRETORIA ON THIS DAY OF MARCH 2007

ADV J.J. NOETH, S.C

CHAIRPERSON  :  COUNCIL FOR DEBT COLLECTORS
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