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Introduction

On 1 June 2005, the SAHRC briefed this Committee on the Commissions “Final Report on the Inquiry into Human Rights Violations in Farming Communities” (August 2003). You will recall that the presentation was broad and spanned three sectors, namely land rights and tenancy; safety and security; and economic and social rights. The inquiry had sought to establish as far as possible the underlying causes of violations of human rights and to make findings and recommendations. We covered a vast area and looked at amongst other things: the labour conditions on farms; low wages that are paid to farm workers, the enjoyment, or rather lack thereof of economic and social rights such as the lack of adequate housing, the lack of access to health care of many farm dwellers, the impact of HIV/AIDS, the fact that many farm workers do not have access to sufficient food or clean water, the inability of many farm dwellers for accessing the governments social security grants and programmes, the challenges that are faced in accessing schooling and the overall impact of poor living conditions on the ability to enjoy a quality education, violent crime perpetrated against farm dwellers. Finally, we also looked at tenure security and the legislation, the Extension of Tenure Security Act and how it has not realized what many have anticipated in that it has protected procedural rights yet failed to provide substantive rights to farm dwellers, the lack of legal assistance and service providers to assist farm dwellers in enforcing and claiming their rights; and evictions that still take place having a disparate impact on the most vulnerable of citizens; namely, women, children and the elderly.

The South African Human Rights Commissions’ mandate (SAHRC) is to:

a) promote respect for human rights and a culture of human rights;

b) promote the protection, development and attainment of human rights; and

c) monitor and assess the observance of human rights in the Republic
.

In our work we seek to promote, protect and monitor the rights of those who are most vulnerable. Farm dwellers are without doubt one of the vulnerable categories of person in this country, being both poor, vulnerable to exploitation and living in circumstances very often of dependency on the landowner for their very survival. There are then those farm workers who for many reasons become victim to eviction. Very often, in their hour of need there is still sadly little support from service providers or government officials.

Today, the commission has been asked to focus on farm evictions. This will be done within the context of the impact of evictions on the human rights of those people who are evicted. We will then highlight three areas in which more is needed to be done both by civil society and government in order to ease the burden of those who are evicted. The three areas we will highlight are:

a) The lack of legal services for farm dwellers to claim and enforce their rights

b) The lack of emergency services and programmes for farm dwellers who have been evicted.

c) The lack of land programmes for farm dwellers in terms of ESTA in order to ensure security of tenure

Evictions within a human rights framework

In terms of section 25(6) of the Constitution, Parliament passed the Extension of Security of Tenure Act (ESTA) and it came into effect on 28 November 1997. Many still refer to this piece of legislation as being new. However, by the end of this year it will have been on our statute books for a decade. We should therefore no longer be speaking about implementation challenges, lack of knowledge of the legislation and the lack of its use for if this is the case then we failed those farm dwellers in not providing them with the security of tenure that our constitutional drafters had envisioned for them. It is therefore a very apt time to be looking closely this year at ESTA, to evaluate the impact that this legislation has had in the lives of poor and vulnerable farm dwellers and to seek solutions in order that the constitutional rights of secure tenure becomes a reality for all in our country.

“Section 25(6) A person or community whose tenure of land is legally insecure as a result of past racially discriminatory laws or practices is entitled, to the extent provided by and Act of Parliament, either to tenure which is legally secure or comparable redress.”

Security of tenure is one of the cornerstones of the right to adequate housing. Secure tenure protects people against arbitrary forced eviction, harassment and other threats. Secure tenure is a key issue for children, women and the elderly who enjoy the least tenure security.

Extension of Security of Tenure Act

The primary purpose of the Act is to protect farm dwellers (referred to as occupiers in ESTA), from eviction and to ensure that evictions occur in a lawful and constitutional manner. The ESTA is a largely procedural piece of legislation. It sets out the rights and duties of landowners and farm dwellers and the procedures that must be followed in order to lawfully evict a person from land. It is a complicated and technical piece of legislation. 

Section 4 of ESTA makes provision for the granting of subsidies that will promote tenure security. 

Disputes in terms of the ESTA can be settled in court or referred to arbitration and mediation at the request of one of the parties.

It is a criminal offence to evict a person other than with an order of a competent court. The penalty is a fine or imprisonment (maximum 2 years) or both.

The changing face of agriculture and labour on farms

Role-players within the sector would be more adapt at addressing this committee on the changing face of agriculture in this country. However we will mention just a couple of points that need to be taken into account when trying to understand the context in which eviction take place. These are:

· Globalization of the agriculture sector has had an impact on the farming. This has led to changes in the type of agriculture that occurs and has also lead to farmers having to explore new and different farming methods. This has led to crops that are less labour intensive being grown and an increase in the mechanization of farming in the country. There has also been an enormous increase in the conversion of agricultural land into game farms, which is far less labour intensive than farming.

· Since 1994 there have been a number of changes to the labour laws. The most marked for farm dwellers was the Sectoral Determination (minimum wage) that was introduced in 2003. In response to these laws (some would argue in order to avoid these laws) employers have changed their labour force over to contract workers.

· Without doubt, many farmers in response to the ESTA have sought ways in which to remove their workforce from the farm and to rather have then housed in close by rural towns.

The impact on evictions

The commission has received anecdotal evidence of evictions that occur in order to avoid the provisions of ESTA. These include:

· Insisting that children who are 18 years of age no longer reside on the farm and ensuring that they leave.

· Assisting elderly farm workers to obtain their pensions and accommodation off the farm and thereby avoiding the duty contained in the ESTA that those farm workers who have resided on the farm for 10 years and have reached the age of 60 years may not be evicted.

· The use of private security companies to enforce evictions.

Amidst these types of eviction there are also a number of forced evictions and evictions in terms of ESTA that take place on a regular basis across the country.

The number of evictions

It is quite easy to sound alarmist when speaking of evictions and there are many who dispute the number of evictions that take place saying that they are mere isolated incidences. However, it remains an enormous challenge that we do not have accurate recorded statistics on the number of evictions that take place. It is therefore difficult to assess the extent of the problem and thereby determine the resources and energies that government ought to placing in this area.

In December 2005, a piece of research entitled “Still searching for Security, the reality of farm dweller evictions in South Africa” was released. The Nkuzi Development Association, an organization that provides legal assistance to farm dwellers threatened with eviction and another organization called Social Surveys conducted the research. The survey attempts to document the number of evictions that have occurred during the period 1984 to 2004. There has been no attempts at producing empirical evidence on the number of evictions that have occurred since 1994. This research is therefore important as it provides for the first time evidence based on empirical research. 

The research

The research looked at both evicted and displaced persons. For the purposes of today’s presentation we will concentrate on the information that relates to evicted persons.

	Evicted 1984 – 1994
	

	Evicted from farms
	1 679 417

	                        Evicted but relocated to other farms and small          holdings
	109 185 (6.5%)

	                        Left farms completely due to evictions
	1 570 233 (93.5%)

	Legally evicted by means of a court order
	19 300 (1.15%)


Source: Still searching for Security, December 2005, Chapter 4, The scale of evictions, p43

For purposes of today’s presentation the numbers since 1994 are of more interest. For the twenty year period, 56.2% of evictions have occurred since 1994. Whilst the slightly higher number for the past decade could be accounted for by some evictees having died since they were evicted amongst other reasons, the fact that half of the evictions for the twenty year period have occurred since 1994 demonstrates that rather than tenure security having increased, the numbers of persons being evicted has remained constant.

	Years
	Evicted without a court order %
	Number
	Significant events

	1994
	13%
	122 626
	First democratic elections.

Passing of Restitution of Land Rights Act

	1995
	9%
	83 575
	June – Publication of Labour Tenants Bill (LTA)

	1996
	12%
	111 651
	Promulgation of the LTA and the Interim Protection of Informal Land Rights Act

	1997
	14%
	126 196
	February – Publication of Tenure Security Bill: December, promulgation of ESTA

	1998
	7%
	63 771
	

	1999
	9%
	87 503
	

	2000
	6%
	57 030
	

	2001
	3%
	22 924
	

	2002
	6%
	59 878
	

	2003
	15%
	138 308
	March – Introduction of the minimum wage and other minimum conditions of employment for farm workers

	2004
	6%
	56 813
	

	TOTAL
	100%
	930 275
	


Source: Still searching for Security, December 2005, Chapter 4, The scale of evictions, p46

From a provincial analysis perspective, Gauteng and KZN are the two provinces with the highest number of evictions, (22.4% & 20.1.%) followed by Eastern Cape (10.7%), Western Cape (10.6%) and Limpopo (9.7%).

The research demonstrates clearly that there is a direct correlation between the protection and creation of rights for farm dwellers and the number of evictions. In those years where farm dwellers were afforded rights through legislation (e.g. ESTA, Sectoral Determination & minimum wage) rather than receiving greater protection more farm dwellers were placed at risk of being evicted. Thus efforts by government to protect farm dwellers has resulted in the negative and unanticipated consequence of increasing their vulnerability.
The multi fold impact on human rights of evictions

A theme of Trevor Manuel’s Budget Speech in Parliament last week was that human life has equal worth and human beings are equally entitled to equal political, economic and social rights. Or as he reminded us we say in our African tradition: 

“Motho ke motho - ga ana bosehlana (a human being is a human being, there is no lesser human being)”

He went further to state:

“The idea, that human life has equal worth, and that this is the core value that unites us, invites us to ask whether we have done enough to give practical effect in South Africa today to our shared humanity. Have we acted in a manner that shows that human life has equal worth? Or do we still live in a society where the shadow of history dominates over the opportunities of an open society.”

This was a powerful message and one to bear in mind when we explore the impact of evictions on farm dwellers.
Section 10 Everyone has the right to inherent dignity and the right to have their dignity respected and protected.

There is little that is dignified about an eviction It is a traumatic event that has a long term effect on all who are affected. To remove a family from a home is to see them at their most vulnerable when they are uncertain as to where they will go and what security the future holds for them. There is no dignity for the parent in having to be forced to leave the home and explain this to their children. Or for the children to witness their parents being forcefully removed.

Section 9 (1) Everyone is equal before the law and has the right to equal protection and benefit of the law.

The research has indicated that only 1% of evictions that occur in South Africa are in terms of the ESTA legislation. Clearly the law that is there to protect farm workers is not benefiting or protecting farm dwellers. Despite unlawful evictions being criminalized there have only been a handful of prosecutions to date. It is questionable whether the deterrent of a two-year sentence of imprisonment or a fine is a deterrent. It needs to be explored further why there are so few prosecutions.

Section 9(4) No person may unfairly discriminate directly or indirectly against anyone

The manner in which some evictions occur and the lack of dignity that people are afforded can only result in one conclusion that the person responsible for the eviction is behaving in a discriminatory manner towards the farm dwellers and taking advantage of their of vulnerability. There are also a number of accounts of racial slurs being used during the eviction process and this points to discrimination on the grounds of race as a contributing factor to evictions taking place.

“Verbal abuse, often of a racial nature was frequently part of the process of being evicted and sometimes seems to indicate a racial dimension to the farmer’s decision to evict.”

Section 12(1) Everyone has the right to freedom and security of the person which includes the right – (c) to be free from all forms of violence for either public or private sources

There are still instance of farm dwellers reporting that they have been assaulted by the landowner and that this is the reason why they were forced to leave the land. 

Section 25 No one may be deprived of property

Very often in an eviction situation the farm dwellers do not have access to the necessary transport to move their meager belongings off the farm. These are then either dumped outside the house or on the side of road and are destroyed by exposure to the elements, alternatively they are stolen. In those evictions, in which force is used, furniture and belongings can be destroyed.

Section 26 (1)Everyone has the right to adequate housing

(3) No one may be evicted from their home, or have their home demolished without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions.

An eviction is a clear violation of this constitutional provision.

Section 27 Everyone has the right to have access to health care services, and sufficient food and water.

A family that is displaced by an eviction need to find another place to live and the means to be able to care for themselves and feed themselves. Many evictees find themselves in particularly difficult circumstances and dire poverty in which the right of access to adequate food and water is not enjoyed. These conditions can be particularly acute in the immediate after days of an eviction when the family is desperately attempting to reconstruct their lives.

Section 29 Everyone has the right to basic education

An eviction can lead to the disruption of children’s’ education if they are forced to change schools mid terms. It is also an enormous upheaval for the children who have been dislocated from the farm and school community and must now attend a different school and make new friends. This can impact on the performance of the children at school. An unplanned school move can also place pressure on parents who may have to now pay additional money for transport in order that the child may attend school. Also the parents may have to purchase new school uniforms. This, at a time when the family is in desperate need. 

It must be noted that evictions can have an even greater impact on children, women and the elderly. Given the still largely patriarchal nature of employment practices in the agricultural sector, it is more difficult for women to find employment and care for their families. The elderly are also particularly vulnerable in that it is also more difficult for them to find work the older they are. Children are still young and impressionable and an eviction, being a traumatic event, can have a profound effect on their functioning. A child’s right to basic nutrition, shelter and basic health care services (section 28 (1) (c) are not subject to progressive realization and are immediately realizable. There is thus a particular onus on the State to ensure that were parents are placed in a situation where they cannot realize these rights for their children that adequate programmes and steps are put in place in order to ensure that these rights are fulfilled. 

The commission has also received anecdotal evidence that in farms in the north of our country where there is use of migrant workers from neighboring countries that these workers are often more vulnerable to exploitation and being victims of eviction. 

Three Service Delivery areas that needs to be addressed


It is clear from the research provided that evictions are continuing to occur. There are a number of areas in which the Department of Land Affairs in conjunction with other state actors could intervene more proactively in order that the human rights of farm dwellers who are subjected to eviction are not compromised.

Summary

a) The lack of legal services for farm dwellers to claim and enforce their rights

b) The lack of emergency services and programmes for farm dwellers who have been evicted

c) The lack of land programmes for farm dwellers in terms of ESTA in order to ensure security of tenure

a) The lack of legal services for farm dwellers to claim and enforce their rights

There is a continuing lack of adequate legal services provided by the State and civil society to people who are threatened with evictions. However, in order to access legal services, farm dwellers must first be adequately educated about their rights in order that they are aware that their rights are being violated.  Whilst 2/3 of evictee families had wanted assistance when faced with eviction, 75% did not know where they could get assistance
. Given this lack of usage of legal services it cannot be said that enough has been done by all role-players to inform and educate farm dwellers about their rights but more importantly to communicate to them where they can seek assistance.

Research revealed for example:

That in 6 out of 7 cases in the Worcester Court, in which eviction orders were granted and referred to the Land Claims Court for review, that the farm dwellers were not present in the court and had no legal representation.

The Rural Legal Trust, a civil society body that has been set up to provide legal assistance to farm dwellers threatened with eviction, report that it has not received any referral from the Land Claims Court

Ensuring compliance with ESTA and the following of legal processes to evict farm dwellers will not resolve the issues of people being displaced in rural communities. ESTA creates largely procedural rights and very few substantive rights for farm dwellers. Some commentators have also argued that the Land Claims Court has interpreted the legislation conservatively against farm dwellers and that the Court could have developed a far more pro poor interpretation and jurisprudence of the legislation
.

b) The lack of emergency services and programmes for farm dwellers who have been evicted

The most common types of assistance received by evictees from municipalities are food parcels and in rural townships councilor committee’s have assisted in arranging electricity and piped water.
  

c) The lack of land programmes for farm dwellers in terms of ESTA in order to ensure security of tenure

In the Presidents’ recent State of the Nation Address he acknowledged that there is still much that needs to be done in the area of land redistribution. He said:

“On the other hand, very little progress has been made in terms of land redistribution. We will undertake a careful review of the inhibiting factors so that this programme is urgently speeded up.”

Little, and even less progress has been made in using the provisions of section 4 of the ESTA. In fact, only 36 projects have been implemented in the first 8 years after ESTA was promulgated.
 Farm dwellers may be recipients of other land distribution programmes of the Department however this can be difficult to ascertain and track. 

The research indicates that very few evictees return to living on rural land after an eviction (Relocation settlement type: Formal urban 38.3%; Informal urban 29%; Traditional rural 14%; Rural townships 10.5%; Farms 5.5%; Informal rural 1.4%; smallholdings 1%; Industrial 0.2%).

Evictions thus appear to be contributing to urbanization. Farm dwellers are equipped with skills that are of use on farms and can therefore struggle to find employment in an urban setting. This leads to high levels of unemployment and poverty. The research indicates that there is an increase in malnutrition, an inability of households to cover the costs of education resulting in children leaving school early; an increase in the number of people living in overcrowded conditions; as many as 80% of households being dependent on welfare grants and pensions for survival, a rise in teenage pregnancies and HIV infections and an increase in alcohol and drug abuse which often leads to increased levels of domestic violence and sexual abuse.
 This social impact demonstrates the importance of the need for land redistribution projects for farm dwellers who have been evicted in order that they may continue to enjoy a rural lifestyle.

The way forward

1. There is an urgent need for research and monitoring in order to establish the number and extent of evictions that take place in the country. This cannot be done by merely looking at the number of evictions that are going through our courts as the research indicates that this represents possibly only 1% of all evictions that are taking place. Sophisticated research methodologies are needed in order to track the movement of people in rural areas and to understand the impact that it is having on community and family life.

2. More needs to be done to inform farm dwellers of their rights. This work can be done by a variety of role-payers including chapter 9 institutions, civil society organizations and churches. However it must be realized that the State bears the primary duty to ensure that the right to secure tenure is realizable and hence more needs to be done that what is currently being done in order to ensure that farm workers know where to go for assistance when they are threatened with eviction.

3. The Commission has interacted with the Legal Aid Board on this matter and has been informed that there have been a number of developments to ensure that there are satellite stations and mobile clinics in rural areas. Despite these efforts however, the research indicates that farm dwellers are not accessing these services. It is also of concern, that the LAB would in all likelihood not have sufficient resources to provide legal assistance to farm dwellers in the event that those who need these services were to approach them. Finally, an alternative dispute resolution mechanism has been spoken about for years as a constructive alternative to the adversarial litigious procedure that it set out in ESTA. Despite this, there appears to be little and slow movement on this matter.

4. The Department of Land Affairs needs to establish specific land redistribution projects for evictees who wish to remain in a rural setting. The Agriculture and Land Affairs Minister Lulu Xingwana’s statement recently that land reform will be accelerated is welcomed, The Department is urged however to create special projects within its land reform programmes aimed specifically at farm workers who have been evicted.

5. A concerted holistic approach is needed towards dealing with the eviction of farm workers. Such an approach is not the sole responsibility of one department. However, the Department of land Affairs ought to take the initiative and the lead in increasing awareness within other departments and government sectors of the number of evictions that are occurring and the needs of evictees.

6. Finally, this committee is strategically placed to play an important oversight role and to engage with the Department of Land Affairs and other relevant role-players to ensure that the plight of farm dwellers is addressed. Every life does have equal worth. The lives of many of our farm dwellers are not treated with equal worth. The rights enshrined in our constitution have not become a reality in their daily-lived lives. As the Human Rights Commission we have a duty to do more to promote and educate people about their rights. Parliament too has a duty to ensure that government is doing its work as effectively as possible and to ensure that the dignity and worth of everyone in this country upheld.
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