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Introduction

The Open Democracy Advice Centre (“ODAC”) submits this paper to the Ad Hoc Committee on Review of State Institutions Supporting Constitutional Democracy (“the Committee”) in response to an invitation forwarded to ODAC by the Chairperson of the Committee in a letter dated 15 November 2006.

ODAC is a specialist organisation working in the areas of access to information and whistleblowing. This submission therefore focuses on the role played by relevant institutions such as the SAHRC in supporting implementation of these laws.

The Legal Provisions for the Right of Access to Information

Section 32 of the South African Constitution of 1996 states: 

(1) Everyone has the right of access to – 

(a) 
any information held by the state, and; 

(b) 
any information that is held by another person and that is required for the exercise or protection of any rights; 

(2) National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.
 

The Promotion of Access to Information Act (PAIA) was approved by Parliament in February 2000 and went into effect in March 2001.
 It implements the constitutional right of access to information and is intended to “foster a culture of transparency and accountability in public and private bodies by giving effect to the right of access to information” and “Actively promote a society in which the people of South Africa have effective access to information to enable them to fully exercise and protect all of their rights.”  South Africa’s access to information legislation is exemplary, and has been called “the gold standard” for such legislation. 

Under the Act, any person can demand records from government bodies without showing a reason. State bodies currently have 30 days to respond.

The Act also includes a unique provision, required by the Constitution, that allows individuals and government bodies to access records held by private bodies when it is necessary to enforce people's rights. Private bodies are also required to respond within 30 days. 

The South African Human Rights Commission (SAHRC) has specific responsibilities as a lead monitoring agency on the implementation of the Act. Part five (5) of the Act defines the responsibilities and obligations of the SAHRC in relation to this Act, namely
:

· To make a copy of a guide on how to use the Act available to the public;

· To the extent that financial and other resources are available, develop and conduct educational programmes to advance the understanding of PAIA by the public, in particular to teach disadvantaged communities about PAIA and how to use it and how to exercise their rights in terms thereof;

· To the extent that financial and other resources are available, encourage public and private bodies to participate in these programmes, and undertake their own educational programmes on the understanding of PAIA;

· To train information officers and deputy information officers of public bodies;

· To make recommendations to public and private bodies that they change the manner in which they administer PAIA, as the Commission considers advisable;

· To consult with and receive reports from public and private bodies on the problems they have encountered in complying with PAIA;

· To obtain advice from and to consult with, or receive and consider proposals or recommendations from any public or private body, official of such a body or member of the public in connection with the Commission’s functions in terms of PAIA;

· To receive reports from public bodies regarding the implementation of PAIA;

· To compile and submit a report to Parliament annually on the enjoyment of the right of access to information in the Republic and the implementation of PAIA in general;

· As stated above, the Commission is obliged to assist any person wishing to exercise the right contemplated in PAIA.

It is ODAC’s position that the roles and responsibilities accorded to the SAHRC in terms of the Act are appropriate, but that the SAHRC should devise a systematic approach to dealing with its resource problem if it is to properly fulfill its mandate. We also argue that the SAHRC needs to adopt a more aggressive stance towards implementation, particularly in relation to reporting by public and private bodies.  Most importantly, we argue that the key to successful implementation of the Act is developing capacity, in or outside of the SAHRC, to decide whether or not records should be released.

Challenges with implementation and usage of the Act

3.1 Dispute Resolution Mechanism
In the absence of the necessary rules, applicants for information held by public bodies are restricted in their right of appeal to the same body that refused access, followed by appeal to the High Court. Requestors who are aggrieve about the decision on an Information Officer in the private sector do not have an option to appeal internally within the private body but have to directly approach the High Court for relief. In both these instances this is an extremely expensive and lengthy process that is out of the reach of the vast majority of South Africans. In addition, ODAC’s monitoring exercise, described in greater detail below, suggests that the internal appeal process currently mandated by the Act very seldom results in a changed outcome, indicating the value of an independent appeals mechanism. 

The South African History Archive (SAHA), an NGO engaged in access to information work, has commented on this obstacle: 

“The single most cited complaint about the implementation of PAIA is the lack of a cheap, accessible, quick, effective and authoritative mechanism for resolving dispute under the Act. What is sought is a forum which can be accessed after refusal of a request by a public or private body or rejection of internal appeal against refusal of a request by a public body, but before resort to court action.”

Speaking at a gathering of African Parliamentary Ombuds, President Thabo Mbeki also argued strongly for the creation of easily accessible dispute resolutions mechanisms especially in matters involving public & corporate governance, human rights and socio-economic justice. President Mbeki correctly argued that:

“For us further to entrench democracy, we need institutions such as the Office of the Ombudsperson to be strong, efficient, effective and independent of any control or manipulation by both the public and private sectors. 

The Ombud system should be easily within reach of the ordinary citizen. It is less expensive than the normal justice system, flexible and has a quick process to ensure that those in positions of authority perform their administrative functions in accordance with accepted and fair rules and procedures. 

The advantage of the institution of the Ombudsperson is that it is easy to access, cheap to use, and offers an opportunity to settle disputes in an amicable way. In this way, parties to a dispute become joint owners of the end product. 

While it is indeed not a court of law, its procedures and processes must be simple, understandable and accessible to all. The Ombudsperson institution must act and be seen as an alternative structure for conflict resolution."

ODAC strongly supports the President’s statement regarding easily accessible dispute resolution mechanisms in general and SAHA’s conclusion that such mechanism is needed to address challenges around usage of PAIA specifically. 

ODAC’s Recommendation on Dispute Resolution Mechanism:

There is an urgent need for an adjudication system, in addition to the current functions undertaken by the SAHRC, allowing a more rapid, accessible and inexpensive resolution to contested decisions to withhold release of records. Parliament must investigate where such function will be better performed by the SAHRC or an independent structure such as an Information Ombud/Commissioner.

3.2 Reporting on the usage of PAIA

The South African Human Rights Commission (SAHRC) assumes primary responsibility for oversight of PAIA, particularly reporting on implementation and usage of the Act. 

SAHRC is required to publish an annual report to the National Assembly on PAIA and the implementation of the Act. SAHRC is responsible for conducting outreach to public departments to educate public servants about their duties under the Act, as well as reaching out to private bodies. SAHRC is also responsible for compiling the PAIA manuals of public and private bodies required under Section 32 of the Act, and publishing statistics on the use of the Act annually.

SAHRC has expressed concern over the manner in which public bodies have treated their obligations to submit reports detailing their implementation of PAIA in each annual reporting period.

“During the previous reporting period (2002 – 2003), the Unit experienced difficulties in obtaining the section 32 reports from information officers. The Commission placed reminders on the Commission’s website but there was no significant response. At a cost of R80,000, the Commission placed advertisements in four leading newspapers reminding information commissioners to submit the reports. As a last resort, the Commission wrote to the Office of the President, the Speaker of Parliament and the Minister of Justice. The Minister of Justice acknowledged receipt of the letter and subsequently wrote to Director Generals of various government departments requesting them to submit their reports. Following the Minister’s letter, the Commission received reports from some public bodies, but not all responded.”

These difficulties have persisted.  In the most recently reported period, SAHRC received about 20 reports by the original due date, from more than 800 public bodies. Following an email to all information officers, 13 additional reports were received. Further intervention by the Minister of Justice, the Office of the President and other prominent public offices succeeded in bringing the number of reports received up to 46, 16 fewer reports than from the previous reporting period.

ODAC Recommendations on Reporting on usage of PAIA:

SAHRC must take more robust action to ensure that public bodies take their obligations under PAIA seriously, including reporting obligations. Without diligent reporting by public bodies it is impossible to assess the implementation of the Act and its impact on South African democracy and society. Such action by SAHRC could include outreach to public bodies in the form of training in the provisions of PAIA.

3.3 Implementation Challenges: Illiterate Requesters

In 2003 ODAC conducted a monitoring study of implementation of PAIA
, during which ODAC monitored 100 information requests submitted by a diverse group of requesters. Of these requests, only 23% resulted in disclosure of the desired information, while just over half of the requests received no response from the relevant public body. These results are analyzed in greater detail below.

The study identified major challenges to implementation both in submitting requests and in getting responses to requests for information. Under the Act, information officers are required to assist individuals who are unable to make written requests by translating an oral request into written on the prescribed form, providing a copy to the requestor. However ODAC’s study found that 70% of oral requests could not be submitted, while a further 10% were given oral refusals. In particular, blind and illiterate requesters experienced severe obstacles in making requests. Though some departments, including the Premier of the Eastern Cape and the Department of the Defence displayed some commitment to assisting disadvantaged requesters, the study concluded that “PAIA is inaccessible for the illiterate.”

3.4 Implementation Challenges: Mute Refusals

One of the greatest obstacles in South Africa to the right of Access to Information is the problem of “mute refusals,” the monitoring term for requests for information that do not receive a positive or negative response during the appropriate time frame. In a subsequent comparative study involving fourteen (14) countries, 62% or nearly two thirds of requests submitted received no response
, with occasional responses after the prescribed period of 30 days. It should be noted that the period of 30 days is considerably longer than the average response period allowed by most Access to Information legislation internationally. A longer timeframe for requests is therefore not appropriate or justified.

The problem of mute refusals has been documented by ODAC in its own work and in previous studies. The Department of Justice itself took 8 months to respond to a request for its legally-required information manual. There is also evidence that responses to requests for information are politically influenced, with requesters perceived as being capable of criticizing the government more likely to have their requests refused or ignored
.

In part, this failure of implementation appears to be due to a lack of adequate training in the Act and lack of guidance by the SAHRC. However, the lack of a rapid, inexpensive, authoritative and effective dispute resolution mechanism has prevented the development of a useful body of practice around interpretation of the Act. This in turn has hindered the establishment of good practice and higher standards of responsiveness.

ODAC applauds efforts by SAHRC and the Public Service Commission to train public officials and to consider the idea of an Information Commissioner. However, ODAC argues that SAHRC has not fulfilled its obligations with respect to PAIA during the five years since the passage of the Act.  This much has been pointed out and conceded by a number of stakeholders including Members of Parliament, officials working for the SAHRC and civil society representatives, inter alia, at a number of Forums, the 2003 PAIA Indaba
 being the most prominent of these gatherings.

ODAC’s experience with the Act and supporting other users has been that government departments are severely under-informed about the Act and its provisions. There is insufficient leadership from prominent figures in positions of authority to encourage compliance and support for the Act. In the absence of leadership and training, most departments remain extremely reluctant to disclose information, partly out of concern for the reaction of their superiors.

ODAC Recommendations on addressing challenges raised in points (b) and (c) above:

In light of challenges identified in paragraphs (b) and (c) above ODAC proposes that SAHRC take a greater role in encouraging disclosure and facilitating implementation of all the provisions of PAIA. 

Such a role should include: 

· Encouraging and facilitating the sharing of experiences among Information Officers through the Forum of Information Officers which was launched in 2006 

· More actively pursuing compliance with the manual requirements of the Act and conducting training in the provisions of the Act for public servants. 

· Providing reporting guidelines to assist public bodies in setting up, maintaining and submitting records to SAHRC. 

Taking seriously such a leadership role with respect to the Act is central to the success of PAIA and will require more of the Commission’s resources than what is current allocated to the Commission’s PAIA Unit.

A case for an Information Ombud/Commissioner

ODAC’s experience in using the Act in the last Five Years shows that there is a case to be made for amending the law to provide for a more efficient review and adjudicatory mechanism on PAIA matter. 

It is our submission that for our Access to Information regime to be effective South Africa needs to establish an independent Office of the Information Ombud/
Commissioner. International best practice demonstrates – as we will show in the following paragraphs that a mechanism such as an Information Ombud/Commissioner is an essential and crucial component of an Access to Information regime. 

In most jurisdictions with Access to Information laws provision is made either for an independent office of the Information Commissioner or adjudicative function within existing constitutional bodies such as the Parliamentary Ombud or Data Protection agency. 

ODAC supports the independent office of the Information Ombud/Commissioner model. However we are quite aware that a counter-argument can be made that this function be attached to an existing Chapter Nine institution such as the SAHRC given the prevailing constrain. 

Such a proposal may be workable granted our concerns – discussed in detail in section 4.2 of this document – can be addressed by the Committee with a view of helping the SAHRC deal with these challenges.

The paragraph above notwithstanding, ODAC strongly supports the creation of an independent Information Ombud/Commissioner mandated to receive appeals from denied requesters and make binding orders on access and disclosure. An Information Ombud/Commissioner would provide the most responsive and accessible forum for the resolution of disputed claims to information. The Information Ombud/Commissioner would also give advice to government departments and officials seeking clarification of their duties and responsibilities with respect to access to information. 

4.1. The Question of Cost

ODAC is currently conducting a costing study on the budgetary implications of an Information Ombud/Commissioner. ODAC believes that, as with similar offices such as the Inspectorate of Prisons, an Information Ombud/Commissioner will be inexpensive, particularly compared to the costs currently incurred by the state while contesting requests for information in court.

The record of litigation in matters involving access to information bears out our submission that and Information Ombud/Commissioner is needed. 

Where the court has held that the body is a public body, in all of the reported cases we are aware of access to the record has been decided in favour of the requester. In cases related to the arms deal
, the apartheid history of labour practices in former parastatals
, departmental reports about disputes over traditional leadership
, tender information
, and information about GMO testing
, records have been released. 

Most recently, in the decision of Claase v  Information Officer of South African Airways PTY Limited [2006]SAC 163 (RSA), Judge Combrinck AJA says:

“It is unfortunate that the promotion of Access to Information Act which was intended  to:

· ‘foster a culture of transparency in public and accountability in public and private bodies by giving effect to the right to information;

· actively promote a society in which the people of South Africa have effective access to information to enable them to more fully exercise and protect their rights’

should result in pre trial litigation involving huge costs before the merits of the matter are aired in court. One of the objects of the legislation is to avoid litigation rather than propagate it. This is the fourth case in which information has been sought that has in the past eighteen months required the attention of this court….The present appeal illustrates how a disregard of the aims of the Act and the absence of common sense and reasonableness has resulted in this court having to deal with a matter which should never have required litigation.”

The decision is again in favour of the requester. 

The question might well be asked what the cost of defending these requests for information has been. At least seven High Court or Supreme Court actions, with the cost of counsel, attorneys, and the time of the officials involved cannot be inconsiderable. It would be useful to consider this cost against the cost of creating an Information Commissioner. Unfortunately, when we asked the State Attorney what the costs involved were, he advised that he could not release that information. He suggested it was privileged information, as between attorney and client. 

4.2. Recommendations of the Task Team on Open Democracy and the Resolutions of the Ad Hoc Committee on the Open Democracy Bill

In this regard, it is worth recalling the original intentions of the Task Team appointed by Deputy President Thabo Mbeki in 1994, and chaired by his legal advisor, Advocate Mojanku Gumbi. Their white paper recommended a specialist enforcement body – an Open Democracy Court – supported by a specialist promotion body, the Open Democracy Commission. These recommendations attracted controversy, and were contested by the then Chief Justice
. Advocate Gumbi complained about Chief Justice Corbett’s intervention and stated in the following months that she regarded the information courts as essential: “Expedition is critical in our view, the normal system does not function well. I know those courts.”
 Then Justice Minister Dullah Omar was quoted as saying “We could adopt procedures which give magistrates courts certain roles, or else have particular Supreme Court judges specialise in information matters”
. 

As a compromise, the notion of the information court was retained in name, but not as a separate specialist court or division, but as a special procedure. Another member of the Task Group, Advocate Empie Van Schoor said that the motion procedure that was included in the modified version of the bill that went to Cabinet in Spring 1996 was one of the quickest of the current normal court procedures; she had included provisions to allow the court to deviate from the normal rules in order to expedite matters
. 

Although after a long process of consultation and deliberation the Cabinet apparently decided against the original ideas of the Task Group, or the proposed compromise, parliament was mindful of the potentially negative implications of creating a system without an intermediary enforcement mechanism. Hence, the ad hoc committee on the Open Democracy Bill resolved when finalising the bill, to recommend that the Executive conduct an appropriate enquiry into the feasibility of creating an alternative adjudicatory body: 

“The Department of Justice and Constitutional Development is requested to investigate the feasibility of establishing an enforcement mechanism like the Information Commissioner and to report back to the Committee within 12 months after the Bill has been put into operation.”
 

Five years after the Act came into operation, the Department of Justice and Constitutional Development is yet to do this investigation.

At present, requesters whose request for information is denied or ignored must go the High Court. The creation of a designated Magistrates’ Courts to hear PAIA cases may improve the accessibility of the remedy, but it is unlikely to make a substantial difference in terms of cost, speed and specialisation. The Magistrates Court remains a lawyer- and law-centric forum and a far cry from the administrative tribunal systems that operate in other jurisdictions. 

We believe that it is important to be realistic about the operation of the Magistrates Court and not think that the delegated courts will offer the sort of remedy that a right of this importance deserves. According to the recent “Justice Footprint”,
 an analysis of the functioning of the South African court system, some courts spend three hours a day on criminal cases. District courts in the Witwatersrand local division sit for at the most four hours and thirty-five minutes per day. The rest of the time is spent on legal research, signing domestic violence interdicts, and civil cases. This does not represent an affordable, accessible, specialist, and speedy legal remedy.

The South African PAIA is unusual in requiring disappointed requesters to have to go to court without first having the opportunity to resolve their complaint at some intermediary mid-point. All of the best comparators
 with South Africa have created in their new access to information regimes some sort of mechanism between the executive and judiciary to enforce the right and provide a legal remedy to citizen requesters. In addition to the developing/middle income countries that have an intermediary body, the more established/higher income countries have one either at federal level (Canada, Japan, UK, Sweden) or at State level (USA, Australia). Japan
, Thailand
 and Jamaica
 have information tribunals rather than Information Commissioners or Commissions. 

Speaking at the SAHRC’s launch of the Information Officers’ Forum in September 2006 , Ms. Emily O’Reilly, the Irish Information Commissioner and Ombudsperson argued strongly for the establishment of a specialized central agency to whose sole responsibility would be to ensure that our Freedom of Information (FOI) regime functions properly. She argued: 

“A very significant argument in favour of having an independent Information Commissioner is that such an office provides an independent, dedicated focal point for the on-going promotion of the FOI project. If we accept, as I do, that a key objective of FOI is to "keep government honest" then there must be an agency, outside of government, whose business it is to promote FOI and to act as an independent adjudicator where requests have been refused. Relying on the courts to act as the adjudicator in FOI matters, while re-assuring in principle, is generally not a practical proposition. Ordinary people, who want to use FOI to know what is going on in government, do not generally have the resources or the skills to make court appeals. Appealing to an Information Commissioner, on the other hand, does not require any legal knowledge and, in many cases, is free or at least not expensive.”

Hence, our major point of departure is that there is a need for an effective enforcement mechanism that offers an enforcement remedy that is:

· accessible 

· affordable 

· specialist, and 

· speedy. 

4.3. Locating the alternative PAIA review function within the South African Human Rights Commission

Most stakeholders in the South African Access to Information regime seem to be in agreement that in order to make our Right of Access to Information infrastructure effective we do indeed need such a mechanism as described by the South African History Archive and Ms. Emily O’Reilly as quoted in the paragraphs above. However the question remains: “Should such a mechanism be housed within the SA Human Rights Commission?”.  We are of the opinion that there are three main arguments against the SAHRC playing such a role. First, there’s the danger of over-stretch, and related questions of resources. Secondly, there’s an issue of potential confusion or conflict of roles. Thirdly, there are strategic and political factors that arise. 

a) Over-reach and limited resources:

On the question of over-stretch, even with the best will in the world, is it reasonable to believe that the Commission will muster sufficient capacity to extend its functions so significantly? As can be seen from our comparative cost-benefit study, the cost of dealing with cases from an enforcement/remedy point of view represents significant though not excessive state expense. Can one be confident that the SAHRC will receive the necessary extra funding to permit it to fulfill this extra role? 

The specific brief of the Commission to train the information officers is contained in section 83 (e), one of many of the tasks it is required to perform in terms of the Act. A measure of the reach of the Commission may be seen in the survey conducted by ODAC in 2001 on the awareness of public officials of the Act – nearly 50% of all officials in the three spheres of government did not know of the Act’s existence.

The Commission is also tasked with promoting timely and effective dissemination of accurate information by public bodies about their activities – in a snap survey conducted by ODAC, 60% of public officials failed to respond to requests for information in terms of the Act.

Given the need for a ‘champion’ of this legislation, we believe that the SAHRC should focus on securing sufficient resources so that it can undertake its legislated promotional and educational functions to an acceptable level as a first priority. 

b) Conflicting roles:

Secondly, would having the SAHRC perform the functions of an information commissioner/ombud/tribunal not present a confusion or contradiction of roles? Can the Commission be expected to, for example, advise and represent a disgruntled citizen, as it is required to, yet also act in an adjudicatory fashion to determine appeals brought before it? 

At the moment, the SAHRC is required to assist a citizen who claims that his or her rights have been denied or denuded. This may involve taking the matter up with the relevant agency. If the agency then decides against the requester, citing an exemption, and the requester appeals to the SAHRC as the enforcement adjudicatory body, how awkward would this be for the commission? Is it being asked to be player and referee in the same match? 

The SAHRC’s role is to assist people who wish to exercise their rights in terms of the Act, and we see this role as one in which they actively seek to use their good offices to achieve the desired outcome of the Act – an open and transparent government. This is not, we submit, a neutral mediatory role, involving a weighing of the claim against the exemption, but actively seeking to achieve the disclosure of the information. This role, once undertaken, places the SAHRC as working in the interests of one of the two parties in the matter, and ‘nemo iudex in sua causa’ would dictate against the Commission then acting as judge in the matter. 

This conflict might be avoided with the establishment of a separate division in the Commission, separately staffed with experts in the field, but the perception of bias would be difficult to avoid. The costs of such an option would probably equal the establishment of a separate review structure, without the benefits of independence from the Commission’s champion role. A parallel would be the case around social economic rights – the Commission’s position is to champion their implementation, not act as a neutral party. 

c) Socio-political context

The third issue arises from the socio-political context of South Africa. The democratic institutions of the country are a decade old. They are still in process of establishing themselves, in terms of credibility, efficacy and independence. Each of the Chapter Nine institutions faces significant challenges in relation to their resources and role. It is unrealistic to deny or ignore the political character of this process. The institutions have to balance competing demands; political judgments have to be made and political relationships maintained or forged. Adding adjudicatory responsibilities in the realm of what is inevitably going to be a politically sensitive right, may have the effect of limiting or constraining the strategic choices for the SAHRC. 

Will the SAHRC be able to delicately position itself with the same strategic opportunities if it is compelled to deliver strong, independent orders against government? At present, the SAHRC has room to maneuver in relation to cases that arise. Any adjudicatory responsibility, whether with order or recommendation power, will compel the SAHRC to not only enter the ring, but offer a clear opinion. Is that in the best interests of the SAHRC? Is it in the best interests of the Constitution? 

4.4. Options for Consideration

The answer to at least some of the questions raised above may well turn on whether the enforcement power is a recommendation or an order power. South Africa’s situation is probably unique. While there are plenty of Information Commission models that combine promotion functions with adjudicatory functions – both order and recommendations powers (see below) – none have the same responsibilities to assist and support individual citizens in the way the SAHRC does (with the possible exception of Mexico, which has a new law with a body – the Institute for Access to Public Information ). 

It is conceivable that the SAHRC could extend its powers to include formal recommendation powers (compared with its current ‘informal’ powers of advice and persuasive comment), the argument is far weaker and problematic in relation to order powers – for reasons of resource as well as conflicting roles.  

Interestingly, a recent review of the operation of the Queensland State freedom of information law in Australia conducted by its enforcement body reached as it main conclusion the need for a new monitoring/promotion function.
 The 2001 report recommends the creation of an FOI monitoring entity designed to promote public awareness of the FOI, and provide advice and assistance to applicants, and also to monitor public agencies' compliance. In other words, it is traveling towards the same destination as South Africa, but from a different direction. Having first created an enforcement body, Queensland now realises that it needs, as a separate entity, a promotion body. 

What then is the best institutional design of the enforcement body? There are a number of different variations on the theme; different Information Commissioners have different powers and functions; there are a number of distinct models. The principal modalities are shaped around the following key points:

· The power and functions of the body; from where does it obtain its legal authority? 

· The role of the body: does it have recommendation or order powers?  

· Institutional home: are they separate and independent, or attached to another institution? (And, if so, do they have responsibilities in another area, such as data protection/privacy?)

4.5. Comparative Analysis: What can we learn from the international experience?

Professor Rick Snell, an Australian public & administrative law professor and Freedom of information scholar advises that: “Experience with FOI legislation in Australia at both Commonwealth and State levels, as well as in overseas jurisdictions such as New Zealand and Canada, strongly indicates that an external review body is a crucial design feature”
. 

According to Snell, the Western Australian model exemplifies a successful external review system. The Commissioner’s office is adequately staffed and resourced and performs multiple functions, including having powers to oversee the conciliation and mediation of complaints. “This approach”, argues Snell, “particularly the preference for conciliation and mediation in the resolution of disputes, embodies a fundamental transformation in the application of FOI legislation, namely, the objective to facilitate greater and effective access to information rather than channeling a disputed request towards an adversarial contest whose outcomes are uncertain and often costly”
. It is important to note, however, that this approach is backed up by express order powers. 

The Western Australia model is very similar to that which has been more recently adopted by Ireland. There the Office of Information Commissioner has established a strong reputation in a short period of existence, pursuing its promotion and monitoring tasks diligently and energetically, backed by order powers. Since the establishment of the Office, it has issued impressive annual reports and has actively engaged in public debate, as can be seen by reading the various speeches and papers prepared by the Office
. 

The Western Australian Commissioner has a small staff of eight and a budget of (last year), AUS$1,3m; the Office of Information Commissioner in Ireland, has a much larger staff of 22 (this figure also includes members of staff that work on Parliamentary Ombudperson functions). 

The Connecticut Freedom of Information Commissioner, which is often put forward as best model from the US, and has both promotional and order-power enforcement responsibilities, has a large staff (16 staff including five executive members) and a large budget (US$1,19m for FY 2003). In this comparison it is important to bear in mind that these costs represent the cost of a combined promotional and enforcement duty. The Connecticut Commission, for example, devotes many resources to training and public education, which in our submission would continue to be the responsibility of the SAHRC. 

In his 2002 Annual Report, the Irish Information Commissioner spoke of the cost-benefit analysis involved:

“Freedom of Information does carry an administrative cost; this is in terms of staff resources expended in dealing with requests (including searching for and copying records), with internal reviews and in dealing with my own office. There are also the opportunity costs that arise, that is, what public bodies might have done had they not to spend time on FOI matters. In fairness, public bodies rarely complain about the costs of FOI as they have come to recognise the important role it plays in supporting democratic government. At the same time, it would be wrong to overstate the extent of the burden created by FOI.” 

Any consideration of the issue of cost needs to compare the costs of running an enforcement body, as an intermediary entity, with the costs of having to go directly to court. In the most recent South African case of a government agency having to defend a PAIA refusal (in the C2I2 case), the Auditor-General has spent between R250,000-R300,000 so far
, even though a good deal of the preparatory legal work was conducted by the Auditor-General’s own internal legal department (not included in the costs’ estimate). 

The question of resources is always an important issue. Our research suggests that an independent, separate information commissioner may well represent very good value for money. A cost-benefit analysis is likely to indicate that there will be financial benefits for the holders of information as well as requesters. As with the other new institutions created since 1994, the issue of how a budget is determined and allocated is likely to arise. 

One model that should be explored, we suggest, is that the cost of processing and deciding cases be borne by the agency against whom the appeal or complaint is brought. This will have the effect of dispersing the cost across government agencies and, second, provide an obvious incentive towards the public policy goal that PAIA embodies: greater openness.

The Canadian Federal Information Commissioner is often put forward as the best model of the alternative model – recommendation powers only, and with some promotional responsibilities
. Driving the determination to limit the Canadian Federal Information Commissioner to recommendation powers only was a desire to create a body that was informal and non-adversarial.  
Over time, however, the nature of an enforcement body, even when vested with more limited powers, may become increasingly formalistic, contentious, and slow.  This then negates the argument for withholding order powers.  Moreover, in Canada it is hypothesized, and has been shown in the provinces where this is the model, that the capacity to order the agency to release information actually encourages more mediation, and discourages delay tactics. Finally, as the Information Commissioner stated in its 2000 report, without some power to order or sanction, it finds itself in the “unprecedented” position of “seeking ways to "encourage" public officials to obey mandatory legal obligations."
 

The Canadian Federal Information Commission’s work is heavily dependent on “goodwill” and on good working relationships between his office and the various agencies and their information officers. This is characteristic of recommendation-only enforcement systems. 

Does the socio-political milieu permit us to say, with confidence, that the advisory body model will be effective in South Africa, especially given the record and experience so far of the Public Protector and the SAHRC? In Canada, the experienced federal Information Commissioner, John Reid, has reported on the “backlash” against his attempts to improve compliance and that the Treasury was “starving” his office or the resources needed to their work.
.  This experience supports the argument that it may well be better for all major stakeholders to separate the promotion and enforcement functions. 

South Africa must decide whether its institutional and socio-political environment is suitable for such a system. Professor Alasdair Roberts, the leading Canadian scholar on access to information law and policy, argues in a recent article on enforcement that: 

“…the recent deterioration in working relationships is more accurately regarded as the consequence of an Act that makes the Commissioner too weak, rather than too strong. The Commissioner lacks the power to resolve complaints authoritatively, and is therefore obliged to rely on subpoenas and public advocacy to promote compliance with the law.”
 

Roberts concludes that 

“Better tools – such as an order power, a capacity to undertake performance monitoring or a power to require production of compliance plans – might channel conflict and allow more constructive engagement between the OIC and federal organizations”.
 

In 2002, Canada completed a major review of its twenty-year old Access to Information Act. The Access to Information Review Task Force conducted a comprehensive assessment of the efficacy of the law. Because of problems with the recommendation-only Federal model, the Task Force considered a number of different models and had this to say: 

“Giving the Commissioner power to make binding recommendations may well provide more incentive to departments to respect a negotiated undertaking to respond within a certain time-frame. His binding recommendations would be reviewable by the Federal Court…In Canada, this is already the model in place in British Columbia, Alberta, Ontario and Quebec. Internationally, it is the model in place in, New Zealand and Ireland, and it will be in the UK, when its Act comes into force. 

Our research indicates that in Canadian provinces where a full order-making power is in place, requesters and government officials consider it to be very successful…Under the full order-making model, the requester receives a more immediate determination. It is more rules-based and less ad hoc than the ombudsman model. Commissioners with order-making powers are tribunals. They issue public decisions, with supporting reasons. This results in a consistent body of jurisprudence that assists both institutions and requesters in determining how the Act should be interpreted and applied…The order-making model is also compatible with a high proportion of mediated solutions, as is demonstrated by the experience of the provinces.”

What emerges from the comparative review are certain criteria or parameters that should guide the design of an enforcement body. These include:

· The need for specialisation: Access to Information is a complex area legally and in terms of policy considerations, often intersecting with difficult questions of power and its use and abuse; it is also a growing area of jurisprudence, matching the growing weight being given to the argument that access to information is a fundamental human right with profound importance for accountability, good governance and socio-economic justice. 

· Political Weight and Credibility: any enforcement body needs sufficient political and institutional weight, and independence, if it is to be effective. This is important in terms of the manner of appointment and its own accountability (ideally, to parliament rather than the executive). In societies with developed institutions and relatively open political cultures and long-established records of independence and expertise, recommendation-only powers may be sufficient to work effectively, as in the case of the Federal Information Commissioner in Canada or the Parliamentary Ombud in Sweden. In other societies, with developing political culture and inexperienced institutions, the comparative experience suggests that an order power is an essential ingredient. 

· Time limit responsibilities: the enforcement body must itself have strict duties in relation to the time in which it must respond and resolve cases brought before it. 
· Procedural Powers: for the enforcement body to be effective, it must have sufficient ancillary powers, such as the power to see the document in question, to subpoena where necessary and to sanction non-compliance. In addition, it must have power to enforce its own orders, in the case of an order-power body. 
· Cost-benefit considerations: clearly any enforcement body needs to be adequately resourced, with separate and specific general budget allocation, if it is to provide the specialist and speedy service required. But, the international evidence suggests that such capacity can be constructed at relatively modest cost, especially when compared to the costs of court litigation. This is an important potential benefit for both the holders of information and requesters. 
Privacy/Data Protection Enforcement: Looking Ahead

In South Africa the right to privacy is protected in terms of both our common law and in section 14 of the Constitution. Data or information protection forms an element of safeguarding a person’s right to privacy. It provides for the legal protection of a person in instances where his or her personal information is being collected, stored, used or communicated by another person or institution. 

Concern about information protection has increased worldwide since the 1960's as a result of the expansion in the use of electronic commerce and the technological environment.  South Africa is currently considering data protection legislation. We submit that it is important for this Committee to consider how the right to informational privacy will be protected, especially in light of the fact that all modern data protection laws create an enforcement mechanism, and that some, such as in the United Kingdom and Canada combine oversight of data protection and access to information.

The Minister of Justice has mandated a committee of the South African Law Commission to study and make recommendations around the issue of Privacy and Data Protection Legislation. This follows the Report of the Ad Hoc Joint Committee on the Open Democracy Bill dated the 24th January 2000. This report points out that the Open Democracy Bill deals with access to personal information in the public and private sector to the extent that it includes provisions regarding mandatory protection of the privacy of third parties. The report goes on to say: 

“ The bill only deals with the aspect of access to private information of an individual, be it access by that individual or another person, and does not regulate other aspects of the right to privacy, such as the correction of and control over personal information and so forth”.
 

The committee goes on to request the Minister for Justice and Constitutional Development to introduce privacy and data protection legislation, after thorough research of the matter, as soon as reasonably possible.

A project committee of the Law Commission has been established and is considering the implementation of data protection legislation. A key international instrument in data protection is the International European Union Data Protection Directive.  This provides that data may only be transferred to third countries such as South Africa, if they provide an adequate level of data protection. One of the components of adequate data protection is, as far as the Directive is concerned, the creation of a right for every person to a remedy for breach of their rights prior to the referral to a judicial authority.

This has resulted in the creation of data protection agencies in all European Union Countries. There are three models of regulation:

· Separate legislation and enforcement of FOI and data protection, as in Sweden, France, US, EU, Canada;

· Separate legislation and combined enforcement, as in UK, many Canadian Provinces, and four German states;

· Combined legislative and enforcement agency, as in Hungary, Quebec, Switzerland.

All the models involve a data protection structure. If South Africa follows international best practice, we will also in all likelihood need a data protection agency to implement such legislation. Cost considerations would suggest that a practical solution would be to combine such an agency with an information commission. This would also allow development of a consistent jurisprudence on access and privacy, avoiding the inter-agency conflicts that mark Sweden.

The SALRC makes such recommendations in the Privacy and Data Protection Discussion Paper 109 (Project 124) as follows:

“It is clear that the best way of providing external supervision is through an independent oversight authority, as well as by providing information subjects with legal remedies which they can enforce in a court of law. The oversight body should have investigative powers and powers to engage in legal proceedings where the information protection legislation has been violated. The individual should also have rights of enforcement independent of the information protection authority, such as the inherent right to approach a court or appeal to a court against a decision taken by a responsible party or the Commission itself.”

The Discussion Paper suggests that a Commissioner should be responsible for the implementation of both the Protection of Personal Information Act and the Promotion of Access to Information Act, 2000. 

Our position is that following passage of legislation on privacy and data protection, the Information Ombud/Commissioner should be given responsibility for adjudicating disputes relating to privacy as such disputes are closely associated with questions of information disclosure. 

Hence our call for a review mechanism that is affordable, easier to access and less adversarial in nature. We believe the time is right and the opportunity ripe for the PAIA legislation to be amended to provide for the establishment of an Office of the Information Commissioner or Information Ombud.




Conclusion

As a way of conclusion it might be useful to recall Andrew Pudephatt’s
 impression of our Freedom of Information regime where he recognised South Africa’ Promotion of Access to 

Information Act as a global “gold standard” in access to information legislation.  However he warns that South Africa should not be allowed to falter when it comes to implementation of this “good law”. 

In his own words, he says:

“Because the nature of the political transformation that people have undergone here, South Africa has been given a unique moral status, and moral position in the rest of the world. People look to this country because of its history and because of the transformation it is undergoing. The South African Constitutional experiment, not just the access to information law, but the bill of rights, the inclusion of Social and Economic rights, the applicability of rights to the private sphere, these important constitutional innovations are of tremendous interest elsewhere in the world.”  

We concur with his sentiments, and submit that the amendments proposed, will assist South Africa in reaching ‘the gold standard’ not just in relation the wording of our legislation, but also in relation to its implementation.
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