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Executive Summary

Section 9 of the Constitution provides for the enactment of national legislation to prevent and prohibit unfair discrimination, and to promote the achievement of equality. The Promotion of Equality and Prevention of Unfair Discrimination Act (No. 4 of 2000), also known as the ‘Equality Act’, was passed to give effect to this constitutional requirement by prohibiting practices that perpetuate inequality, and by promoting equality in all spheres of South African life.
Recognising that this year marks the tenth anniversary of the passing of the Constitution, Parliament embarked on a process to review the impact of the Equality Act on the lives of women and people with disabilities. The Equality Review Campaign consisted of a desktop study on the impact of the Equality Act as well as a series of hearings and oversight visits hosted in the main by the Joint Monitoring Committee on Improvement of Quality of Life and Status of Women and the Joint Monitoring Committee on Improvement of Quality of Life and Status of Children, Youth and Disabled Persons. The main findings emanating from the review process include the following:
Income inequality

The review revealed that discrimination and inequity remain common in South African society, with contributors arguing that women’s continuing inequality is attested to by the very high levels of gender-based violence in South Africa, and the fact that women constitute “the majority of the poor, the homeless, the jobless and the dispossessed”. Initiatives to achieve both the prevention and elimination of unfair discrimination and the promotion of equality have not sufficed in eliminating the scourge of inequity from South African society. It has further been argued that this problem is particularly exacerbated in rural areas due to a lack of resources and infrastructure.

The review highlighted the fact that income inequality between men and women because of the concentration of women in lower-paid, temporary or casual employment, or employment in the informal sector. The majority of women in South Africa, particularly black women, are poor. Chapter 5 of the Equality Act provides that Ministers must ensure that legislation and policies for which they are responsible do not perpetuate inequality. It further provides that appropriate laws and policies be put in place with a view to eliminating unfair discrimination. As far as employment equity is concerned, the legislation and policies envisaged in Chapter 5 of the Equality Act are in place. The mechanisms for monitoring progress in this regard have also been put in place, although the Department of Labour is experiencing difficulties in getting companies to comply with equity targets, and to comply with reporting requirements. 

Access to land

The review further found that, while there is formal commitment in South Africa to gender equity in land reform, implementation of land reform programmes remains a problem. The pace of land delivery to the previously disadvantaged South Africans is relatively low when one considers the fact that approximately 4% of land has been delivered to black people since 1995. It has further been argued that the absence of a strong lobby for land rights among rural women and strength of patriarchal attitudes and practices in society meant that implementation of land rights for women received far less attention. In addition, there is lack of knowledge of their rights to land brought about by land reform programme among rural women.

The fact that many women are unable to own land and housing also emerged as key impediments to enhancing the quality of their lives, and negatively impacts on their economic status and on equality in general. In addition, if the land transferred to women is not suitable for agricultural purposes, for example, then gendered poverty, as a manifestation of inequality, has not been addressed. Unless women have access to support that will enable them to utilise land transferred to them, including training and credit, the transfer runs the risk of becoming meaningless.

The review also suggests that the implementation of legislation has been weak because of challenges with regard to the skills of land reform implementers, the appointment of dedicated staff with gender skills, the development of gender sensitive grant and credit systems and gender sensitive communication strategies as well as promoting the development of women commercial farmers.

Gender-based violence

Violence against women and gender-based violence (including rape, domestic violence, female genital mutilation, murder and sexual abuse) is a common phenomenon in South Africa, and, according to many observers, indicative of women’s unequal status in society. A study published by the Medical Research Council in 2004 indicated that every six hours, a South African woman is killed by her intimate partner.

The most important legislative measures aimed at combating gender-based violence are the Domestic Violence Act (Act No. 116 of 1998), but the implementation of this Act has proven to be challenging. There is a lack of dedicated resources for combating gender-based violence and for the protection of survivors of such violence. Furthermore, the review suggested that problematic attitudes on the side of police officials and court personnel present a major challenge for persons reporting gender-based violence, as these officials often see gender-based violence not as a criminal matter, but a domestic issue.

It has been suggested that domestic violence is increasingly perceived as unacceptable. However, submissions to the review indicated that where physical violence from a partner has abated, it has often been accompanied by an increase in emotional abuse. This gives rise to further complications, according to another submission, as magistrates do not appear to apply the definitions of concepts such as emotional and economic abuse consistently. These issues point not only to the need for greater and sustained public awareness on gender-based violence, but also continued focus on strengthening the implementation of the legislation aimed at protecting women.

Institutional mechanisms aimed at promoting gender equality

All the phases of the review examined the manner in which institutional mechanisms established to promote equality have contributed to greater equality. What has emerged is that the establishment of Gender Focal Points (GFPs) in line with the provisions of the National Policy Framework for Women’s Empowerment and Gender Equality continues to generate cause for concern. The level at which GFPs are appointed impacts negatively on the skills these positions are able to attract, and on the effectiveness of this work at provincial and local level. While structures are in place in many provinces and local government, the national gender machinery is not functioning as effectively as envisaged. It also became clear that the monitoring process has been hampered by insufficient and inappropriate information being provided by officials.

Women in decision-making positions

South Africa has made significant strides in increasing the numbers of women in decision-making, particularly in government and Parliament. In terms of rankings determined by the Inter-Parliamentary Union, South Africa ranked 13th in the world in relation to the number of woman Members of Parliament. There are currently 131 woman Members in the National Assembly, and 19 woman Members in the National Council of Provinces.

In addition, various forums have been established within Parliament to deal with gender issues. These include the multi-party Women’s Parliamentary Caucus, the Joint Monitoring Committee on the Improvement of Quality of Life and Status of Women, and the Women’s Empowerment Unit, which is located in the Speakers’ Forum.

In relation to government departments, the review indicated that a number of departments are doing relatively well in terms of its ratio of women to men both in positions of leadership and in departments generally. However, the organisational profile of most State structures and private sector organisations is skewed in favour of men, particularly in positions of decision-making. Sexual harassment also remains a critical issue, as is the development of a gender sensitive organisation ethos, culture and practices.

Inequality on the basis of disability

The Equality Act provides that neither the State nor any person may unfairly discriminate against any person on the ground of disability. It has emerged from the review process that, notwithstanding the political will to eradicate inequality, the appropriation of adequate resources for related initiatives continues to be a significant problem. There were also arguments indicating that the mainstreaming of disability issues has not been successful, and that those issues affecting people with disabilities may be dealt with more effectively if each department had a dedicated section that deals with disability issues.

Access to employment

The equality review has highlighted different factors that continue to act as barriers to persons with disabilities obtaining employment. Given the limitations that persons with disabilities have had in terms of access to education, it is more difficult for a significant proportion of them to find employment. Targets set for the training of persons with disabilities are not being met. It has further been noted that many of the programmes that address the needs of disabled people are disability specific, i.e. targeting only disabled people and therefore likely to inadvertently cause their further isolation.

According to submissions to the review process, employment equity plans often fail to take cognisance of the special needs of workers with disabilities, such as providing special technology to assist visually impaired employees. This suggests that the monitoring mechanisms that should ensure the implementation of employment equity plans are not functioning effectively.

Access to information

Persons with disabilities, specifically those living with intellectual disabilities, find it difficult to access information on government programmes, on health issues and on economic opportunities. It was noted, for example, that persons with disabilities are often ignored when providing communities with HIV and AIDS information. Existing information is often not available in a useable form. It was further noted that public buildings that do not have wheelchair-friendly ramps, prevent people with disabilities from gaining access to information. 

Access to an integrated public transport system and public buildings

Persons with disabilities struggle to make use of the public transport system, thereby limiting their ability to participate fully in society. The review process illustrated that, while Government was making efforts to develop a fully integrated public transport system, the disability sector must fully participate in this process if it is to be meaningful. Similarly, the disability sector is often left out of the process of improving the accessibility of public buildings. This results in resources being spent on changes that often do not make any difference in terms of ensuring that persons with disabilities have equal access to public spaces.
Inclusive and quality education

Statistics dealt with during the equality review suggest that learners with disabilities continue to experience inequality. While Government has committed itself to inclusive education, and to the integration of learners with special educational needs, submissions suggest that this is not being put into practice. Educators are not adequately equipped to deal with learners with special educational needs. Additionally, the school transport system does not provide for learners with physical disabilities, which limits their access to quality mainstream education. In relation to the needs of children with severe mental disabilities, it was argued that the Department of Education was not taking on its responsibility for funding educational programmes for such children, as it should, in line with the principle that every child has the right to have his or her learning potential developed.

Mechanisms created to protect and promote the right to equality

Equality Courts

The Equality Act establishes a specialised court, known as the Equality Court, within the existing court system, to hear complaints concerning unfair discrimination on a number of listed grounds, including race, gender and disability, and unlisted grounds such as HIV status. Notwithstanding the progress made with establishing Equality Courts, these courts are currently under-utilised. A lack of public awareness was a major reason for the low number of cases being brought to these courts. The training of magistrates, court personnel and the SAPS emerged as another key area of concern in the functioning of the courts. It was further argued that the cost of private legal representation prevents complainants from successfully bring a complaint to the Court, and that the formal manner in which the courts function could intimidate complainants and witnesses.

Equality Review Committee

Section 32 of the Equality Act provides for the establishment of an Equality Review Committee to advise the Minister of Justice on the operation of the Act, laws that impact on equality, as well as submit regular reports on whether the objectives of the Act and the Constitution have been achieved. The Equality Review Committee was established in September 2000, and to date, the Committee has compiled only 4 reports, which are all still in draft format and are therefore not available to the public. Meeting procedures for the Equality Review Committee have not been established, which hampers the work of this Committee.

An important issue that the Committee was supposed to have advised the Minister on is whether HIV status should be included in the Act as a ground for unfair discrimination. In light of the stigma attached to being HIV-positive, it was argued that HIV status should be expressly included in “prohibited grounds”, providing HIV positive persons with protection against unfair discrimination.

The role of State Institutions Supporting Democracy

The Equality Act provides for very specific roles for Commission for Gender Equality (CGE) as well as for the South African Human Rights Commission (SAHRC). Submissions to the review process pointed out that these institutions should play a much more proactive role in investigating reports of discrimination and bringing these complaints before the Equality Court.

While the CGE and the SAHRC must monitor the measures taken by government departments and public institutions to promote equality, neither the SAHRC nor the CGE was required to report to Parliament on these matters. It has therefore been argued that these institutions should be required to report to Parliament on their work in this regard.

The CGE indicated that it was not functioning optimally, as the Commission on Gender Equality Act provided for too many Commissioners. It called for a streamlining of its composition, as well as a mechanism that will ensure that Commissioners have a thorough understanding of the legal framework within which the CGE operates.

It further emerged from the review process that the sections in the Equality Act dealing with the preparation and implementation of equality plans have yet to come into operation, as regulations pertaining to these sections have not yet been finalised. Until these regulations come into operation, the SAHRC, as well as the other Constitutional Institutions, are severely hampered in their ability to monitor what is being achieved in promoting equality and to insist that both State Departments and private institutions take proactive measures to promote equality.

Issues for consideration and recommendations

In light of the insights emanating from the review process, the JMCs make a number of recommendations, including the following:

· That the Committees of Parliament responsible for justice issues engage the Department of Justice and Constitutional Development on the functioning of the Equality Review Committee.

· That, in light of the fact that Parliament is sometimes provided with misdirected and meaningless information with regards to the functioning of the national gender machinery, the relevant Committees of Parliament are explicit and specific with regard to information requested from government departments.

· That the relevant Committees of Parliament engage with the Department of Provincial and Local Government on the manner in which the national gender machinery has been put into operation.

· That the relevant Committees of Parliament avail themselves of additional information from stakeholders in order to facilitate a comprehensive, more accurate assessment of the national and provincial situation as it pertains to gender.

· That the Committees of Parliament responsible for education issues engage with the Department of Education on the implementation of the policy on inclusive education.

· That, when the relevant Committees of Parliament engage with the Department of Transport on the implementation of an Integrated Public Transport, attention be paid to the needs of persons with disabilities.

· That the relevant Committees of Parliament continue overseeing the establishment of Equality Courts. This includes engaging with the Department of Justice and Constitutional Development on its programme for raising public awareness around the function and scope of the Equality Act, as well as the existence and role of Equality Courts.

· That the relevant Committees of Parliament monitor the functioning of Equality Courts at court level.

· That the question of access to justice be investigated with a view to ensuring that financial constraints do not prevent complainants from bringing matters to the Equality Court.

· That attention be paid to the manner in which language and a lack of access to information remain barriers to substantive equality for persons with disabilities.

· That the relevant Committees of Parliament undertake a review of conflicting provisions governing the role of State Institutions Supporting Democracy (also known as Chapter 9 institutions) so as to ensure that they can play their role as envisaged in the Equality Act.

· That the Equality Act be reviewed to ensure that Chapter 9 institutions are indemnified against adverse cost orders, as the possibility of an adverse cost order is currently impacting on the willingness of these institutions to institute proceedings on behalf of claimants.

· That the relevant Committees of Parliament regularly invite Chapter 9 institutions to give an account of their work in terms of the Equality Act. 

· That Chapter 9 institutions be encouraged to bring cases before the Equality Court on behalf of complainants that cannot afford private legal representation, as the inaccessibility of the court at this level has been raised repeatedly during the review of the Equality Act.

1. Introduction

South Africa’s definition of and goals towards achieving equality are guided by the principle of human rights, which incorporates the acceptance of the inalienable right of all persons to equality. This principle is a fundamental tenet under the Bill of Rights of the Constitution of the Republic of South Africa (Act No. 108 of 1996). It emerged from a long period of struggle for a democratic society that respects and promotes the rights of all its citizens irrespective of race, gender, class, age, disability, etc.
 Section 9 of the Constitution provides for the enactment of national legislation to prevent and prohibit unfair discrimination, and to promote the achievement of equality. The Promotion of Equality and Prevention of Unfair Discrimination Act (No. 4 of 2000), also known as the ‘Equality Act’, was passed to give effect to this constitutional requirement.

The Equality Act seeks to facilitate the transition to a democratic society that is united in its diversity and guided by the principles of equality, fairness, equity, social progress, justice, human dignity and freedom.
 The Act recognises the existence of systemic inequalities and unfair discrimination that remains deeply embedded in social structures, practices and attitudes, which undermines the aspirations of South Africa’s constitutional democracy. The Equality Act seeks to prohibit such practices, and provide measures to promote equality in all spheres in order for, amongst others, women and people with disabilities to take their rightful place in society.
Recognising that this year marks the tenth anniversary of the passing of the Constitution, Parliament embarked on a process to review the impact of the Equality Act on the lives of women and people with disabilities. The Equality Review Campaign was conducted in two phases. Phase one was initiated during February 2006, resulting in a draft report that was tabled at the People’s Assembly in Oudtshoorn on 15 September 2006. The Draft Report provides an overview and analysis of the key themes pertaining to the Equality Act and emerging from a desktop study conducted by the Parliamentary Research Unit, written submissions as well as the public hearings. It should be noted that the written submissions as well as the public hearings covered areas broader than the Equality Act. However, for the purposes of this review and this report, only those aspects pertaining to the review of the Equality Act were extracted.

The following activities were undertaken during the first phase of the Equality Review Campaign:

· A desktop study aimed at consolidating the results of existing research and literature on the impact of the Equality Act on the lives of women and people with disabilities.

· A call for written submissions on the Domestic Violence Act (No. 116 of 1998). In reviewing the submissions received, the Report only highlights key concerns as they specifically relate to issues of equality.

· Public hearings hosted by the two Joint Monitoring Committees (JMCs):

· The JMC on Improvement of Quality of Life and Status of Women held public hearings on the Equality Act and the Domestic Violence Act (Act No 116, 1998).

· The Joint Monitoring Committee on Improvement of Quality of Life and Status of Children, Youth and Disabled Persons conducted hearings on the work done by Office on the Status of Disabled Persons (OSDP) and Office on the Rights of a Child (ORC) in promoting people with disabilities and children’s rights.

The second phase of the Equality Review Campaign commenced during September 2006, and unlike the process followed in phase one, had a more narrow focus on the Equality Act. Phase two involved the following activities:

· The two Joint Monitoring Committees, as well as the Portfolio Committee on Justice and Constitutional Development held further public hearings in Parliament on the impact of the Equality Act on women and people with disabilities. 
· The JMC on Improvement of Quality of Life and Status of Women conducted oversight visits in Mpumalanga and Limpopo during October 2006, while the JMC on Improvement of Quality of Life and Status of Children, Youth and Disabled Persons conducted public hearings in Khayelitsha. In addition, the two JMCs, together with the Portfolio Committee on Justice and Constitutional Development held joint public hearings, with submissions from Chapter Nine Institutions during October 2006.
In addition to conducting a review, Parliament has also initiated a process to popularise the Equality Act. This final report on the Impact of the Equality Act will be tabled and debated at the start of 2007.

2. Key themes emanating from the review

In terms of the Equality Act, equality is defined to include equality both in law and the achievement of equal outcomes. The Act is therefore committed to ensuring equal outcomes for disadvantaged groups, namely “substantive equality” as opposed to requiring that privileged and disadvantaged groups be treated in an identical manner in all circumstances. The broad definition of discrimination in the Act encompasses unequal socio-economic conditions arising from prohibited discrimination. Discrimination in the Act includes any act or omission, including a policy, law, rule, practice, condition or situation that either imposes disadvantages or withholds benefits and opportunities from any person on one or more of the prohibited grounds. The Act seeks to prevent the perpetuation of systemic disadvantage, the undermining of human dignity and all actions that adversely affect the equal enjoyment of a person’s rights and freedoms.

A number of submissions made during the review attest to the fact that discrimination and inequity remain common in South African society. One of the submissions to the review process argued, for example, that women’s continuing inequality is attested to by the very high levels of gender-based violence in South Africa, and the fact that women constitute “the majority of the poor, the homeless, the jobless and the dispossessed”.
 While there are a number of benefits associated with related institutional mechanisms and practical initiatives that have been established to achieve both the prevention and elimination of unfair discrimination and the promotion of equality, it has become clear through the review process that these initiatives have not sufficed in eliminating the scourge of inequity from South African society. According to a submission by the South African Human Rights Commission (SAHRC), this problem is particularly exacerbated in rural areas due to a lack of resources and infrastructure. The SAHRC noted that women in farming areas are often not taken seriously by police when they complain about gender based, violence, while access to health care services remains limited due to long distances that farm workers have to travel to clinics, and due to restrictions on their movements imposed by employers.

2.1. Inequality on the basis of gender 

The Equality Act prohibits unfair discrimination by either the State or any person on the basis of gender, which includes:

· Gender-based violence.

· Female genital mutilation.

· The system of preventing women from inheriting family property.

· Any practice, including traditional customary or religious practice, which impairs the dignity of women and undermines equality between women and men, including undermining the dignity and well-being of the girl child.

· Any policy or conduct that unfairly limits access of women to land rights, finance, and other resources.

· Discrimination on the grounds of pregnancy.

· Limiting women’s access to social services or benefit, such as health, education and social security.

· The denial of access to opportunities, including access to services or contractual opportunities for rendering services for consideration, or failing to take steps to reasonably accommodate the needs of such people.

· Systematic inequality of access to opportunities for women as a result of the sexual division of labour.

The review highlighted the fact that a number of challenges still exist that prevent women from being equal with men in the political, economic and social realms of life. Although many submissions pertain to other pieces of legislation such as the Domestic Violence Act, the Maintenance Act and the Customary Marriages Act, it is important to note that the submissions made in this regard have critical implications for gender equity and therefore do relate to equality more holistically. In reviewing the status of equality in South Africa, it is therefore important to engage with these related pieces of legislation.

2.1.1. Income inequality

In the South African context, the promotion of equality is still plagued by significant challenges. Income inequality, for example, is still a key feature of South African society because of the trend towards employing more skilled labour, job shedding in the formal economy and the low employment capacity of the economy. The South African society is therefore characterised by inequalities and disadvantages that arise as a direct result of poverty. The South African economic landscape is characterised by the fact that many employees earn less than R1000 per month. For example, almost a quarter of formal sector workers, approximately 76.3% of informal sector workers and 90% of domestic workers fit into this income category.
 

The unemployment problem is coupled with the fact that amongst the ranks of those who are employed, there is great disparity and inequity in how people are remunerated. This problem also has gendered dimensions in that women are often located in low-paying jobs. This is largely because the gendered roles traditionally ascribed to women by society, are not socially valued and rewarded in monetary terms. It is important to note that although women are not a homogenous group, the majority of women in South Africa, particularly black women, are poor. The submissions reveal how poor women, such as women living on farms and elderly women, are rendered particularly vulnerable. Once again, the submission by the SAHRC indicated that, during workshops hosted to discuss the Older Persons Bill, the Commission was told of instances where older women in rural areas are attacked because they are believed to be witches.

Significant indicators of employment inequity have been revealed in the course of the equality review. Census 2001 statistics, for example, show that in South Africa, more males are employed as permanent workers. In 2000, the percentage difference between males permanently employed as compared to women in the same category was 2.8%. In 2002, this figure increased to 3.6%.
 In addition, the proportion of female workers employed as temporary workers is higher than that for male workers. At least 14.3% women in South Africa are employed as temporary workers as compared to 11.1% in 2002. Women are poorly represented in the “craft and related trades” category of employees. There are 14.76% women as compared to 85% men employed in this category. Of the total 515 390 persons (5.37% of the total work force) employed as “legislators, senior officers and managers”, 29.55% are women, as compared to 70.44% males. This is slightly lower than the 30% national minimum standard for women in decision-making positions.

One of the major challenges in assessing progress with regard to the advancement of women in the employment sector is that some companies do not submit employment equity reports to the Department of Labour. This makes it difficult to obtain a true reflection of the impact of government policies and legislation in terms of equal opportunities in the workplace. Despite many initiatives, women’s position in the economy remains weak. Job insecurity and low employment levels affect women. As was documented in the desktop study that formed part of the review of the Equality Act, more women are still employed as casual, seasonal and temporary workers. Also the majority of women in South Africa enter the labour force at the lowest positions. This contributes in part to the low representation of women in management.

Women have not fully entered traditionally male dominated spheres of employment. Ten years after the promulgation of the Employment Equity Act (Act No. 55 of 1998), the top positions in the private sector are still male dominated, proving that intervention is still required to change the situation. According to the report by the Commission on Employment Equity for 2002/3, a review of employment reports received and information gathering through site visits show that there is slow progress in the implementation of the Employment Equity Act (EEA). However, a gradual increase of women in top and senior management positions has been noted. The Department of Labour will provide awards of excellence for companies who have successfully implemented Employment Equity in order to provide incentives for other companies to follow suit.

Some companies appoint women in top positions just for window dressing and are not involved in decision-making. This implies that there is a need for monitoring and support mechanism provided for promotions of women in order to refute notions of tokenism and window dressing. There is a risk that EEA will empower an elite group of blacks and women, further entrenching class inequalities in South Africa. The challenge is to ensure that empowerment benefits the majority of black women. Shortage of skills among women makes it difficult to get enough suitable women to fill top positions in companies. It is hoped that Skills Development Act of 1998 will facilitate the implementation of the EEA. 

Chapter 5 of the Equality Act provides that Ministers must ensure that legislation and policies for which they are responsible do not perpetuate inequality.
 It further provides that appropriate laws and policies be put in place with a view to eliminating unfair discrimination.
 As far as employment equity is concerned, the legislation and policies envisaged in Chapter 5 of the Equality Act are in place. The mechanisms for monitoring progress in this regard have also been put in place, although the Department of Labour is experiencing difficulties in getting companies to comply with equity targets, and to comply with reporting requirements. 

2.1.2. Equal access to land and property

While there is formal commitment in South Africa to gender equity in land reform, which has created an opportunity for women to own land in their own right, implementation of land reform programmes remains a problem. Due to lack of data that disaggregates land reform in terms of gender, it is difficult to assess the rate of women getting access to land. However, there is movement towards addressing women’s access to land in South Africa as shown by the increase in the number of women benefiting from the Land Redistribution for Agricultural Development Policy (LRAD).
 In addition, in 1999, a landmark judgement handed down by the Land Claims Court confirmed that a woman living on a farm had independent rights of occupation in terms of the Extension of Security of Tenure Act (ESTA, Act No. 62 of 1997) and could not summarily be evicted as a consequence of the lawful eviction of her husband.
 These developments show the enabling space created by the Constitution and legislation for furthering women’s rights. 

However, the review revealed that the pace of land delivery to the previously disadvantaged South Africans is relatively low when one considers the fact that approximately 4% of land has been delivered to black people since 1995.
 It has further been argued that the level of mobilisation among rural women in support of their rights is very low.
 The absence of a strong lobby for land rights among rural women and strength of patriarchal attitudes and practices in society meant that implementation of land rights for women received far less attention. In addition there is lack of knowledge among rural women of their rights to land in terms of the land reform programme.

The fact that many women are unable to own land and housing also emerged as key impediments to enhancing the quality of their lives, and negatively impacts on their economic status and on equality in general. The feminisation of poverty has significantly impacted upon women’s lack of access to land and housing. A submission from the Department of Land Affairs brings to the fore substantive challenges that urgently need to be addressed in order to change this situation. These include the skilling of land reform implementers, the appointment of dedicated staff with gender skills, the development of gender sensitive grant and credit systems, provision for the development of women commercial farmers in the capital budget, and the development of gender sensitive education strategies and information dissemination systems.

A submission made by the Women’s Legal Centre noted that customary law and traditional practices could impact negatively on women’s equality. The submission pointed out that while the Recognition of Customary Marriages Act is meant to protect women who are married in these terms, many women are not aware of the protective measures offered by the legislation. In some cases, institutions such as banks do not recognise the contracts entered into on the basis of a customary marriage, which suggests that women in customary or religious marriages still experience discrimination. A further submission suggested that the obstacles that impede upon women’s right to inherit land and property and women’s rights in the context of polygamous relationships emerged as issues that warrant monitoring and intervention where necessary.

The review further suggests that the implementation of legislation has been weak because there is lack of enforcement mechanisms, especially in the area of evictions. The Department of Land Affairs has reviewed ESTA and the Land Reform (Labour Tenants) Act (Act No. 3 of 1996) in order to remove loopholes in the legislation and to ensure that the rights of people on farms are protected. According to the programme of the Department, a new Bill was meant to be introduced to the cabinet before the end of 2006. Finally, it must be noted that the gross numerical indicators presented as measures of delivery say nothing about the quality of land that has been transferred and what benefits people may be gaining from this land. If the land transferred to women is not suitable for agricultural purposes, for example, then gendered poverty, as a manifestation of inequality, has not been addressed. During hearings held by the JMCs in August 2006, it was pointed out that unless women have access to support that will enable them to utilise land transferred to them, including training and credit, the transfer runs the risk of becoming meaningless.

2.1.3. Gender-based violence

Violence against women and gender-based violence (including rape, domestic violence, female genital mutilation, murder and sexual abuse) is a common phenomenon in South Africa. South African women of all races and income levels face abuse from their partners. However, because police statistics do not distinguish domestic violence cases from other assaults, the exact levels of domestic violence are not known. A study published by the Medical Research Council in 2004 indicated that every six hours, a South African woman is killed by her intimate partner.

The difficulty in determining the extent of the problem of domestic violence is increased by the fact that most women abused by their partners do not seek help outside network of family and friends.
 The reluctance of women to report domestic violence stems from a number of reasons, including, distrust of the legal and law enforcement system, economic dependence, fear of retaliation, self-blame, children or even love.

A number of provisions in the Constitution aim to protect women’s rights either expressly or by implication. For example, section 9 states that “everyone is equal before the law and has the right to equal protection and benefit of the law”. Sections 10 and 11 guarantees to everyone the right to life and the right to have their dignity respected and protected. Section 12 states that “everyone has the right to bodily and psychological integrity”, including the right “to be free from all forms of violence from either public or private sources”.

The most important legislative measures aimed at combating gender-based violence are the Domestic Violence Act (Act No. 116 of 1998) and the Criminal Procedure Second Amendment Act (Act No.85 of 1997). The Domestic Violence Act recognises that domestic violence is a serious obstacle to achieving gender equality. The Act offers protection to any victim of domestic violence (i.e. physical or mental abuse) who is or was in a domestic relationship with an abuser. It also places a duty on members of the South African Police Service (SAPS) to inform a victim of his or her rights at the scene of the violence and requires the National Commissioner of the SAPS to issue national guidelines, which must be observed when dealing with domestic violence. The Criminal Procedure Second Amendment Act effected further amendments to the bail laws to ensure that persons who are accused of committing serious offences are not released on bail. This relates to offences where women and children are the victims.

South Africa has recognised violence as a health and human rights issue, and has instituted a number of programmes to combat the scourge. Additional programmes have been put in place following the release of the World Report on Violence and Health, a report that came about as a result of a motion tabled by South Africa in 1996 at the World Health Assembly.

Critical to the successful implementation of this legislation is the integration of services provided by the participating departments (including Justice, SAPS, Social Development). The cluster approach to cross-sectoral matters has proven a useful tool in managing the rigorous demands of this legislation. Non-governmental organisations (NGOs) have also played an important role in both monitoring the implementation of legislation and providing essential services to survivors of violence.

Attempts have also been made to make justice more accessible to survivors of gender-based violence, and to provide protective infrastructure for such women and their children. Family Court Centres, for example, deal with maintenance cases, children’s cases and domestic violence issues. These Courts have been designed primarily to make them accessible and sensitive to the needs of the community. They operate according to simple, appropriate procedures; offer counselling and mediation support services and provide quality service in a pleasant, user-friendly environment. 

Pilot family courts have been established in Port Elizabeth, Johannesburg, Durban, Cape Town and Lebowakgomo. The pilot sites are monitored on a regular basis. In its 2004/05 budget, the Department of Justice and Constitutional Development undertook to use some of the additional funds received for vulnerable groups to legislate the family court concept in 2004 and to extend the five pilot sites to other sites.

The Department of Social Development has established a number of one-stop service centres for the protection of survivors of gender-based violence. The aim is to ensure that all services required by victims of domestic violence would be offered in one building. These include special trained police, health care, courts, counselling and support from government social workers and NGOs, shelter and other secondary services like training in employment skills from the Department of Labour. In its 2005 Annual report, the Department indicated that one-stop service centres had been established in the Eastern Cape, Mpumalanga and Northern Cape; the 2006 Annual report does not indicate the establishment of any additional centres.

The implementation of the provisions of the Domestic Violence Act has proved to be challenging. The JMC on the Improvement of Quality of Life and Status of Women in Parliament undertook study tours to all the nine Provinces between 2000 and 2003 as part of its oversight function. The tours were specifically geared towards collecting and collating information from role-players such as magistrates, prosecutors, non-governmental organisations and police officers on problems they have experienced with the implementation of the Domestic Violence Act.

Among the challenges that have been identified by stakeholders is the fact that there is a lack of dedicated resources for combating gender-based violence and for the protection of survivors of such violence. Furthermore, Parliament has received reports that problematic attitudes on the side of police officials and court personnel present a major challenge for persons reporting gender-based violence, as these officials often see gender-based violence not as a criminal matter, but a domestic issue. In addition, it has been reported that many women are not aware of their rights in terms of the Act, and that they are prevented from applying for protection orders because application forms are only available in English and Afrikaans. Another submission highlighted the fact that limited literacy, especially among rural women, made it more difficult for these women to make use of the protective measures provided for in the Domestic Violence Act.

In August 2004, the Sexual Offences and Community Affairs (SOCA) Unit in the office of the National Director of Public Prosecutions made a presentation to the Portfolio Committee on Justice and Constitutional Development.
 The presentation partly focused on challenges experienced with the implementation of the Domestic Violence Act. These challenges largely mirror those raised by role-players during the domestic violence hearings held by the Joint Monitoring Committee on the Improvement of Quality of Life and Status of Women.

One of the findings from research done by the Commission on Gender Equality (CGE) was that whereas domestic violence was more tolerated in the past, since the passing of DVA there are indications that this behaviour is no longer perceived as acceptable and therefore normative.
 However, during the hearings held in August, one of the submissions indicated that where physical violence from a partner has abated, it has often been accompanied by an increase in emotional abuse.
 This gives rise to further complications, according to another submission, as magistrates do not appear to apply the definitions of concepts such as emotional and economic abuse consistently.

Beside injury, disability and death, violence against women is also increasingly being associated with the risk of physical and mental health problems. These include the risk of pregnancy, depression, anxiety disorders, substance abuse, chronic pain, miscarriage and teenage pregnancy, as well as contracting HIV or other Sexually Transmitted Diseases (STDs). When the number of cases on domestic violence has drop it will mean reduction in the above physical and psychological consequences associated with domestic violence.

Theorists on gender-based violence have long argued that violence against women is inextricably linked to women’s unequal status in society. Addressing issues of equality, therefore, should impact on public perceptions of gender-based violence as well as the resources made available to combat this scourge. It has not been possible, through this review, to determine exactly what the impact of the Equality Act has been on the incidence of gender-based violence in South Africa. However, comments relating to the nature and impact of public awareness campaigns around equality would apply: as recently as November 2006, a South African working in the field of domestic violence suggested that short-lived campaigns such as the “16 Days of Activism Against Violence Against Women” were not effective in reducing the incidence of such violence.
 A number of the submissions made to the JMCs during June have highlighted the fact that the implementation of protective legislation falls short of the mark. Calls were made for more sustained campaigns to raise awareness on gender-based violence. In addition, submissions recommended that police officials and magistrates be given further training on the application of laws such as the Domestic Violence Act in order to ensure that when women seek protection against abuse, they are, in fact, protected.

2.1.4. Institutional mechanisms aimed at promoting gender equality

All the phases of the review examined the manner in which institutional mechanisms established to promote equality have contributed to greater equality. The establishment of Gender Focal Points (GFPs) in line with the provisions of the National Policy Framework for Women’s Empowerment and Gender Equality continues to generate cause for concern. Although the GFPs are not established in terms of the provisions of the Equality Act but in terms of the National Policy Framework, this policy could serve as an important tool for giving effect to the provisions of the Act. The JMC on Improvement of Quality of Life and Status of Women has recognised the importance of reviewing and monitoring the establishment of GFPs in all government departments. The JMC has regularly exercised its monitoring responsibility in this regard, with the most recent hearings in Parliament taking place in August 2005. The JMC also undertook an oversight visit to Limpopo Province in October 2006 with the purpose of monitoring the implementation of the National Gender Policy Framework. 

The hearings held by the JMC in 2005 revealed that the Department of Provincial and Local Government has exceeded the employment equity target set in relation to women. By June 2005, 36.4% of its employees were women. At the South African Local Government Association, on the other hand, only one out of nine Deputy CEOs is a woman, while three out of 14 members of the Executive Management Team are women. The 2004 Local Government Gender Audit, undertaken by the SALGA, revealed that there were 54 (or 19.01%) women mayors, 77 (or 27.11%) women speakers and 18 (or 6.34%) women municipal mangers in the country.

The Western Cape and Gauteng did not have an Office on the Status of Women (OSW), but indicated that various departments and directorates were doing the work of an OSW. The JMC further heard that, according to the National OSW June 2006 survey conducted amongst national departments, all 30 responding departments/government agencies had appointed GFPs, albeit at different management levels. It was also told that the National OSW Audit Report of 2003 had indicated that 31.03% (i.e. 9) departments had appointed GFPs at the mandated levels in 2003. There was thus a 7.7% drop (from 31.03% to 23.33%) in the number of government departments complying with the mandate of the gender policy document and Cabinet Memo of 1997. The Limpopo Province indicated that at most municipalities, gender focal points did not exist, while Mpumalanga OSW reported that GFP coordinators had been appointed in all 10 departments of the Province. 

Participants at the hearings noted that GFPs are being made responsible for work on HIV, disability, children and the elderly, which was not in keeping with the National Gender Policy Framework. They therefore argued that, if this was to continue, departments and local government must allocate adequate funds for the programmes that GFPs are expected to manage.

During the August 2005 hearings, the JMC found that the overall quality of information provided by Provincial OSWs and Provincial GFPs for Local Government to the hearings was often misdirected and did not contain the depth of detail that the JMC required. Similarly, when the JMC conducted its oversight visit in October 2006, it was found that presentations from officials often did not contain the information that the JMC needed to carry out its mandate.

The oversight visit further revealed that the level at which GFPs are appointed impacts negatively on the skills these positions are able to attract, and on the effectiveness of this work at provincial and local level. Emphasis was also put on the importance of ensuring that gender machinery structures are established in line with the National Gender Policy Framework.

What has emanated from different processes during the equality review therefore suggests that, while structures are in place in many provinces, the national gender machinery is not functioning as effectively as envisaged. It also became clear that the monitoring process has been hampered by insufficient and inappropriate information being provided by officials. The JMC recognised that it might have to be much more prescriptive in the manner in which it seeks information from government departments.

2.1.5. Women in decision-making positions

Globally, the participation and representation of women in decision-making is very poor. Of the total 43 945 Members of Parliament (MP’s), only about 6 953 (16.1%) are women.
 Only 27 of them preside over one of the Houses of the 187 existing Parliaments across the globe, 73 of which are bicameral.

However, South Africa has made significant strides in increasing the numbers of women in decision-making, particularly in government and Parliament. Over the past eleven years of democracy, the numbers of women elected into public office at national and provincial levels have increased significantly. In terms of rankings determined by the Inter-Parliamentary Union, South Africa ranked 13th in the world in relation to the number of woman Members of Parliament.
 There are currently 131 woman Members in the National Assembly, and 19 woman Members in the National Council of Provinces.

Since 1994, a number of positive changes have taken place to ensure gender equality and the improvement of the lives of women in Parliament. These include changes in parliamentary procedures that have a direct effect on women. Such changes include recess being aligned with school holidays; an increase in the basic infrastructure facilities for women; gender-sensitive language used in legislation; and Parliamentary sessions commencing and ending earlier than before 1994 to allow Members of Parliament to spend more quality time with their families.

In addition, various forums have been established within Parliament to deal with gender issues. These include:

· The Women’s Parliamentary Caucus – This is a multi-party caucus whose functions include creating forums in which women in Parliament can discuss and debate gender issues and provides capacity building initiatives for women in Parliament. It furthermore creates an access point for advocacy by civil society and provides a focal point for women Parliamentarians to communicate with women’s organisations in civil society.

· Joint Monitoring Committee on the Improvement of Quality of Life and Status of Women and other Parliamentary committees – The functions are related to formulating specific legislation on gender issues and legislation that is gender sensitive and encouraging the public and women in particular to participate in the law making process.

· Women’s Budget Initiative – Some of the new women Parliamentarians became members of the Finance Committee after the 1994 elections. The women recognised that the budget could be an important tool for addressing gender equality. In light of these considerations, the Joint Monitoring Committee on the Improvement of Quality of Life and Status of Women, together with the Community Agency for Social Enquiry (CASE) and the Institute for Democracy in South Africa (IDASA), started the Women’s Budget Initiative (WBI). The WBI is no longer active in Parliament, although IDASA continues to analyse budgets annually from a women’s budget perspective.

· The Women’s Empowerment Unit (WEU) – The WEU is located in the Speakers’ Forum, a structure that brings together speakers from the national and provincial legislatures. The WEU identifies areas that hinder women’s full participation in the lawmaking process. Its main focus is on training and skills development for women lawmakers.

In relation to government departments, the review indicated that a number of departments are doing relatively well in terms of its ratio of women to men both in positions of leadership and in departments generally. However, the organisational profile of most State structures and private sector organisations is skewed in favour of men, particularly in positions of decision-making. For example, in the South Africa private sector, women comprise 41% of the South African paid labour force but only 14.7% of executive managers and 7.1% of directors in the country. Focusing more holistically on equality issues in the workplace, there are still a number of obstacles that impede upon women’s participation and well-being in their places of work. Sexual harassment remains a critical issue, as is the development of a gender sensitive organisation ethos, culture and practices.

2.2. Inequality on the basis of disability

The Equality Act provides that neither the State nor any person may unfairly discriminate against any person on the ground of disability. This includes, but is not limited to, any of the following:

· Denying or removing from any person who has a disability, any facility that supports or helps them function in society.

· Contravening the code of practice or regulations of the South African Bureau of Standards that govern environmental accessibility.

· Failing to eliminate obstacles that unfairly limit or restrict persons with disabilities from enjoying equal opportunities.

· Failing to take steps to reasonably accommodate the needs of persons with disabilities.

As noted earlier, the Act places an obligation upon the State to implement measures to promote equality. Such measures include developing and implementing programmes to promote equality, as well as developing action plans, codes of practice, and internal mechanisms to deal with complaints of unfair discrimination, hate speech or harassment. It has emerged from the review process that, notwithstanding the political will to eradicate inequality, the appropriation of adequate resources for related initiatives continues to be a significant problem. There were also arguments indicating that the mainstreaming of disability issues has not been successful, and that those issues affecting people with disabilities may be dealt with more effectively if each department had a dedicated section that deals with disability issues.

2.2.1. Access to employment

The equality review has highlighted different factors that continue to act as barriers to persons with disabilities obtaining employment. Given the limitations that persons with disabilities have had in terms of access to education, it is more difficult for a significant proportion of them to find employment. The Skills Development Act (Act No. 97 of 1998) and the Skills Development Levies Act (No. 9 of 1999) seek to contribute to addressing the skills mismatch in the economy by providing for a set of institutions, the Sector Education and Training Authorities (SETAs), as well as incentives to employers to encourage and support training across all sectors of the economy.

In terms of the Skills Development Act and the Skills Development levies Act, a number of training programmes have been put in place to address the skills shortage in South Africa generally. However, the training programmes are also meant to meet specific targets in terms of women and persons with disabilities. Evidence suggests that these targets are not being met. It is estimated, for example, that 1% of the people trained through the Training of Unemployed Persons programme, which is implemented in terms of the Skills Development Act, lives with disabilities.
 This falls short of the equity target of 4%. Statistics for the 2002/03 period further illustrate slow progress with regards to meeting disability targets in capacitating disabled people with NQF level 1 qualifications. In terms of scholarships and undergraduate bursaries, a total amount of R13 096 200 was allocated in the 2004/05 period to a total of 441 students with disabilities. 1.74% of the unemployed people trained through the National Skills Fund in 2004/05 were persons with disabilities. Again, this figure falls short of the equity target of 4%, as is the case with learnership programmes, where only 2% of the people registered in 2004 had disabilities.

The Commission for Employment Equity has expressed concern that not enough skills development interventions are being implemented to accelerate the development of designated groups for the purpose of promotion into senior and top management positions.

While the majority of the labour-related legislation is based on the social model of disability, this is not true of many of the programmes associated with the Department of Labour. Many of the programmes that address the needs of disabled people are disability specific, i.e. targeting only disabled people and therefore likely to inadvertently cause their further isolation.

Submissions to the review process highlighted the fact that government has not met its employment equity target to increase the number of people with disabilities by 2%. In addition, companies or institutions are required to implement employment equity plans, which should contain company numerical goals and targets. However, employers do not always include people with disabilities in the numerical goals and plans they submit to government. Most importantly, employment equity plans often fail to take cognisance of the special needs of workers with disabilities, such as providing special technology to assist visually impaired employees. This suggests that the monitoring mechanisms that should ensure the implementation of employment equity plans are not functioning effectively.

One submission indicated that the economic integration of and entrepreneurial development initiatives for people with disabilities are still limited. Institutions run by or for people with disabilities have not been sufficiently funded and therefore they have not been in a position to develop any meaningful interventions and capacities to address the entrepreneurial needs of their members. To address this, the submission recommended that a ‘third wave’ of empowerment, in addition to Black and women empowerment, should be implemented in organisations. This should involve economic empowerment of people with disabilities. Increasing access to information to people with disabilities on economic activities and initiatives is also critical. 

2.2.2. Access to information

A number of submissions indicated that people with disabilities, specifically those living with intellectual disabilities, find it difficult to access information, especially on HIV and AIDS. For instance, it was mentioned that people with intellectual disabilities could be infected with HIV while they are in the care of the State institutions. Children and youth with intellectual disabilities also face risk of contracting HIV, drug abuse and physically and emotionally abuse because of the lack of access to information and inadequate provision of life skills important for socialisation. 

In addition, one submission contended that hearing-impaired people find it difficult to access information relating to the current news and events because of the poor quality of Sign Language Interpretation used by the SABC. Furthermore, people with disabilities do not have equal access to information that would enable them to gain access to social and economic services. This is because the existing information is not available in the form that they can use. It was further noted that public buildings that do not have wheelchair-friendly ramps hinder people with disabilities from gaining access to information. 

With regard to ensuring access to HIV and AIDS information, it was noted that the Department of Health should intensify its HIV and AIDS prevention campaign to both the community at large and to people with disabilities. It was further recommended that measures should be implemented to hold the Public Broadcaster accountable in ensuring that it increases access to information for persons with disabilities. Furthermore to increase access to information the submissions recommended that the government should look at making the Sign Language the 12th official language of South Africa.

2.2.3. Access to an integrated public transport system and public buildings

It was further noted that persons with disabilities struggle to make use of the public transport system, thereby limiting their ability to participate fully in society. Calls were made for a complete overhaul of the public transport system to ensure that persons with disabilities have equal access to transportation services. It was emphasised that the disability sector must fully participate in discussions around the transformation of the public transport system.

Submissions also argued that most new buildings are still inaccessible to persons with disabilities. In this regard, it was noted that when tenders are given out for improving the accessibility of public buildings, companies that do not comply with the principles of employment equity as it relates to employing persons with disabilities are awarded tenders. Similarly, when assessments are done with regard to the accessibility of buildings, persons with disabilities are often not consulted, with the result that changes being made to buildings often do not improve accessibility. This view was put forward both at the People’s Assembly and in submissions to the JMC. Furthermore, submissions called attention to the fact that most public and private buildings do not have ramps for people using wheelchairs.

2.2.4. Inclusive and quality education

Statistics dealt with during the equality review suggest that disabled children are less likely to attend an educational institution than the overall population, which suggests that learners with disabilities experience inequality. Studies further suggest that where children with disabilities attend mainstream schools, the school is often not equipped to deal with their special needs. Notably, it has been found that disabled children in urban areas have more opportunity to access appropriate education than those in rural areas.

In terms of Chapter 5 of the Equality Act, which provides that government departments must adopt programmes to address inequality, the Department of Education has the responsibility to address the needs of learners with disabilities in school policy. In light of this imperative, Government has committed itself to inclusive education, and to the integration of learners with special educational needs. In 1998 the Department of Education released the Green Paper on the Quality Education for All Learners titled “The Challenge of Addressing Barriers to Learning and Development”, which facilitates the provision of Education of Learners with Special Education Needs (ELSEN). 

This new model of education provision (i.e., inclusive education) entails admitting learners with special needs to mainstream ordinary public schools. This implies a change in the education system for schools to accommodate such learners, and that the necessary support services be developed. In the long run, existing special schools are expected to meet the needs of a few severely or multiple disabled learners. These schools however, will be transformed and strengthened to provide the necessary support to mainstream schools integrating special needs learners. In addition, the 1998 Admissions Policy for Ordinary Public Schools provides for the admission of learners with special educational needs into mainstream ordinary public schools, and stipulates processes to be followed to facilitate admission of these learners. It is thus inclusive in its approach to dealing with disability issues.

However, submissions to Parliament suggest that this is not being put into practice. Educators are not adequately equipped to deal with learners with special educational needs. Additionally, the school transport system does not provide for learners with physical disabilities, which limits their access to quality mainstream education. In relation to the needs of children with severe mental disabilities, it was argued that the Department of Education was not taking on its responsibility for funding educational programmes for such children, as it should, in line with the principle that every child has the right to have his or her learning potential developed. At the hearings held during the People’s Assembly in Oudtshoorn in September, participants noted that hearing-impaired learners are often encouraged into the so-called “technical” stream rather than an “academic” stream based on assumptions about their learning potential. It was argued that hearing-impaired learners should have the right to choose their education path themselves, provided that their needs are catered for by way of learning material and the training offered to educators. In view of the opinion that inclusive education was not being implemented as intended, participants suggested that the efficacy of the White Paper on Inclusive Education be reviewed.

2.3. Mechanisms created by the Equality Act to protect and promote the right to equality

2.3.1. Equality Courts

The Equality Act establishes a specialised court, known as the Equality Court, within the existing court system, to hear complaints concerning:

· Unfair discrimination on a number of listed grounds, including race, gender and disability, and unlisted grounds such as HIV status.

· Hate speech.

· Harassment.

· The dissemination and publication of information that unfairly discriminates.

In terms of section 16(1)(a) of the Equality Act, all High Courts are automatically designated as equality courts, while Magistrates Courts can only be designated as such once they have specially trained personnel in place. The Department of Justice and Constitutional Development planned an incremental rollout of these courts. As of March 2005, 220 Magistrate’s Courts had been designated as Equality Courts and more than 900 Magistrates had received related training on equality issues.

Notwithstanding the progress made with establishing Equality Courts, these courts are currently under-utilised. A study conducted by IDASA in 2005 to gauge progress with the establishment of Equality Courts indicated that a lack of public awareness was a major reason for the low number of cases being brought to these courts.
 Similar comments have emerged from written submissions to Parliament as well as the hearings held by the JMC on the Improvement of Quality of Life and Status of Women in Mpumalanga and Limpopo. While a number of courts have indicated that they have embarked on public awareness campaigns, the majority have not advertised or made adequate efforts to inform the community about the function and the role of the court.

The survey conducted by IDASA on the Equality Courts suggests that a number of designated Equality Courts have yet to reach their full potential, in the sense that few cases are being instituted, the level of public awareness is fairly low, the training of personnel (clerks, magistrates and assessors) is incomplete or inadequate, and there is a degree of confusion among the public and some staff regarding logistical issues.
 The training of court personnel and SAPS emerged as a key area of concern in the submissions. There is therefore a great need to review the training of staff, to adapt and refocus training where necessary and to consistently assess the impact of training in improving the efficacy of the Equality Courts.

Parliament was informed during the equality review process that there is little awareness about the role of the Equality Courts in fighting discrimination. It was reported that most persons who would be able to benefit from the protection of an institution such as the Equality Court do not know of the Court’s existence, and even where people are aware of the Court, they do not have the resources to successfully bring a complaint to the Court. This is because the procedures in the court are largely formal, and often carried out in a language that the complainant is not completely comfortable with. Although more than 200 Equality Courts have been established, matters such as where they are in operation and the manner in which they are set up could intimidate complainants and witnesses. While, in principle, interpreters, including sign language interpreters should be available at all courts, this does not always happen, and the interpreters are not always skilled to be responsive to the needs of complainants. Submissions therefore also underscored the need for adequate funding for the establishment and operation of Equality Courts. Submissions also pointed to the fact that even in cases where the Department of Justice and Constitutional Development claims to have established Equality Courts, telephonic enquiries have been met with varying degrees of ignorance and inefficiency on the side of court personnel. The submission by the SAHRC expressed concern about the length of time it took to complete cases in the Equality Court, indicating, for example, that 21 cases were still pending finalisation. 

The Department of Justice and Constitutional Development has embarked on training to court officials, but during the provincial visits carried out by the JMCs in October 2006, it was suggested that training on equality issues and the operation of the courts should not be limited to court personnel. It was noted, for example, that the South African Police Service (SAPS) is often the first place of call when people have a complaint of unfair discrimination. However, when the representatives of SAPS were asked about how they deal with cases of unfair discrimination during the monitoring visits, none of them could offer concrete responses.

Submissions to the JMCs further pointed out that the cost of private legal representation presented another barrier to accessing justice, especially in light of the fact that legal aid services have been severely strained over the last number of years. Submissions argued that the prohibitive cost of private legal services be reviewed. Further comments regarding the role of “Chapter 9” institutions will be discussed under section 2.3.3.

2.3.2. Equality Review Committee

Section 32 of the Equality Act provides for the establishment of an Equality Review Committee. The Committee should advise the Minister of Justice on the operation of the Act, laws that impact on equality, as well as submit regular reports on whether the objectives of the Act and the Constitution have been achieved. In addition, the Committee is tasked with the responsibility of making recommendations on future amendments to the Act in order to improve its operation. The Equality Review Committee was established in September 2000, with the chairperson of the SAHRC, Mr Jody Kollapen, appointed as the Committee’s chairperson for its first term of office. Members of the Committee are not appointed on a full time basis, but instead occupy offices in other Government Departments and organisations. Therefore, the day-to-day management of the activities of the Committee is carried out by the Secretariat, situated in the office of the Department’s of Justice’s Director-General (DG). The staff of the Secretariat prepares and compile Draft Reports on behalf of the Committee. These Draft Reports are then forwarded to all the members for scrutiny and inputs. On approval of the Draft Reports, it is signed off by the Chairperson, and forwarded to the office of the Minister.
 

To date, the Committee has compiled 4 reports, which are all still in draft format and are therefore not available to the public. Unfortunately, the impact of the work done by the Equality Review Committee cannot be determined, since none of its reports has been made available to the public. It is cause for concern that despite its five-year term in office, the Committee has been unable to finalise any of its reports.

One of the issues that the Committee was supposed to have advised the Minister on is whether HIV status should be included in the Act as a ground for unfair discrimination. One submission argued that the stigma attached to being HIV-positive impacts negatively on people living with the virus, and that the process of proving unfair discrimination on this ground would currently be extremely cumbersome and inaccessible to an already marginalised part of society. It was argued that if HIV and AIDS status were expressly included in “prohibited grounds”, the discrimination would automatically be presumed to be unfair, and it would be incumbent on the respondent to prove otherwise.

One of the submissions to the JMC noted that meeting procedures for the Equality Review Committee have not been established, which hampers the work of this Committee. Given the problems with finalising the Equality Committee’s reports and the underlying assumption that it is not functioning as effectively as it should, there is a critical need to review the modus operandi of the Committee and to identify the reasons for its failure to finalise any of its reports.

The identification of the challenges facing the Committee and the development of appropriate intervention strategies should be accorded priority status.

2.3.3. The role of State Institutions Supporting Democracy

The Constitution provides for the establishment of the Commission for Gender Equality (CGE) as well as for the South African Human Rights Commission (SAHRC). While the Constitution affords these “Chapter 9” institutions the role of supporting democracy and the implementation of the Constitution generally, the Equality Act provides for very specific roles for these institutions with regard to promoting equality with regard to race, gender and disability.

First of all, the SAHRC and the CGE may institute actions in terms of the Equality Act on behalf of another party. In this regard, submissions to the review process pointed out that these institutions should play a much more proactive role in investigating reports of discrimination and bringing these complaints before the Court. It was pointed out that one of the issues that currently serves as a barrier to these institutions playing this role is the fact that the Court may make a cost order against such an organisation, should the Court not find in favour of the complainant. It was therefore argued that Chapter 9 institutions should be indemnified against adverse cost orders. The CGE also pointed to the fact that the Equality Act provides for it to litigate in its own name, while the Commission on Gender Equality Act only makes provision for the CGE to act participate in litigation as a ‘friend of the court’. This apparent conflict between the two Acts also makes it difficult for the CGE to play its role effectively.

Other responsibilities that the CGE and the SAHRC have relate to the monitoring of the measures taken by government departments and public institutions to promote equality. The Equality Act provides that the SAHRC and any other constitutional institution may request regular reports on such measures. However, it was pointed out that neither the SAHRC nor the CGE was required to report to Parliament on these matters.

The CGE noted in its submission to the JMCs that it was not functioning optimally, as the Commission on Gender Equality Act provided for too many Commissioners. Furthermore, the Act does not stipulate that Commissioners must have a thorough understanding of the legal framework within which the CGE operates, nor does it provide that the chairperson of the CGE must be a retired judge, an element that the CGE argues has lent considerable weight to the work of similar institutions in other countries.

The SAHRC explained that its work in respect of the Equality Act has focussed largely on instances of racial discrimination, as well as cases of discrimination against persons with physical disabilities. The SAHRC has had little experience in the area of discrimination on the grounds of gender – a fact that it attributes to the existence of the Commission for Gender Equality, which is specifically mandated to take gender issues to the Equality Court.

The SAHRC submission indicated that although the Act was intended to create an accessible mechanism that would allow people whose rights have been violated to receive redress, Equality Courts are not being utilised fully. In addition, there appeared to be a need for professional assistance from attorneys and advocates when bringing matters to the Equality Court, which could present a barrier in terms of cost. 

In the 2005/2006 year, the SAHRC reportedly received 11 710 complaints of human rights violations, of which 428 were equality cases. Of these cases, by far the majority (59%) concerned discrimination on the grounds of race. Not all of these cases are referred to the Equality Courts; since the inception of the Equality Courts in 2003, the SAHRC has brought and concluded some 15 cases, while 21 cases are pending. Some of the reasons for not bringing a matter to the court include the fact that some complainants view litigation as too harsh, experience courts as intimidating or are unable to travel to and from courts because of high transport costs. In some instances, the Commission prefers to use its own complaints mechanisms, as these mechanisms are viewed as a far more amicable way of resolving disputes, it is able to complete matters speedily and it has greater control of the process.

It further emerged from the review process that the sections in the Equality Act dealing with the preparation and implementation of equality plans are potentially important mechanisms in ensuring the accountability of the State. However, it is important that similar provisions apply to private entities that play a crucial role in the effective realisation of socio-economic rights (such as private schools, health care facilities, providers of water services, agencies involved in the distribution of social grants, banks and insurance companies). Submissions noted that these provisions have yet to come into operation, as regulations pertaining to these sections have not yet been finalised.
 These regulations address among other things:

· A request by a State Institution Supporting Democracy for a progress report regarding the number of equality cases and the nature and outcome thereof (section 25(3)).

· The preparation of equality plans by the State and the manner in which the SAHRC must deal with them (section 25(4) and (5).

· The submission of annual progress reports by State Departments to the SAHRC.

Until these regulations come into operation, the SAHRC, as well as the other Constitutional Institutions, are severely hampered in their ability to monitor what is being achieved in promoting equality and to insist that both State Departments and private institutions take proactive measures to promote equality.

3. Conclusion

Twelve years into democracy, South Africa still faces a number of challenges in ensuring the prevention of unfair discrimination and promoting equality, thereby achieving the consolidation of democracy in our country. The Promotion of Equality and Prevention of Unfair Discrimination Act seeks the realisation of a vision of equality, which should result in the consolidation of our democracy. The Act requires action both to prevent unfair discrimination and to promote substantive equality. The Report on the Impact of the Equality Act on the lives of Women and People with Disabilities identifies, and gives recognition to key legislation that, in addition to the Equality Act, has made significant contributions to improving the quality of lives of women and people with disabilities. Such legislation includes, amongst others, the Domestic Violence Act, the Employment Equity Act and the Extension of Security of Tenure Act. However, the detailed Annexures to the Report also recognise that in some instances this legislation needs to be strengthened, while others such as the Film and Publications Act, are regarded as providing an antithesis to the Equality Act. In respect of this, the argument suggests that the legalisation of certain material of pornographic nature, detract from women’s right to dignity and respect. This issue obviously raises a significant challenge facing South African legislators, i.e. how to reconcile the individual’s right to freedom of expression with the Constitutional obligation to prevent unfair discrimination and promoting equality.

The review process also highlights a critical, yet often unstated reality, i.e. that women are not a homogeneous group, and that while the current review process seeks to determine the impact of the Equality Act on all women, some women are more vulnerable than others. Submissions reveal that public officials and service providers often treat women on farms, the elderly, and people with disabilities in a disrespectful manner. Furthermore, some of the submissions suggest that the justice system appears to be unfriendly towards the elderly and people with disabilities. In the case of farm workers, the intolerance and lack of service they experience appear to stem from their socio-economic status. Section 33 of the Equality Act clearly articulates that special consideration should be given to, amongst other, socio-economic status, as prohibited grounds for discrimination.

It is important to note that Chapter 5 of the Equality Act places a duty on all government departments to develop and implement equality plans, and for the Minister for Justice and Constitutional Development to pass regulations requiring similar equality plans from private institutions. While some of the legislation discussed in the Report was promulgated before the Equality Act, it can be interpreted against the background of the provisions of the latter Act. The assessment of these legislative measures carried out through the review process, therefore, sheds light on the manner in which the Equality Act has contributed to mainstreaming issues of equality on the basis of gender and disability in their work. It becomes evident through the submissions to the two Joint Monitoring Committees that the appropriation of adequate government resources for related initiatives continues to be a significant challenge. Furthermore, the lack of internal systems and appropriate structures in government departments for channelling this work remains a serious constraint. The fact that Regulations to the Equality Act have not been passed has also meant that departments have not been compelled to comply with the requirements set out in Chapter 5 of the Act. The result of these shortcomings is reflected in the inability of many government departments to achieve equality targets in terms of training and employment of women and persons with disabilities.

While the utilisation of mechanisms such as the Equality Court has been limited, the cases already brought before the court, and the remedies available to complainants, suggest that if the Court is fully functional, and if the barriers to accessing justice are removed, it could be a crucial tool with which to express ordinary South Africans’ right to equality. The existence of designated Equality Courts is not necessarily a measure of their effective functioning. It is critical that there is public awareness of the court’s existence, and it is critically important that ordinary people have access to the court through the appropriate legal assistance.

The Equality Act provides for the development of plans and programmes that will promote equality through all government departments and public institutions; it also provides for similar measures to be applied to private institutions. Once again, these could be powerful mechanism through which to advance substantive equality. It is crucial, therefore, that the entire Act is implemented, and that Parliament ensures that it is informed regularly on the implementation of the provisions contained in Chapter 5. Finally, the South African Human Rights Commission and the Commission on Gender Equality must play their role fully as watchdog bodies over the realisation of the right to equality. In addition, these constitutional institutions can raise public awareness on progress made by both the public and private sectors with regard to practical plans for achieving greater equality in South Africa.

4. Recommendations

In light of the insights emanating from the review process, the JMCs make certain recommendations. These recommendations are as follows:

· That the Committees of Parliament responsible for justice engage the Department of Justice and Constitutional Development on the functioning of the Equality Review Committee. This includes the development of meeting procedures, the completion of reports, and the e identification of the challenges facing the Committee and the development of appropriate intervention strategies should be accorded priority status.

· That the Committees of Parliament responsible for justice engage the Equality Review Committee on the need to include HIV status as a ground for unfair discrimination, as provided for in the Equality Act.

· That, in light of the fact that Parliament is sometimes provided with misdirected and meaningless information with regards to the functioning of the national gender machinery, the relevant Committees of Parliament are explicit and specific with regard to information requested from government departments. This is in order to ensure that the quality of information provided to Parliament enables Members to exercise their oversight function effectively.

· That Parliamentary Committees play a proactive role in interrogating departmental equality plans as envisaged in section 25 of the Equality Act. If issues related to disability and gender are fully mainstreamed, such equality plans should be integral to the strategic plans of each government department, and should form part of the measurable objectives developed for each department.

4.1. Gender

· That the legislation governing customary marriages be reviewed with a view to ensuring that women married in terms of this legislation are offered adequate protection in terms of owning land, inheriting from spouses, and obtaining security of tenure.

· That the relevant Committees of Parliament engage with the Department of Provincial and Local Government on the manner in which the national gender machinery has been put into operation. Attention must be paid to the level at which Gender Focal Points are appointed so as to ensure that they are able to carry out their functions effectively.

· That the Department of Provincial and Local Government be requested to ensure that election registration records are kept accurately for gender auditing purposes. 

· That the relevant Committees of Parliament avail themselves of additional information from stakeholders in order to facilitate a comprehensive, more accurate assessment of the national and provincial situation as it pertains to gender.

· That the relevant Committees of Parliament engage with the Department of Land Affairs and the Department of Agriculture on the transfer of land to women, as well as the quality of support provided to women when awarded agricultural land.

· That the relevant Committees of Parliament engage with the Departments of Safety and Security and of Justice and Constitutional Development with a view to ensuring that police officials and magistrates be given further training on the application of laws such as the Domestic Violence Act.

4.2. Persons with disabilities

· That the Committees of Parliament responsible for education issues engage with the Department of Education on the implementation of the policy on inclusive education. Attention should be paid to equipping educators to respond to the needs of learners with disabilities, and ensuring that learning materials are made available to learners with special needs in a manner that it equitable and accessible.

· That the Committees of Parliament responsible for education issues engage with the Department of Education on the funding of educational programmes for children with severe intellectual disabilities, in recognition of every child’s right to develop his full learning potential.

· That, when the relevant Committees of Parliament engage with the Department of Transport on the implementation of an Integrated Public Transport, attention be paid to the needs of persons with disabilities.

· That attention be paid to the need to prioritise the needs of persons with disabilities in economic empowerment strategies and programmes of Government.

· That the disability sector be consulted when improvements in the accessibility of public buildings are planned and executed, and that tenderers from the disability sector be given preference in awarding tenders for such work.

· That Parliament hold the Public Broadcaster accountable for ensuring that it increases access to information for persons with disabilities, among others, by improving its sign language interpretation during television news broadcasts.

4.3. Equality Courts

· That the relevant Committees of Parliament continue overseeing the establishment of Equality Courts. This includes engaging with the Department of Justice and Constitutional Development on its programme for raising public awareness around the function and scope of the Equality Act, as well as the existence and role of Equality Courts. Where Parliament is not convinced that the allocations to the rollout of the courts are adequate, it should put pressure on the Department to allocate adequate funding for this purpose.

· That the relevant Committees of Parliament monitor the functioning of Equality Courts at court level. Attention should be paid to issues such as levels of staffing at Courts, efforts being made at ensuring that staff are appropriately skilled to carry out the mandate of the courts, and the number and nature of cases brought before each court. Furthermore, individual Members of Parliament could supplement the information gathered during oversight visits, by visiting and monitoring Equality Courts in their constituencies on a regular basis. The information can further be augmented by obtaining reports from civil society organisations that work in the fields of human rights and equality.

· That the question of access to justice be investigated with a view to ensuring that financial constraints do not prevent complainants from bringing matters to the Equality Court.

· That attention be paid to the manner in which language and a lack of access to information remain barriers to substantive equality for persons with disabilities. In light thereof, it is further recommended that the use of South African Sign Language be promoted, and that Government consider putting in place a programme for the production of all official documentation in Braille.

4.4. State institutions supporting democracy

· That the relevant Committees of Parliament undertake a review of conflicting provisions governing the role of State Institutions Supporting Democracy (also known as Chapter 9 institutions) so as to ensure that they can play their role as envisaged in the Equality Act.

· That the Equality Act be reviewed to ensure that Chapter 9 institutions are indemnified against adverse cost orders, as the possibility of an adverse cost order is currently impacting on the willingness of these institutions to institute proceedings on behalf of claimants.

· That the Commission on Gender equality Act be reviewed in order to streamline the size of the Commission, ensuring in the process that it is able to carry out its functions effectively.

· That the relevant Committees of Parliament regularly invite Chapter 9 institutions, even where legislation does not require them to report to Parliament, to give an account of their work in terms of the Equality Act.

· That Chapter 9 institutions be encouraged to bring cases before the Equality Court on behalf of complainants that cannot afford private legal representation, as the inaccessibility of the court at this level has been raised repeatedly during the review of the Equality Act.
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