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Executive Summary

Section 9 of the Constitution provides for the enactment of national legislation to prevent and prohibit unfair discrimination, and to promote the achievement of equality. The Promotion of Equality and Prevention of Unfair Discrimination Act (No. 4 of 2000), also known as the ‘Equality Act’, was passed to give effect to this constitutional requirement by prohibiting practices that perpetuate inequality, and by promoting equality in all spheres of South African life.
Recognising that this year marks the tenth anniversary of the passing of the Constitution, Parliament embarked on a process to review the impact of the Equality Act on the lives of women and people with disabilities. The Equality Review Campaign consisted of a desktop study on the impact of the Equality Act as well as a series of hearings and oversight visits hosted in the main by the Joint Monitoring Committee on Improvement of Quality of Life and Status of Women and the Joint Monitoring Committee on Improvement of Quality of Life and Status of Children, Youth and Disabled Persons. The main findings emanating from the review process include the following:
Inequality on the basis of disability

The Equality Act provides that neither the State nor any person may unfairly discriminate against any person on the ground of disability. It has emerged from the review process that, notwithstanding the political will to eradicate inequality, the appropriation of adequate resources for related initiatives continues to be a significant problem. There were also arguments indicating that the mainstreaming of disability issues has not been successful, and that those issues affecting people with disabilities may be dealt with more effectively if each department had a dedicated section that deals with disability issues.

Access to employment

The equality review has highlighted different factors that continue to act as barriers to persons with disabilities obtaining employment. Given the limitations that persons with disabilities have had in terms of access to education, it is more difficult for a significant proportion of them to find employment. Targets set for the training of persons with disabilities are not being met. It has further been noted that many of the programmes that address the needs of disabled people are disability specific, i.e. targeting only disabled people and therefore likely to inadvertently cause their further isolation.

According to submissions to the review process, employment equity plans often fail to take cognisance of the special needs of workers with disabilities, such as providing special technology to assist visually impaired employees. This suggests that the monitoring mechanisms that should ensure the implementation of employment equity plans are not functioning effectively.

Access to information

Persons with disabilities, specifically those living with intellectual disabilities, find it difficult to access information on government programmes, on health issues and on economic opportunities. It was noted, for example, that persons with disabilities are often ignored when providing communities with HIV and AIDS information. Existing information is often not available in a useable form. It was further noted that public buildings that do not have wheelchair-friendly ramps, prevent people with disabilities from gaining access to information. 

Access to an integrated public transport system and public buildings

Persons with disabilities struggle to make use of the public transport system, thereby limiting their ability to participate fully in society. The review process illustrated that, while Government was making efforts to develop a fully integrated public transport system, the disability sector must fully participate in this process if it is to be meaningful. Similarly, the disability sector is often left out of the process of improving the accessibility of public buildings. This results in resources being spent on changes that often do not make any difference in terms of ensuring that persons with disabilities have equal access to public spaces.
Inclusive and quality education

Statistics dealt with during the equality review suggest that learners with disabilities continue to experience inequality. While Government has committed itself to inclusive education, and to the integration of learners with special educational needs, submissions suggest that this is not being put into practice. Educators are not adequately equipped to deal with learners with special educational needs. Additionally, the school transport system does not provide for learners with physical disabilities, which limits their access to quality mainstream education. In relation to the needs of children with severe mental disabilities, it was argued that the Department of Education was not taking on its responsibility for funding educational programmes for such children, as it should, in line with the principle that every child has the right to have his or her learning potential developed.

Issues for consideration and recommendations

In light of the insights emanating from the review process, the JMC makes a number of recommendations, including the following:

· That the Committees of Parliament responsible for education issues engage with the Department of Education on the implementation of the policy on inclusive education.

· That, when the relevant Committees of Parliament engage with the Department of Transport on the implementation of an Integrated Public Transport, attention be paid to the needs of persons with disabilities.

· That attention be paid to the manner in which language and a lack of access to information remain barriers to substantive equality for persons with disabilities.

1. Introduction

South Africa’s definition of and goals towards achieving equality are guided by the principle of human rights, which incorporates the acceptance of the inalienable right of all persons to equality. This principle is a fundamental tenet under the Bill of Rights of the Constitution of the Republic of South Africa (Act No. 108 of 1996). It emerged from a long period of struggle for a democratic society that respects and promotes the rights of all its citizens irrespective of race, gender, class, age, disability, etc.
 Section 9 of the Constitution provides for the enactment of national legislation to prevent and prohibit unfair discrimination, and to promote the achievement of equality. The Promotion of Equality and Prevention of Unfair Discrimination Act (No. 4 of 2000), also known as the ‘Equality Act’, was passed to give effect to this constitutional requirement.

The Equality Act seeks to facilitate the transition to a democratic society that is united in its diversity and guided by the principles of equality, fairness, equity, social progress, justice, human dignity and freedom.
 The Act recognises the existence of systemic inequalities and unfair discrimination that remains deeply embedded in social structures, practices and attitudes, which undermines the aspirations of South Africa’s constitutional democracy. The Equality Act seeks to prohibit such practices, and provide measures to promote equality in all spheres in order for, amongst others, women and people with disabilities to take their rightful place in society.
Recognising that this year marks the tenth anniversary of the passing of the Constitution, Parliament embarked on a process to review the impact of the Equality Act on the lives of women and people with disabilities. The Equality Review Campaign was conducted in two phases. Phase one was initiated during February 2006, resulting in a draft report that was tabled at the People’s Assembly in Oudtshoorn on 15 September 2006. The Draft Report provides an overview and analysis of the key themes pertaining to the Equality Act and emerging from a desktop study conducted by the Parliamentary Research Unit, written submissions as well as the public hearings. It should be noted that the written submissions as well as the public hearings covered areas broader than the Equality Act. However, for the purposes of this review and this report, only those aspects pertaining to the review of the Equality Act were extracted.

The following activities were undertaken during the first phase of the Equality Review Campaign:

· A desktop study aimed at consolidating the results of existing research and literature on the impact of the Equality Act on the lives of women and people with disabilities.

· A call for written submissions on the Domestic Violence Act (No. 116 of 1998). In reviewing the submissions received, the Report only highlights key concerns as they specifically relate to issues of equality.

· Public hearings hosted by the two Joint Monitoring Committees (JMCs):

· The JMC on Improvement of Quality of Life and Status of Women held public hearings on the Equality Act and the Domestic Violence Act (Act No 116, 1998).

· The Joint Monitoring Committee on Improvement of Quality of Life and Status of Children, Youth and Disabled Persons conducted hearings on the work done by Office on the Status of Disabled Persons (OSDP) and Office on the Rights of a Child (ORC) in promoting people with disabilities and children’s rights.

The second phase of the Equality Review Campaign commenced during September 2006, and unlike the process followed in phase one, had a more narrow focus on the Equality Act. Phase two involved the following activities:

· The two Joint Monitoring Committees, as well as the Portfolio Committee on Justice and Constitutional Development held further public hearings in Parliament on the impact of the Equality Act on women and people with disabilities. 
· The JMC on Improvement of Quality of Life and Status of Women conducted oversight visits in Mpumalanga and Limpopo during October 2006. In addition, the two JMCs, together with the Portfolio Committee on Justice and Constitutional Development held joint public hearings, with submissions from Chapter Nine Institutions during October 2006.
In addition to conducting a review, Parliament has also initiated a process to popularise the Equality Act. This final report on the Impact of the Equality Act will be tabled and debated at the start of 2007.

2. Key themes emanating from the review

In terms of the Equality Act, equality is defined to include equality both in law and the achievement of equal outcomes. The Act is therefore committed to ensuring equal outcomes for disadvantaged groups, namely “substantive equality” as opposed to requiring that privileged and disadvantaged groups be treated in an identical manner in all circumstances. The broad definition of discrimination in the Act encompasses unequal socio-economic conditions arising from prohibited discrimination. Discrimination in the Act includes any act or omission, including a policy, law, rule, practice, condition or situation that either imposes disadvantages or withholds benefits and opportunities from any person on one or more of the prohibited grounds. The Act seeks to prevent the perpetuation of systemic disadvantage, the undermining of human dignity and all actions that adversely affect the equal enjoyment of a person’s rights and freedoms.

A number of submissions made during the review attest to the fact that discrimination and inequity remain common in South African society. One of the submissions to the review process argued, for example, that women’s continuing inequality is attested to by the very high levels of gender-based violence in South Africa, and the fact that women constitute “the majority of the poor, the homeless, the jobless and the dispossessed”.
 While there are a number of benefits associated with related institutional mechanisms and practical initiatives that have been established to achieve both the prevention and elimination of unfair discrimination and the promotion of equality, it has become clear through the review process that these initiatives have not sufficed in eliminating the scourge of inequity from South African society. According to a submission by the South African Human Rights Commission (SAHRC), this problem is particularly exacerbated in rural areas due to a lack of resources and infrastructure. The SAHRC noted that women in farming areas are often not taken seriously by police when they complain about gender based, violence, while access to health care services remains limited due to long distances that farm workers have to travel to clinics, and due to restrictions on their movements imposed by employers.

2.1. Inequality on the basis of disability

The Equality Act provides that neither the State nor any person may unfairly discriminate against any person on the ground of disability. This includes, but is not limited to, any of the following:

· Denying or removing from any person who has a disability, any facility that supports or helps them function in society.

· Contravening the code of practice or regulations of the South African Bureau of Standards that govern environmental accessibility.

· Failing to eliminate obstacles that unfairly limit or restrict persons with disabilities from enjoying equal opportunities.

· Failing to take steps to reasonably accommodate the needs of persons with disabilities.

As noted earlier, the Act places an obligation upon the State to implement measures to promote equality. Such measures include developing and implementing programmes to promote equality, as well as developing action plans, codes of practice, and internal mechanisms to deal with complaints of unfair discrimination, hate speech or harassment. It has emerged from the review process that, notwithstanding the political will to eradicate inequality, the appropriation of adequate resources for related initiatives continues to be a significant problem. There were also arguments indicating that the mainstreaming of disability issues has not been successful, and that those issues affecting people with disabilities may be dealt with more effectively if each department had a dedicated section that deals with disability issues.

2.1.1. Access to employment

The equality review has highlighted different factors that continue to act as barriers to persons with disabilities obtaining employment. Given the limitations that persons with disabilities have had in terms of access to education, it is more difficult for a significant proportion of them to find employment. The Skills Development Act (Act No. 97 of 1998) and the Skills Development Levies Act (No. 9 of 1999) seek to contribute to addressing the skills mismatch in the economy by providing for a set of institutions, the Sector Education and Training Authorities (SETAs), as well as incentives to employers to encourage and support training across all sectors of the economy.

In terms of the Skills Development Act and the Skills Development levies Act, a number of training programmes have been put in place to address the skills shortage in South Africa generally. However, the training programmes are also meant to meet specific targets in terms of women and persons with disabilities. Evidence suggests that these targets are not being met. It is estimated, for example, that 1% of the people trained through the Training of Unemployed Persons programme, which is implemented in terms of the Skills Development Act, lives with disabilities.
 This falls short of the equity target of 4%. Statistics for the 2002/03 period further illustrate slow progress with regards to meeting disability targets in capacitating disabled people with NQF level 1 qualifications. In terms of scholarships and undergraduate bursaries, a total amount of R13 096 200 was allocated in the 2004/05 period to a total of 441 students with disabilities. 1.74% of the unemployed people trained through the National Skills Fund in 2004/05 were persons with disabilities. Again, this figure falls short of the equity target of 4%, as is the case with learnership programmes, where only 2% of the people registered in 2004 had disabilities.

The Commission for Employment Equity has expressed concern that not enough skills development interventions are being implemented to accelerate the development of designated groups for the purpose of promotion into senior and top management positions.

While the majority of the labour-related legislation is based on the social model of disability, this is not true of many of the programmes associated with the Department of Labour. Many of the programmes that address the needs of disabled people are disability specific, i.e. targeting only disabled people and therefore likely to inadvertently cause their further isolation.

Submissions to the review process highlighted the fact that government has not met its employment equity target to increase the number of people with disabilities by 2%. In addition, companies or institutions are required to implement employment equity plans, which should contain company numerical goals and targets. However, employers do not always include people with disabilities in the numerical goals and plans they submit to government. Most importantly, employment equity plans often fail to take cognisance of the special needs of workers with disabilities, such as providing special technology to assist visually impaired employees. This suggests that the monitoring mechanisms that should ensure the implementation of employment equity plans are not functioning effectively.

One submission indicated that the economic integration of and entrepreneurial development initiatives for people with disabilities are still limited. Institutions run by or for people with disabilities have not been sufficiently funded and therefore they have not been in a position to develop any meaningful interventions and capacities to address the entrepreneurial needs of their members. To address this, the submission recommended that a ‘third wave’ of empowerment, in addition to Black and women empowerment, should be implemented in organisations. This should involve economic empowerment of people with disabilities. Increasing access to information to people with disabilities on economic activities and initiatives is also critical. 

2.1.2. Access to information

A number of submissions indicated that people with disabilities, specifically those living with intellectual disabilities, find it difficult to access information, especially on HIV and AIDS. For instance, it was mentioned that people with intellectual disabilities could be infected with HIV while they are in the care of the State institutions. Children and youth with intellectual disabilities also face risk of contracting HIV, drug abuse and physically and emotionally abuse because of the lack of access to information and inadequate provision of life skills important for socialisation. 

In addition, one submission contended that hearing-impaired people find it difficult to access information relating to the current news and events because of the poor quality of Sign Language Interpretation used by the SABC. Furthermore, people with disabilities do not have equal access to information that would enable them to gain access to social and economic services. This is because the existing information is not available in the form that they can use. It was further noted that public buildings that do not have wheelchair-friendly ramps hinder people with disabilities from gaining access to information. 

With regard to ensuring access to HIV and AIDS information, it was noted that the Department of Health should intensify its HIV and AIDS prevention campaign to both the community at large and to people with disabilities. It was further recommended that measures should be implemented to hold the Public Broadcaster accountable in ensuring that it increases access to information for persons with disabilities. Furthermore to increase access to information the submissions recommended that the government should look at making the Sign Language the 12th official language of South Africa.

2.1.3. Access to an integrated public transport system and public buildings

It was further noted that persons with disabilities struggle to make use of the public transport system, thereby limiting their ability to participate fully in society. Calls were made for a complete overhaul of the public transport system to ensure that persons with disabilities have equal access to transportation services. It was emphasised that the disability sector must fully participate in discussions around the transformation of the public transport system.

Submissions also argued that most new buildings are still inaccessible to persons with disabilities. In this regard, it was noted that when tenders are given out for improving the accessibility of public buildings, companies that do not comply with the principles of employment equity as it relates to employing persons with disabilities are awarded tenders. Similarly, when assessments are done with regard to the accessibility of buildings, persons with disabilities are often not consulted, with the result that changes being made to buildings often do not improve accessibility. This view was put forward both at the People’s Assembly and in submissions to the JMC. Furthermore, submissions called attention to the fact that most public and private buildings do not have ramps for people using wheelchairs.

2.1.4. Inclusive and quality education

Statistics dealt with during the equality review suggest that disabled children are less likely to attend an educational institution than the overall population, which suggests that learners with disabilities experience inequality. Studies further suggest that where children with disabilities attend mainstream schools, the school is often not equipped to deal with their special needs. Notably, it has been found that disabled children in urban areas have more opportunity to access appropriate education than those in rural areas.

In terms of Chapter 5 of the Equality Act, which provides that government departments must adopt programmes to address inequality, the Department of Education has the responsibility to address the needs of learners with disabilities in school policy. In light of this imperative, Government has committed itself to inclusive education, and to the integration of learners with special educational needs. In 1998 the Department of Education released the Green Paper on the Quality Education for All Learners titled “The Challenge of Addressing Barriers to Learning and Development”, which facilitates the provision of Education of Learners with Special Education Needs (ELSEN). 

This new model of education provision (i.e., inclusive education) entails admitting learners with special needs to mainstream ordinary public schools. This implies a change in the education system for schools to accommodate such learners, and that the necessary support services be developed. In the long run, existing special schools are expected to meet the needs of a few severely or multiple disabled learners. These schools however, will be transformed and strengthened to provide the necessary support to mainstream schools integrating special needs learners. In addition, the 1998 Admissions Policy for Ordinary Public Schools provides for the admission of learners with special educational needs into mainstream ordinary public schools, and stipulates processes to be followed to facilitate admission of these learners. It is thus inclusive in its approach to dealing with disability issues.

However, submissions to Parliament suggest that this is not being put into practice. Educators are not adequately equipped to deal with learners with special educational needs. Additionally, the school transport system does not provide for learners with physical disabilities, which limits their access to quality mainstream education. In relation to the needs of children with severe mental disabilities, it was argued that the Department of Education was not taking on its responsibility for funding educational programmes for such children, as it should, in line with the principle that every child has the right to have his or her learning potential developed. At the hearings held during the People’s Assembly in Oudtshoorn in September, participants noted that hearing-impaired learners are often encouraged into the so-called “technical” stream rather than an “academic” stream based on assumptions about their learning potential. It was argued that hearing-impaired learners should have the right to choose their education path themselves, provided that their needs are catered for by way of learning material and the training offered to educators. In view of the opinion that inclusive education was not being implemented as intended, participants suggested that the efficacy of the White Paper on Inclusive Education be reviewed.

3. Conclusion

Twelve years into democracy, South Africa still faces a number of challenges in ensuring the prevention of unfair discrimination and promoting equality, thereby achieving the consolidation of democracy in our country. The Promotion of Equality and Prevention of Unfair Discrimination Act seeks the realisation of a vision of equality, which should result in the consolidation of our democracy. The Act requires action both to prevent unfair discrimination and to promote substantive equality. The Report on the Impact of the Equality Act on the lives of Women and People with Disabilities identifies, and gives recognition to key legislation that, in addition to the Equality Act, has made significant contributions to improving the quality of lives of women and people with disabilities. Such legislation includes, amongst others, the Domestic Violence Act, the Employment Equity Act and the Extension of Security of Tenure Act. However, the detailed Annexures to the Report also recognise that in some instances this legislation needs to be strengthened, while others such as the Film and Publications Act, are regarded as providing an antithesis to the Equality Act. In respect of this, the argument suggests that the legalisation of certain material of pornographic nature, detract from women’s right to dignity and respect. This issue obviously raises a significant challenge facing South African legislators, i.e. how to reconcile the individual’s right to freedom of expression with the Constitutional obligation to prevent unfair discrimination and promoting equality.

The review process also highlights a critical, yet often unstated reality, i.e. that women are not a homogeneous group, and that while the current review process seeks to determine the impact of the Equality Act on all women, some women are more vulnerable than others. Submissions reveal that public officials and service providers often treat women on farms, the elderly, and people with disabilities in a disrespectful manner. Furthermore, some of the submissions suggest that the justice system appears to be unfriendly towards the elderly and people with disabilities. In the case of farm workers, the intolerance and lack of service they experience appear to stem from their socio-economic status. Section 33 of the Equality Act clearly articulates that special consideration should be given to, amongst other, socio-economic status, as prohibited grounds for discrimination.

It is important to note that Chapter 5 of the Equality Act places a duty on all government departments to develop and implement equality plans, and for the Minister for Justice and Constitutional Development to pass regulations requiring similar equality plans from private institutions. While some of the legislation discussed in the Report was promulgated before the Equality Act, it can be interpreted against the background of the provisions of the latter Act. The assessment of these legislative measures carried out through the review process, therefore, sheds light on the manner in which the Equality Act has contributed to mainstreaming issues of equality on the basis of gender and disability in their work. It becomes evident through the submissions to the two Joint Monitoring Committees that the appropriation of adequate government resources for related initiatives continues to be a significant challenge. Furthermore, the lack of internal systems and appropriate structures in government departments for channelling this work remains a serious constraint. The fact that Regulations to the Equality Act have not been passed has also meant that departments have not been compelled to comply with the requirements set out in Chapter 5 of the Act. The result of these shortcomings is reflected in the inability of many government departments to achieve equality targets in terms of training and employment of women and persons with disabilities.

While the utilisation of mechanisms such as the Equality Court has been limited, the cases already brought before the court, and the remedies available to complainants, suggest that if the Court is fully functional, and if the barriers to accessing justice are removed, it could be a crucial tool with which to express ordinary South Africans’ right to equality. The existence of designated Equality Courts is not necessarily a measure of their effective functioning. It is critical that there is public awareness of the court’s existence, and it is critically important that ordinary people have access to the court through the appropriate legal assistance.

The Equality Act provides for the development of plans and programmes that will promote equality through all government departments and public institutions; it also provides for similar measures to be applied to private institutions. Once again, these could be powerful mechanism through which to advance substantive equality. It is crucial, therefore, that the entire Act is implemented, and that Parliament ensures that it is informed regularly on the implementation of the provisions contained in Chapter 5. Finally, the South African Human Rights Commission and the Commission on Gender Equality must play their role fully as watchdog bodies over the realisation of the right to equality. In addition, these constitutional institutions can raise public awareness on progress made by both the public and private sectors with regard to practical plans for achieving greater equality in South Africa.

4. Recommendations

In light of the insights emanating from the review process, the JMC makes certain recommendations. These recommendations are as follows:

· That Parliamentary Committees play a proactive role in interrogating departmental equality plans as envisaged in section 25 of the Equality Act. If issues related to disability and gender are fully mainstreamed, such equality plans should be integral to the strategic plans of each government department, and should form part of the measurable objectives developed for each department.

· That the Committees of Parliament responsible for education issues engage with the Department of Education on the implementation of the policy on inclusive education. Attention should be paid to equipping educators to respond to the needs of learners with disabilities, and ensuring that learning materials are made available to learners with special needs in a manner that is equitable and accessible.

· That the Committees of Parliament responsible for education issues engage with the Department of Education on the funding of educational programmes for children with severe intellectual disabilities, in recognition of every child’s right to develop his full learning potential.

· That, when the relevant Committees of Parliament engage with the Department of Transport on the implementation of an Integrated Public Transport, attention be paid to the needs of persons with disabilities.

· That attention be paid to the need to prioritise the needs of persons with disabilities in economic empowerment strategies and programmes of Government.

· That the disability sector be consulted when improvements in the accessibility of public buildings are planned and executed, and that tenderers from the disability sector be given preference in awarding tenders for such work.

· That Parliament hold the Public Broadcaster accountable for ensuring that it increases access to information for persons with disabilities, among others, by improving its sign language interpretation during television news broadcasts.
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