MEMORANDUM ON THE OBJECTS OF THE CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) AMENDMENT BILL, 2003

1.
PURPOSE OF BILL

The Criminal Law (Sexual Offences and Related Matters) Amendment Bill, 2003 (the Bill), emanating from the South African Law Reform Commission's report on sexual offences and introduced into Parliament as the Criminal Law (Sexual Offences) Amendment Bill [B50 of 2003], aims to review and amend all aspects of the law relating to sexual offences, and to deal with all legal aspects of or relating to sexual offences in a single statute.

2.
OBJECTS OF BILL

2. The Bill is divided into seven Chapters and each chapter is further subdivided into Parts.

2.1 Chapter 1 contains definitions and sets out the objects of the proposed legislation (Clauses 1 and 2).

2.1.1 Clause 1 (2) and (3), forming part of the definition provisions, state what "consent", an element in many of the offences created in the Bill, means and the circumstances in which "consent" is lacking.

2.1.2 Clause 2 sets out the objects of the Bill, which, in broad terms, can be summarised as follows:

(i)
To afford complainants of sexual offences the maximum and least traumatising protection the law


can provide;

(ii)
to introduce measures which seek to enable the relevant organs of state to give full effect to the


Act; and

(iii) to creating offences which are intended to address the relatively high incidence of sexual offences


committed in the Republic.

2.2 Chapter 2 deals with sexual offences generally and consists of four Parts.

2.2.1 Clauses 3 and 4, in Part 1, aim to codify those offences that are characterised by acts of sexual penetration. Two distinct statutory offences are created, namely, rape (clause 3) and compelled rape (clause 4). A person is guilty of rape in terms of clause 3 if he or she unlawfully and intentionally commits an act of sexual penetration with a complainant (which defined as "the alleged victim of a sexual offence") without his or her consent. (See the definition of "sexual penetration" which, besides vaginal penetration, also includes oral or anal penetration by the genital organs of a person or animal, any part of the body of a
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person or any object). This new crime replaces the common law crime of rape and addresses the gender specific nature of common law rape. Clause 4 criminalises those actions where a perpetrator compels a third person to rape another person, which is to be known as "compelled rape". A person who compels another to rape a third person will consequently be liable to be convicted as a perpetrator and not as an accomplice to rape, as is currently the approach being followed in some cases.

2.2.2 Clauses 5 to 7 in Part 2 of Chapter 2, criminalise those acts of a sexual nature that are non-penetrative. Clause 5, creates the crime of sexual assault and replaces the common law crime of indecent assault. A person is guilty of sexual assault if he or she unlawfully and intentionally sexually violates a complainant without his or her consent. (See the definition of "sexual violation"). Clause 5(2) deals with the situation where a person unlawfully and intentionally inspires the belief in another person that he or she will be sexually violated, similar to the current position in our common law in respect of assault common (sexual assault is a form of assault and all principles applicable to assault common are also applicable to the specific forms of assault, in this case sexual assault). The principles relating to compelled rape are also applicable to clause 6 of the Bill, dealing with compelled sexual assault (acts of a non-penetrative nature). Since the definition of "sexual violation" implies the involvement of two parties, clause 7, creating the offence of compelled self-sexual assault, extends the above principle to situations where a person is compelled by someone else to sexually violate his or her own body.

2.2.3 Clauses 8 to 11 in Part 3 of Chapter 2 aim to criminalise a variety of unlawful sexual activities which involve complainants who are 18 years and older. A person who unlawfully and intentional compels or causes a complainant 18 years or older, without the consent of the complainant, to be in the presence or watch the commission of a sexual offence (as defined in this legislation), a sexual act (as defined in this legislation) or an act of self masturbation, is guilty of compelling or causing a person 18 years or older to witness such an act. This clause, among others, aims to criminalise those instances where a person is, for instance, forced to witness a family member being raped. Clause 9 elevates acts of "flashing" to complainants who are 18 years or older, without their consent, that is where genital organs, the anus or female breasts are unlawfully and intentionally exposed or displayed. Clause 10 prohibits any person from displaying or exposing another to child pornography. Clause 11 provides that a person who unlawfully and intentionally and for reward, engages the services of a person older than 18 years for sexual purposes is guilty of the offence of engaging the sexual services of a person 18 years or older. This clause targets the client of an adult prostitute. In the case of S v Jordan and Others, the Constitutional Court held that the law already criminalises a client if he or she engages the services of a prostitute. This clause therefore not only confirms the existing law but also addresses the unacceptable consequences of the selective
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application of the law, as pointed out by the Constitutional Court, whereby the clients are not arrested, charged and prosecuted for contraventions of this nature. Clauses 12 to 14 in Part 4 of Chapter 2 replace the common law crimes of incest, bestiality and violation of a corpse, as far as such violation is of a sexual nature, with similar statutory crimes. Clause 12, incest, further aims to address the concern that children, who are caught up in circumstances beyond their control, are not labelled as criminals as a result of being prosecuted for committing incest. Subclause (3) therefore proposes that the institution of a prosecution against a child should only be authorised by the National Director of Public Prosecutions.

2.3 Chapters 3 and 4 are intended to address the particular vulnerability of children and persons who are mentally disabled and create offences where persons commit sexual offences against these categories of vulnerable persons.

2.3.1 Chapter 3 is divided into three Parts. Part 1 deals with consensual sexual acts with children under 16 years, Part 2 aims to address the commission of exploitative sexual acts involving children, namely sexual exploitation, sexual grooming and offences relating to child pornography, while Part 3 creates sexual offences similar to some of those found in Chapter 2, but in respect of children.

2.3.2 Clauses 15 and 16 in Part 1 of Chapter 3 replace section 14 of the Sexual Offences Act, 1957 (Act No. 23 of 1957), which contains a number of inconsistencies, for instance the age of consent for homosexual acts is 19 years, as opposed to 16 years for heterosexual acts, while the age of consent for heterosexual "intercourse" is 16 years, but the age of consent to commit an "immoral or indecent act" (whether homosexual or heterosexual) is 19 years. Clause 15 (read with the definition of "child" in clause 1) criminalises acts of sexual penetration with children under 16 years, but older than 12 years, with their consent and clause 16, criminalises acts of sexual violation perpetrated against children, in the same age group, with their consent.

2.3.3 Clauses 17, 18, 19 and 20 in Part 2 of Chapter 3 create crimes to address activities which are characterised by an exploitative sexual nature.

2.3.3.1 Clause 17, dealing with sexual exploitation of children, is similar to clause 11, and provides that a person (either a client or a "pimp") who unlawfully and intentionally engages the services of a child for sexual favours, for any type of reward, irrespective of whether the sexual act is committed or not, is guilty of the sexual exploitation of a child. This clause also highlights the possibility of the client being liable to be convicted of a second but separate offence if the sexual act is committed, for example, for statutory rape.
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Subclauses (2) to (6) ensure that all other role players, such as pimps and those who benefit from the sexual exploitation of a child, are liable to be convicted on the basis of their involvement in the sexual exploitation of children.

2.3.3.2 Clause 18, dealing with sexual grooming of children, aims to draw a distinction between persons who promote or facilitate the grooming of a child (subclause (1)) and those who actively groom children (subclause (2)). It further aims to address the grooming of a child over the Internet, for example, by placing greater emphasis on the process of inviting, persuading or enticing a child to respond to certain sexual overtures. This clause is specifically aimed at providing additional protection to children against an ever-increasing threat.

2.3.3.4 Clause 19 creates the crime of exposure or display of or causing exposure or display of pornography to a child. It prohibits any person from exposing or displaying child pornography to persons younger than 18 years. It also criminalises the exposure of films or publications to children that, in terms of the Films and Publications Act, 1996, have been afforded certain specific classifications as a result of the explicit sexual nature thereof. The provision finally also prevents persons from exposing children to publications that are not suitable in respect of the sexual content thereof for the specific age group they are in. (What constitutes child pornography is to be found in clause 20(1)(a) and (b)).

2.3.3.5 Clause 20, creating the crime of using a child for or benefiting from child pornography, targets three different role-players that are actively involved in engaging or using children for pornographic purposes. Subclause (1) provides for different scenarios, for instance, it prohibits a person from engaging a child, whether for financial or other reward or not, for purposes of making child pornography and it also criminalises the actual making of child pornography. Subclause (2) is aimed at punishing all role-players who benefit in any manner from their involvement in child pornography.

2.3.4 Clauses 21 and 22 in Part 3 of Chapter 3 create crimes similar to those in clauses 8 and 9 but in respect of children.

2.3.5 Clauses 23, 24, 25 and 26 in Chapter 4, dealing with the sexual exploitation and sexual grooming of persons who are mentally disabled and offences relating to pornography involving persons with mental disabilities, to a large extent, mirror their counterparts in Chapter 3, that is clauses 17, 18, 19 and 20.

2.4 Chapter 5, which is divided into five parts, aims to regulate the provision of certain services to victims
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of sexual offences and the compulsory HIV testing of sexual offenders.

2.4.1 Clauses 27, 28 and 29 in Part 1 of Chapter 5 deal with definitions applicable to this Chapter and provide that victims of sexual offences are entitled to-

(i) be provided with PEP at State expense at public health establishments designated by the Minister

of Health on condition that they report the offence within 72 hours of its commission; and

(ii) apply to court for an order directing that the alleged sex offender be tested for HIV with the view to

having the test results made available to him or her for purposes of making personal lifestyle

decisions.

2.4.2 Clauses 30 and 31 in Part 2 of Chapter 5 regulate how a victim applies to court for an order for HIV testing and how the court considers such an application. Of importance in this regard is the provision that such an application must be made by the victim or an interested person (as defined) on behalf of such victim within 90 days (the so-called "window period") of the commission of the alleged sexual offence. The magistrate hearing the application does so in chambers and may do so in the absence of the victim and the alleged offender, unless he or she decides to call for either oral or written additional evidence, including evidence by or on behalf of the alleged sexual offender, if to do so will not give rise to any substantial delay. If the magistrate is satisfied that there is prima facie evidence that a sexual offence was committed by the alleged offender against the victim, that the victim may have been exposed to the body fluids of the

alleged offender and that no more than 90 days have lapsed since the commission of the offence, he or she must order that the alleged offender be tested for H IV and that the test result be made available to the victim.

2.4.3 Clauses 32, constituting Part 3 of Chapter 5, provides an investigative tool for the police, allowing a police official to apply to court for an order directing that an alleged offender be tested for HIV. The ambit of this Part is not limited to the investigation of sexual offences and may also be applied by the police where the HIV status of the offender may be relevant for the investigation or prosecution of any other offence. This clause envisages a similar application procedure as in clause 30, by a police official. If the magistrate hearing the application is satisfied that there is prima facie evidence that a sexual offence or any other offence was committed by the alleged offender and that HIV testing would appear to be necessary for purposes of investigating or prosecuting the offence, the magistrate must order that the alleged offender be tested for HIV and that the test result be made available to the relevant police official (investigating officer).
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2.4.4 Clauses 33 and 34 in Part 4 of Chapter 5 regulate how the court order must be executed and the circumstances in which the results of the HIV tests may be used. Of importance in this regard is the following:

(i)
A court order directing that an alleged offender be tested for HIV lapses if the criminal charge is

withdrawn by the prosecution at the request of the victim and any test results already obtained must be destroyed.

(ii) The HIV test results obtained as the result of a court order can only be used in the following


circumstances:

     To inform a victim of a sexual offence whether or not the alleged offender is infected with H IV with the           view to reducing secondary trauma and empowering the victim to make certain informed personal decisions or using them in any ensuing civil proceedings.

     To enable an investigating officer to gather information for purposes of criminal proceedings.

It needs to be stressed that this Chapter, in general, and these provisions, in particular, should not be interpreted as detracting from the importance of a victim determining his or her HIV status, notwithstanding the outcome of the HIV testing, and receiving the necessary medical advice and treatment, after the commission of a sexual offence against him or her. This is borne out by numerous provisions in this Chapter which require that victims be provided with prescribed (by regulation) information on what services are available to them and how they should go about accessing them with due regard to the implications thereof.

*

*

2.4.5 Clauses 35 to 39 in Part 5 of Chapter 5 place great emphasis on confidentiality in this very new and sensitive area of the law. For instance, the fact that the court grants an application for HIV testing may only be communicated to the victim or an "interested person", the alleged sex offender, an investigating

officer, any other person who needs to know the test results for purposes of any criminal investigations or

proceedings and civil proceedings and the persons who are required to execute the order. (clause 36). The HIV test results may only be communicated to same persons as in clause 36 as well as to a prosecutor dealing with any criminal proceedings arising from the sexual offence in question and a court may, in any criminal or civil proceedings,make any order it deems appropriate relating to the manner in which the test results are to be kept confidential and the manner in which the court record is to be dealt with. (clause 37). Clause 38 deals with offences and penalties, making it an offence for a person who, with malicious intent, lays a charge with the South African Police Service in respect of an alleged sexual offence with the intention of ascertaining the HIV status of any person. A person who, with malicious intent or in a grossly negligent manner, discloses the test results in contravention of clause 37 is guilty of an
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offence. Clause 38(1)(c) aims to address the concern that a provision of this nature could be manipulated by accused persons, who have not been successfully prosecuted, to further victimise complainants by using the clause to lay charges against such complainants. This paragraph therefore provides that the institution of a prosecution for such an offence must be authorised in writing by the relevant Director of Public Prosecutions. 

2.5 Chapter 6 creates a National Register for Sex Offenders.

2.5.1 Clause 43 sets out the objects of the Register, namely, to protect children and persons who are mentally disabled against certain sex offenders, by establishing and maintaining a record of persons who have been convicted of sexual offences against children or persons who are mentally disabled, whether such offences were committed before or after the commencement of this Chapter and whether they were committed in or outside the Republic. Clause 40 contains definitions applicable to this Chapter, for instance definitions of "employer", "employee", licensing authority" and "relevant authority", generic terms which indicate the categories of persons or organisations that have child-related responsibilities and who have obligations in terms of this Chapter. Clause 41 prohibits persons who have been convicted of sexual offences against children or persons who are mentally disabled from working with or, in any manner, having access to children, either as an employer, employee, self-employed person, a foster parent, a kinship care-giver, a temporary safe care-giver, an adoptive parent or a curator of a person who is mentally disabled. Clause 42 places an obligation on the Minister for Justice and Constitutional Development to establish and maintain the Register. Clause 44 sets out who may apply for a prescribed certificate from the Registrar in order to ascertain whether the particulars of a specific person are recorded in the Register or not. Clause 45 prohibits an employer from employing a person whose particulars have been included in the Register or, in certain circumstances, from continuing to employ a person whose particulars have been recorded in the Register. If such a person can be re-deployed in the work environment to a position where he or she will not come into contact with children, the employer is encouraged to do so, failing which the employment relationship must be terminated immediately. Similar obligations are, in terms of clauses 47 and 48, placed on certain authorities that are responsible for approving licences for the operation of certain businesses or that are responsible for considering applications by persons who wish to become foster parents, adoptive parents, kinship care-givers and temporary safe care givers. Clause 49 sets out the type of information that must be included in the Register in order to facilitate the correct and effective identification of persons whose names have been included in the Register. Clause 50 sets out the categories of persons whose particulars must be recorded in the Register and clause 51 regulates the removal of particulars from the Register. The period within which a person's particulars may be removed
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from the Register is coupled to the severity of the sentence that was imposed in respect of that person for a conviction of having committed a sexual offence against a child or a person who is mentally disabled. Clause 52 deals with issues of confidentiality and clause 53 empowers the Minister for Justice and Constitutional Development to make regulations for purposes of this Chapter.

2.6 Chapter 7 contains general provisions and is divided into 6 Parts.

2.6.1 Clauses 54 and 55 in Part 1 of Chapter 7 contain miscellaneous offences. Clause 54(1) places an obligation on any person to report knowledge that a sexual offence has been committed against a child to a police official and clause 54(2) places a similar obligation on any person to report knowledge, reasonable belief or suspicion that a sexual offence has been committed against a person who is mentally disabled.. Failure to comply with these obligations is criminalised. Clause 55 provides that any person is involved in the commission of a sexual offence by way of attempt, conspiracy, aiding or abetting, inducement, incitement, instigation, instruction, commanding, counseling or procurement, is also guilty of an offence.

2.6.2 Clauses 56,57,58,59,60 and 61 in Part 2 of Chapter 7 deal with evidentiary matters.

2.6.3 Clause 56 creates certain defences, for instance it is not a valid defence for an accused person to contend that a marital or similar relationship exists or existed between him or her and the complainant in a sexual offence prosecution. (clause 56(1). Clause 56(2) provides that whenever a person is charged with an offence under section 15 or 16, it is a valid defence to contend that the child deceived the accused person into believing that he or she was 16 years or older and the accused person reasonably so believed. Clause 56(4) provides that, in the case of incest, a person may not be convicted of incest if, at the time the offence was first committed, the person was under 18 years and the other party to the offence exercised power or authority over the child or there was a relationship of trust between them. Clause 56(5) provides

that a child may not be convicted of benefiting from or living off the earnings of the sexual exploitation of a child. Clause 57 creates a legal rule that a person under the age of 12 years or a person who is mentally disabled (as defined in clause 1) cannot consent to a sexual act. Clauses 58 and 59 provide that a

negative inference may not be drawn only from the absence of a previous consistent statement relating to the offence, or from a delay in reporting the alleged offence, respectively. Clause 60 repeals the cautionary rule in sexual offences cases and provides that the evidence of a complainant in sexual offence cases may not be treated with caution on account of the nature of the offence. Clause 61 deals with extra-territorial jurisdiction and establishes jurisdiction for South African courts to try persons who have committed sexual offences outside South Africa in certain circumstances.
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2.6.4 Clauses 62 to 65 in Part 3 of Chapter 7 envisage -

(i) the adoption of a national policy framework to ensure a uniform and co-ordinated approach by all

Government departments in dealing with sexual offences matters and to guide the implementation, enforcement and administration of the Act; and

(ii) the establishment of an Intersectoral Committee that will be responsible for developing and compiling a national policy framework that will, among others, facilitate the implementation of the Act and the monitoring of the implementation thereof.

2.6.5 Clauses 66 to 68 in Part 4 of Chapter 7 deal with national prescripts, regulations and the repeal and amendment of laws. Clause 66 requires the National Commissioner of the South African Police Service, the National Director of Public Prosecutions and the Director-General: Health to issue national prescripts which are to be followed by functionaries falling under their jurisdiction when dealing with sexual offences cases. Clauses 67 and 68 deal with regulations and the repeal and amendment of laws, respectively,

including the repeal of all common law sexual offences and the irrebuttable common law presumption that a female person under the age of 12 years is incapable of consenting to sexual intercourse.

2.6.6 Clause 69 constitutes Part 5 of Chapter 7 and regulates the manner in which investigations and criminal proceedings relating to sexual offences which are instituted prior to the commencement of the Act and which are not concluded before the commencement of the Act, are to be dealt with.

2.67
Clauses 70 and 71 constitute Part 6 of Chapter 7 and are intended to be of a temporary nature,

pending the enactment of comprehensive legislation arising from the investigation by the South African Law Reform Commission relating to the trafficking of persons. The aim of these clauses is to elevate

"Trafficking" to a substantive offence, providing, among others, that a person who trafficks (as defined) any person, without that person's consent, is guilty of the offence of trafficking in persons for sexual offences. These clauses give effect to South Africa's international obligations as a party to the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children.

3.
DEPARTMENTS/BODIES/PERSONS CONSULTED

The South African Law Reform Commission consulted widely during the course of its investigation and solicited comments from a variety of interested parties in the public and private sectors. The Portfolio Committee on Justice and Constitutional Development also invited comments from interested parties when the Bill was first introduced into Parliament and again after the Bill was revived by a resolution of the
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National Assembly after the 2004 elections. Oral and written submissions made pursuant to these invitations were considered formally and debated extensively.

4.
IMPLICATIONS FOR PROVINCES

The provincial health departments will be required to provide PEP to victims of sexual offences as contemplated in Chapter 5 of the Bill.

5.
FINANCIAL IMPLICATIONS FOR STATE

In 2003 when the Department approached Cabinet for approval to introduce the Criminal Law (Sexual Offences) Amendment Bill into Parliament, Cabinet was informed that the South African Law Reform Commission had not costed its legislative proposals relating to sexual offences and that this would be done in tandem with the Parliamentary process, allowing the costing process to take cognisance of developments in respect of the Bill in Parliament. An interdepartmental committee, with the Department of Justice and Constitutional Development as the lead Department, namely the Operational Committee of the National Project Oversight Committee, has been tasked with the costing of the Bill. This aspect is receiving this Committee's attention.

6.
PARLIAMENTARY PROCEDURE

The State Law Advisers and the Department of Justice and Constitutional Development are of the opinion that the Bill must be dealt with in accordance with the procedure established by section 75 of the Constitution since it contains no provision to which the procedure set out in section 74 or 76 of the Constitution applies.

