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1. introduction

COSATU and NUM welcome the invitation from the Department of Home Affairs to make a submission on the draft Immigration Amendment Bill, 2006 (hereafter the Bill).  Immigration policy and legislation remains a priority for us as evidenced by our various detailed engagements in previous processes notably the 1999 Draft White Paper on International Migration, the Immigration Bill and most recently the Immigration Amendment Bill [B11‑2004].

It is of concern that formal immigration policy objectives, both locally and internationally, have been reduced to facilitating the importation of so-called scarce skills and addressing potential threats to internal security.  This has meant the relegation of key developmental and transformative objectives that would facilitate regional socio-economic development, such as the determination and implementation of immigration policy that is compatible with progressive labour, trade and industrial policy particularly within the SADC region.

Also of vital importance is the need to address immigration regulations affecting human rights and equality, including the continued exploitation of vulnerable lower-skilled migrant workers (both documented and undocumented) and problems of human trafficking, racial discrimination and xenophobia.

While these social considerations were initially uppermost in the replacement of apartheid immigration legislation, such as the 1991 Aliens Control Act, this has over time appeared to have fallen away in deference to narrow economic interests, and we would argue in direct response to lobbying by the business community.

We note with concern the following statement by the Deputy Minister:

“It stands to reason therefore that South Africa should also join the ranks of those countries that import scarce and critical labour, mindful of the fact that this is not just a stop-gap measure, but as part of the global economy, our country will also attract foreign skills and export skills to other countries. We can no longer sustain the false belief that the import and export of skills is a temporary sojourn that we will abandon as soon as we have developed enough local skills to fill the gaps we have.”

The business community has not shown a meaningful commitment to local skills development, preferring instead to apply pressure to remove regulations that prescribe investment in local skills.  This disregards the fact that the under-development of skills in South Africa and the region is rooted in apartheid and colonial history.  Thus there are moral as well as economic imperatives to promoting local skills development.  Accordingly, we are of the view that the targeting of foreign skills should be implemented in a manner that does not compromise local skills development or exacerbate labour market instability.

1.1 Concerns about the Process

1.1.1 Immigration Policy and Legislative Overhaul

In our earlier submission made on the 2004 Immigration Amendment Bill we welcomed the consultative approach adopted by the Department at the time and noted the following:

“Our experience in engaging with the previous immigration policy and legislative processes (including the 1999 Draft White Paper on International Migration, Immigration Act 13 of 2002 and its Regulations) has been an extremely frustrating one owing to the obstructive role played by the Department of Home Affairs, with civil society inputs being largely ignored and NEDLAC undermined …....  Accordingly the open approach adopted by the Department in the current process is warmly welcomed, ……..

In our submission to Parliament in 2002 we raised our concern that the Immigration Bill was seriously flawed and would consequently require major redrafting.
  This position was supported by various other civil society organisations.  However, in order to meet constitutional deadlines to remedy defects in the Aliens Control Act, Parliament passed an Immigration Act, that is ironically itself riddled with constitutional defects.  Our arguments in this respect have already been vindicated by the institution of various court challenges to the Act and the introduction of this Bill.”
Our support for the 2004 process was based on the broader consultative process that the change in the Department’s administration had brought about.  Our support was also conditional that the 2004 amendments were to serve as an interim measure that would be followed up by a comprehensive overhaul of immigration policy and legislation, since the 1999 Draft White Paper on International Migration has never been finalised, leaving key policy questions unsettled.

Further assurances were provided by both Departmental officials and Parliamentary representatives in the Home Affairs Portfolio Committee during the parliamentary process that a comprehensive policy and legislative review would be initiated immediately upon finalisation of the 2004 Immigration Amendment Bill.  This would have entailed not only a final immigration policy framework but the eventual replacement of the current Immigration Act of 2002.  Assurances were also given that there would be proper public consultation, taking into account the previous flawed processes associated with the current Immigration Act.

To this extent all three NEDLAC constituencies, viz Government, Labour and Business, agreed during negotiations on the 2004 Amendment Bill that a long-term policy review would follow.  Further, in the interests of accelerating the 2004 discussions NEDLAC constituencies explicitly agreed to defer a number of policy questions to the long-term review process.
  It should be noted that agreements at NEDLAC are binding on all constituencies, which would mean that the Department’s/Government’s failure to initiate the long-term review would be a direct contradiction of the 2004 NEDLAC agreement as well as its obligations in terms of the NEDLAC Act.

Notwithstanding this there has been no indication as to when the Department intends to initiate the review process.  Whereas the introduction of the current Bill raises questions as to whether the Department has in fact abandoned the overhaul process altogether.  In this respect we have noted the Home Affairs Ministry’s reference to the current policy framework as “sound”
 as well as the statement that the:

“…..Immigration Act provides a workable policy framework, even though it is not perfect. It is not the intention of the Department will not be making any radical changes in the near future. The report in one of our newspapers a few weeks ago that a new Immigration Act was being prepared for implementation next year is not true…..”

This raises serious concerns for us since, as we have indicated above, we had previously pursued only the most urgent reforms affecting migrant workers on the understanding that there would be space at a later stage to address further concerns in the later process.  Accordingly, we urgently seek clarity from the Department as to whether the review process has in fact been abandoned and if not then what are the applicable time frames, in order that we may decide on how we pursue our concerns.

In line with this we are calling on the Department to initiate as a matter of urgency a broad public consultative process, involving all stakeholders and NEDLAC, to develop a final immigration policy framework and new Immigration Act.

1.1.2 NEDLAC Consultation and Time Frames

While we acknowledge and welcome that the Department has made an effort to consult stakeholders, we are concerned about the rushed nature of this process, with only two weeks being given for public comment.  We are also concerned that the rushed process may bypass NEDLAC consultation despite the Bill having labour implications.

Accordingly, we are calling on the Department to table the Bill at NEDLAC as a matter of urgency prior to it being introduced in Parliament.

1.1.3 Regional and International Implications

a. Regional Instruments

In 2003 the SADC region adopted the “Charter of Fundamental Social Rights” (hereafter “the Social Charter”), which inter alia sets out various human, organisational and labour rights applicable to the region.  Further, in 2005 the “SADC Protocol on the Facilitation of Free Movement of People” (hereafter “the Protocol”) was adopted, which seeks to ease restrictions on the movement of persons within the region.

As both instruments attempt to introduce progressive regional reforms that have implications for immigration, there is a need for a broad consultative process to assess its implications for local immigration policy framework.

b. International Instruments

Both nationally and internationally migrant workers in occupations considered lower skilled face super exploitation working as cheap labour, subject to harsh and even dangerous working conditions.  It is also common for them to be forced to work under conditions in violation of legal minimum standards, especially for migrant workers in an undocumented situation.  At the same time it is a well known fact that the South African economy historically and currently depended on the exploitation of migrant labour imported from within the region especially in sectors such as mining.  Often immigration regulations and administration have the effect (example through wrongful deportation) of denying a foreign worker recourse labour rights more easily access by a South African worker, thereby creating inequality.  This is in spite of the absence of any explicit immigration regulation denying foreign workers their labour rights.

Notwithstanding this South Africa has yet to ratify any of the three core international instruments directed at protecting migrant worker rights:

· The ILO Migration for Employment Convention (Revised) of 1949

· The ILO Migrant Workers (Supplementary Provisions) Convention of 1975

· The UN Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families of 1990

It is necessary that South African immigration policy and legislation be audited to assess its compatibility with these instruments, which should be undertaken ideally through the comprehensive policy overhaul process.  Here it should also be noted that the South African Constitution obliges courts to consider international law instruments when interpreting human rights even if they have not been ratified.

Accordingly we are calling for the initiation of the policy overhaul process, which should also take into account implications arising from both regional and international instruments.

2. Comments on the Bill

2.1 Intra-company Transfer Work Permits

Currently section 19(5) of the Immigration Act permits the issuing of an intra-company transfer work permit to a foreign worker who is employed in a foreign branch to work in the Republic for a maximum of two years.  Clause 5 of the Bill now proposes to increase this period to five years.

We are strongly opposed to this amendment, which is clearly directed at the importation of so-called scarce skills, raising serious concerns about the implications it has for undermining the process of local skills development and transfer.  In our view, where a permit is required for a longer period then it would be more appropriate to apply for a quota work permit or general work permit under section 19(1) or (2).

Accordingly, we are calling for the retention of the current two-year restriction on intra-company transfer work permits.

2.2 Permanent Residence Permits for Specific Professional Categories

Section 27(a)(ii) of the Immigration Act currently provides for the issuing of permanent residence permits to foreign employees according to pre-determined annual limits determined on a sectoral basis.  Clause 8 of the Bill proposes to remove the annual limits or quotas for specific professional or occupational categories.

We are opposed to the removal of the quotas under this provision since once again it would have the effect of undermining local skills development.

3. Conclusion

We have noted a number of concerns both of a procedural and substantive nature, which should be addressed through further consultative processes.

In the short-term and for the purposes of finalising this process, we are calling on the Department to table the Bill at NEDLAC for consideration, prior to it being introduced into Parliament.

In relation to the longer-term immigration reform, we are urgently requesting a bilateral meeting with the Department to clarify the status of the immigration policy overhaul process as well as possible policy shifts in immigration policy.

Further we remain concerned particularly about the lack of clarity of the rights and status of migrant workers, whether in an undocumented or documented situation.  While there were some interim improvements made under the 2004 Amendment Bill, the fragmented and flawed process of post-94 immigration reform has denied the labour movement an opportunity to comprehensively assess the implications for labour rights.

� See www.cosatu.org.za for COSATU and NUM submissions on previous immigration policy and legislative public consultative processes.


� Address by Deputy Minister, Malusi Gigaba, to 5th Annual Services Seta Conference, 27 October 2005.


� See the Labour Submission on the Immigration Bill to the Portfolio Committee on Home Affairs, 18 April 2002.


� See paragraphs 2.3.; 3.5.; 3.6; and 5 of the National Economic Development Council Agreement on the Immigration Amendment Bill [B11�2004].


� See Media Release: Response by the Minister, NN Mapisa-Nqakula, on Immigration Issues, 29/0/6/2006.


� See Speech by Minister to Chambers of Commerce, 27 June 2006.


� See section 39(1)(b) of the South African Constitution of 1996.
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