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1.

EXECUTIVE SUMMARY

INTRODUCTION

This is an executive summary of the fuII. report of the Commission of Inquiry

appointed by the State President in 2001 to investigate alleged incidents of

corruption, maladministration, violence or intimidation in the Department of

Correctional Services (the Department), -

The full report of the Commission contains an' overview of the Commission’s

findings and recommendations and some of the evidence obtained during the

existence of the Commission. The said report is divided into five (5) volumes as

~ set out hereinafter:

Volume One (1) consists of the Commission’s Terms of ‘Reference and
main findings, evidence and recommendations organised thematically.
The prominent matters are trade unionism, gangs, recruitment, prison
security, treatment of prisoners, sexual violence in prisons, parole,
conversion of sentence, judiciél- i'n‘spectorafte,‘ prison ombudsman,
overcrbwding, abuse of power, sexual harassment, disciplinary inquiries,
overtime policy, procurement, logistics, prison workshops and stock

- control systems. The volume concludes with an assessment of how the

Department has responded to previous investigations and how it has

implemented the Commission’s interim reports.

Volume Two (2) deals with incidents of misconduct in three (3)
Management Areas, namely, St Albans, Pretoria and Ncome, for which
interim reports were not submitted. It also includes descriptions of, and

key issues identified, in the nine () ‘Managem.ent Areas investigated. It Is
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completed with recommendations on the Management Areas and a
conclusion to the report as a whole. n

. Volumes Three (3), Four (4) and Five (5) are interim reports on the various
Management- Areas, which were submitted during the Commission’s
hearings in order to deal with urgent issues of misconduct that were
regarded as necessary to address discipline in the Department.

The five (5) volumes together make up the final report of this Commissi.on of
Inquiry.

2.  ESTABLISHMENT OF THE COMMISSION

The State President of the Republic of South Africa appointed this Commission of
Inquiry in terms of Proclamation No. 135 of 2001" to investigate and report on
incidents of corruption, maladministrétion, violence or intimidation within thé
Department. In appointing the Commission, the President acted under the power

" vested in him in terms of section 84(2) of the Constitution of the Republic of

South Africa Act No. 108 of 1996, read together with section 1 of the
Commission’s Act No. 8 of 1947, |

Mr Justice T.S.B. Jali was appointed by the President as the Chairperson of the
Commission. Hence the Commission has commonly been referred to as the “Jali
Commission of Inquiry”. |

During May 2002, the Commission became aware of certain acts of corruption
that had been captured on video at the Grootvlei Prison, a prison situated in the
Bloemfontein Management Area. The Commission approached the State

! See Government Gazette No. 22718 dated 27 September 2001,




President to extend its terms of reference to include the Bloemfontein
Management Area. The terms of reference were accordingly amended.?

The Terms of Reference for the Commission requires an mvestlgatlon mtc
corruption, maladministration, violence or intimidation in nine Management
Areas, including the Department's Head Office. However, the fact that the inquiry
was conducted during the post-1994 constitutional framework. that now regulates
all social relations in South African soc:ety meant that this Commission brought a
broader lens to the matter than many previous inquiries into the various aspects
of prison malfunctronlng had been abie to do. The Commission therefore did not
only focus on the transgressions of laws and regulations. It also focused on
whether these violations related to - practices and norms within the Department
that did not conform to the norms and practfces requrred of a government
“department in a constltutronat democracy

The constitutional norms and values specifically highlighted in the report are
public service principles of transparency, demographic transformation and
efficiency. Human rights, particularly the rrght of prisoners and staff to dignity,
fair and humane treatment, equality, race, sexual orientation and gender are also
- examined.

The Commrssrcn became acutely aware of the Department‘s struggles with
powerful underlying dynamics, many of which related to contested attempts to
institutionalise the Department whlch was at the time, moving away from an old
order and conforming to a new constitutional order.

The Nine (9) Management. Areas the Commission investigated were, according
to the information furnished to the Commission in 2001, selected because they
were amongst the most problematic ones in the Department. The Commission
did, r‘p fact, find that corruption and maladministration, violence and intimidation

2 See Government Gazette No. 23 558 dated 27 June 2002.




were prevalent at these rﬁanagement areas. Accordingly, the reading o{\ this
report should be seen in that context. ' o

It is the Commission’s view that to remedy the prob'lems within the Department,
management needs to intervene urgently in seven (7) areas, namely, reéru{tr_nent
of staff, disciplinary inquiries, training of personnel, treatment of prisoners, anti-
corruption measures, anti-gang strategies and labour relations.

3. EVIDENCE AND FINDINGS

The Commission’s work commenced by placing advertisements in the media,

~ conducting radio interviews, setting up a toll free number and recéiving telephone‘

reports from various members of the public and prisoners in response to the -

Aédvertisements and interviews. The Commission aiso netified Area Managers

when a particular Management Area was about to be investigated and requested
submissions from senior staff prior to hearings.

Most of the evidence was presented orally in open court. Where oi'al evidence
could not be led, documentary evidence was used. Those people who appeared
before the Commission were given an opportunity to cross-examine witnesses to

-test the veracity of their contentions and to lead evidence in rebuttal. Those who

couid afford legal representation and who elected to be so represented were also
given an opportunity to be represented.

Five hundred and sixteen (516) witnesses testified before the Commission in a
period of one hundred and five (105) weeks of hearings.

The Commission observed that corruption and maladministration were so rife in
most of the Management Areas investigated as to warrant describing this as part
of the institutional culture. There was & large group of employees who featured In




almost all the incidents of corruption and maladministration and who are
predominantly driven by greed and the need 1o make easy money. This became
apparent in the nature of the corruption that is endemic within the Department.
Despite the aforesaid, some of the instances of corruption were systematic and
not mere isolated incidents of corruption. The Commission also observed that
there were members in the Department whe are law-abiding and who sought to
comply with the rules and regulations of the [Department.

Investigations also revealed that many emp.oyees consclously and systematicaily
disregarded Departmental rules and regulations. The refusal to comply with rules
and regulations of the Department became apparent in the manner in which
these employees consciously and ‘deiibaerately'ﬂouted‘ regulations relating to
security, searching of members, searching of visitors, visitation rights,
procurement of goods for the prisoners, the relationship“between prisoners and

‘warders, recruitment and appointments, promotions, merit awards, transfers,

parole, disclosure of private work, treatment of prisoners, use of State assets and

others. This appeared to be done with impunity in that there was little evidence of

disciplinary action being taken against the transgressors,

31 Historical Background

Many of the current problems in the Department have their roots in the way it was
structured and run before 1994, and in the way it tried to shift after 1994 to a
democratic dispensation.

Before 1994, thé Department was run along military lines, in its rank structure,
mode of dress and institutional culture. The Department was also one of the

plllars in the “securocratic” apartheid State, which encouraged a culture of

secr&cy in the way it performed its functions.




An important development in the last yea'rs of épartheid was the advent of trade

unionism in the Department. Because of its military culture, the Department &\S‘d.

not recognise unions and it was a disciplinary offence for any employes to be a

member. The pre-1994 period was also defined by its lack of emphasis on the

rehabllitation of prisoners.

Regimental and authoritarian attitudes created fertile ground for gangs, which
some members viewed as an institution that énsured prisoners were disciplined
and compliaht. This culture fed into the post-1994 dynamics. ' '

The 1994 election brought about a Constitutional State in South Africa, ‘and with it
the urgent need to transform Government departments and other State
enterprises, particularly those that had been part of the State security machinery.
According to section 19'5(1)‘of the Constitution, transformation of all government
departments became a constitutional imperative. The said transformation
programmes also included transforming of the work force to reflect the
demographics of the country (Affrmative action). At the time, the senior
management positions were occupied by mostly white members of the
Department. The black members who made up approximately ninety per cent
(90%) of the work force were in the jower echelons of the Department.

This transformation in the Department was to be manifested in three (3} 'areas,
Firstly, trade unions were legalised, and were allowed to mobilise workers
openly, Secondly, the milifary culture and structure of the Department were
abandoned; Thirdly, affirmative action became‘a constitutiona! imperative as the
country sought to transform its work forcé, and the Department was‘no exception.

As a result, an Impatient work force, which equated the transformation of the
Department with afﬁrmative action and ignored the other forms of transformation,
embarked on a number of illegal programmes which were meant to render the
Department ungovernable and also to enable them to get senior positions within
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the Department. In so doing, the said work force totally ignored all other facets
of the transformation programmes which were anticipated in terms of the
Constitution, including, introducing a human rights ethos, a people orientated
administration (Batho Pele), and an efficient and accountab!e work force within
the Department.

A senior member in the Department and an office bearer of Popcru, testified that
Popcru in KwaZulu Natal had planned a fast-track affirmative action programme,
codenamed “Operatlon Quiet Storm”, aimed at taking over the top leadership
positions In the .provint:e’s prisons. According to other evidence before the
Commission some of these union_drivén programmes ihc!uded “Operation Quiet
Storm”, “Operation Thula", "Amaqugula” and all other forms of programmes

which in the end either intentionally or unmtentlona!!y, rendered the Department .

ungovernable.

" These operations were “strategic initiatives” of Popcru, meant to push the
Department in a particular strategic direction. Secret meetings were held to
. orchestrate to which senlor positions Popcru members should be appointed, and
"so infuse Popcru influence into the Department. |

The people attending these meetings identifled candidates for the senior
positions including, National Commtssmner Provincial Commissioners,” Prison
Heads, Heads of the various sections, for example, inspectorate; personnel;
recruitment and promotlons securlty communlca’aons and health matters.

Operation Quiet Storm first emerged in the Pietermaritzburg Management Area in
1996 and was extended to other Management Areas in the country. This
operation provides some understanding of the problems the Department

experienced and casts light on why there was a sudden upsurge in violence and
- intim{{dation within the Department after 1996.




Soon after the plan being hatched, Popcru members began to force officials to-
leave the Provincial Office and to hold senior officials hostage. The evid\én_ce ,
was that when faced with such actions, most senior staff simply never returned to
work and were then replaced by Popcru appointees.

The appointments did not always occur in the manner in which thdse whc_)
orchestrated Operation Quiet Storm intended, and this resulted in friction
between the parties involved. It is this frict‘ion which might even be contributing
to dysfunctional management in the vérious Management Areas to date. |

As a result of the aforesaid lawlessness which filtered into Ithe'Department,
corruption, which is very insidious, also settled in. The climate was now fertile for
irregular appoihtments, | se[ecﬂve 'dis‘c‘i‘pline, break-down of disciplinary
procedures, abuse of power, smuggling and all the other corrupt practices which -
were identified by the Commission within the various management areas to date.

Furthermore, the climate was also fertile for the gangs which had always
operated in an underground manner within the prison system to now operaie
openly as the members were busy with their.own struggles for control of the
Department, and were simply tumning a blind eye to corruption. Some of the
members were eve.n'seeking the assistance of the gahgs to render the prisons
ungovernable to achieve their own aims like smuggling of contraband for financial
gain. The aforesaid state of affairs then led to the current corrupt situation within
some of the management areas and consequently, the problems with the
administration of the varlous prisons. '

However, the unions equated transformation strictly with affirmative action rather
than with the broader principles of human rights contained in the Constitution.
These factors led to a radical work force ready to make demands on the
Department and answerable only to union leadership. The absence of a
coherent approach to transformation in the Department at the time also allowed




the unions and various members of the Department the opportunity to press for
their demands and determine their own agenda. When the demilitarisation was
implemented, no effective management principles and procedures were put in
place and some of the old guard found it difficult to embrace the changes brought
about by democracy. There was no preper or structured handing over "of the
various posts. The new appaintees did not get adequate training. This
shortcoming has prevailed to date. '

A number of other factors were identified as having contributed to the general
lawleesness within 'the Department, including, amongst others, the conflict
between the different political parties, especially in KwaZulu-Natal. However,
while these factors created a state of confuston, the main catalyst for the
breakdown of law and order was the operations of certain organisations or
renegade members of such organisations within the Department 3

- The existence of “Operation Quiet Storm” as a Popcru campaign is, in itself, not
an issue, as it is the right of every trade union to organise and strategise and
'engage in any legitimate activity aimed at any legitimate objective like
transformation and affirmative action in a lawful manner. The problem, however,
was the criminal nature of the operation and the culture which settied in the
Department thereafter. - |

A major problem is that most of the people who participated in these criminal
actions are still in the state employ and they were never disciplined. This has
serious implications for discipline in the workplace because of inconsistency. |

Operation Quiet Storm, Operation Thula, Amagqugula and Core.




3.2 Main Themes

3.21 Trade Unionism

The advent of democracy In South Africa resulted in a fundamental
transformation of the South African work place with the Constitution entrenching

workers’ rights to join trade unions, It also resulted in an upsurge in trade
unionism. in the Department, '

As of 31 January 2005, 95% of management, including senior management,

belonged to unions. By the far the highest membership figures were those of |

Popcru, which constituted 63,59% of pdssible members. One of the reasons for
the high union membership figures is the existence of the Agency Shop

Agreement,* which obliges the 'emp!qyer to deduct an agency fee from all

empioyees who do not belong to a union that is a signatory to the Agreement.
The other was the power or influence which Popcru was seen to have in the
Department. | |

‘Trade unionism, poupled with some of the abovementioned operations also led to

ordinary warders .being prdmoted to senior management positions in
extraordinary ways. According to the evidence before the Commission, the
Department looked to trade union leadership to idehtify candidates for
managerial positions in the Department. This led fo a situation where trade union
membership was “the ticket” to a senior management position® and to allegations
that Popcru had taken control of the Department. |

This agreement was concluded by the parties to the Public Service Co-Ordinating
Bargaining Council on 26 May 1998,

The issue of trade union membership giving access to senior positions within the
Department has been the subject of investigation by a number of agencies, which have
looked into the Department of Correctional Services, for example, the Public Service
Commission investigation and the Department of Public Service and Administration
investigation.
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The Commission is of the view that the evidence relating to Operation Quiet
Storm and the other union operations confirms that there was manipulation of the
Department to the advantage of the members of Popcru and with the intention of
realising Popcru’s strategic objectives. This is partly confirmed by Popcru
members themselves who argued that 1t was through their efforts that current
managers were promoted and that, as a resul, Popcru could remove them from
their positions. This amounted to a concession by Popcru that recruitment
processes are not fair, ObjeCtIVB or free of outside forces, and in particular, of

union influence.

Members were getting appointed on the strength'of their- influence within the
union, and those in management ‘who did not have union protection - were
|nt|m|dated They ended up resigning and those who remained had to “toe the
line” or risk being forcibly removed. The union’s intentions were not in doubt as
this was happening in various Management Areas and even at Head Office. It
was clear that the union was no longer piaying its lawful role in the Department,
. and appointments, at the time, even that of the Commissioner, had to get union

approval.

Furthermore, where managers belong to a particular organisation, like a specific
union, and promotion and merit awards are discussed, they often favoured and
benefited their fellow union members. Even where managers acted with honesty
and integrity, their decisions were often perceived as a conflict of interest by
those belonging to a different union. Ultimately, such beneficial advantages were

perceived as corruption.

The union influence within the Department had such a profound effect that even
the appointment’of senior, critical and technical staff has been affected with
‘ pOs“t\tlons being filled by those not qualified to hold them.

11




Since the majority of senior managers belong to Popcru, there can be no doubt _

that the union has influenced the strategic direction taken by the Departmqnt
which raises the question as to who protects the interests of the Department
when these are not the same as those of the union.

There has, however, been a slight change in this trend at head office recently,
where a, num'ber of new recruits have been. appointed from the outside since the
advent of the new Commissioner. The current Minister and Commissioner are,
‘under difficult condttlons endeavouring to reverse the sﬂuatton

The fact that senior members “of the Department with management
responsibilities, inciuding Provincial Commissioners, belong to unions clearly

creates a conflict of mterests due to the tasks assigned to managers and junior -

warders.

From a'-legal perspective, the Labour Relations Act directs that the appointment
of employees, their promotion and the termination' of the contract of employment
are matters that fall within the power of the empioyer. Unions may be consuited.

It is apparent that there is some tension between employees’ rights to freedom of
association and their rig'ht to engage in collective bargaining on the one hand and
the common law duties of employees on the other. Under the Labour Re‘fations
Act, senior managerial employees cannot be precluded from. joining a trade
union. However, since management has to decide on a number of Issues that
affect the rights of workers in the lower ranks, and, accordingly, it is imperative
that they act with impartiality if they are to‘further the interests of the Department,

For example, warders who were involved in unlawful activities at Pollsmoor and
disrupted a visit by the Minister were suspended and charged, (See The Cape Argus,
Friday 4 June 2004). A similar approach was adopted at Barberton Prison when there was
unlawfulness and on other matters.
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it would be'advisable if they were to join a separate union from that which
organises within the lower ranks of the Department.

e ‘
South African law would require that any proposal to restrict or limit the right of
senior managerial employees to join whatever union they chose would have to
pass constitutional muster. '

Section 36 of the Constitution does allow the limitation of fundamental rights to
the extent that the limitation is “reasonable and Justifiable” on certain conditions.
However, the Codrts have found a fotal ban on union membership to be
unconstitutional’ and also contrary to the provisions of the International Labour
Organisation Convention.? This, however, would be distinguishable, because it is
not a total ban.

Such a recommendation would be based on the fact that senior members belong
to a separate bargaining unit from which a trade union may draw its members.
The identification of a bargaining unit is largely driven by determining whether the
employees have a shared “cpmmunity of interests”. Such a shared “community‘ of

“interests” does not ordinarily exist betwéen “managerial” employees and more

junior employees. The effect of this would be that senior managerial employees
should not be in the same bargaining unit and therefore trade union as more
Junior employees.

Having separate bodies to represent different staff will therefore mean that the
interest of the Department and the Government will be protected at all levels.
This is a common practice in the private sector. The adoption of the

7« See 84 National Defence Union and Another v Minister of Defence and Another (1999)
% 20 ILJ 2265 (CC), and also SA National Defence Union and Another v Minister of
: . Defence and Another (1999) 20 ILJ 229 (T). '
i See Article 2 and 9(1) of the Freedom of Association and Protection of the Right to
Organise Convention 87 of 1948 of the International Labour Organisation,
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recommendations will deperid Iargely on the manner in which the Department
introduces the proposals to the members of the Bargaining Chamber. \\‘

The Commission also considered the Labour Law Regimes in Canada, United
Kingdom and the United States of America in this regard.

In the interim, while negotiations are being undertaken In the Bargaining
Chamber, the Department can expressly require, through employment contracts,
that senior managenal employees keep secret certain. categories of information
and to recuse themseives from discussions in which the secrecy of the
employer’s information will be compromised. '

3.22 Gangs

Gangs are a very powerful force In prisons. They play a significant role in
corruption and wolence and they pose an ongoing threat to the orderly

functioning of our prisons. It has even been suggested that gangs are in fact
running some prisons. ‘

It has been argued that, as conditions in prisons deteriorate because of
overcrowdmg, gangs get stronger which makes the penal system less effective
because their presence ties up resources that could be made available for
rehabllitation programmes. Furthermore, the prevalence of gangs makes |t
difficuit for the Department to honour the goals of the Correctional Services Act to

ensure the safe custody of prisonérs and to promote their social responsibility
and human development,
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This is at variance with one senior gang member’s deScription to the Commission
of the day-to-day life of prisoners being one of drugs, gangsterism and
corruption.® |

Our prisons do not foster rehabi‘litation, and as prisoners’ in'dividuality, and
autonomy are stripped away they often seek status from gang culture, which is
often defined by violence. In the gang context, your ability to fight and the nature
of the crime you committed gives you a q,uaﬁfied status in prisons. Violence
serves three purposes in prisons: firstly, it makes inmates into men rather than
boys; secondly, it is used to patrol the boundaries of gang space against warders
and thirdly, it divides inmates into men and women. | '

The gangs provide a form of welfare over and above protection from
victimisation. Gangs alleviate some of the pains of imprisonment such as
idleness, boredom, institu.tionalisat‘ion, powerlessness, the deprivétion of goods
and services and even sexual frustration.'

- The phenomehon of prison gangs is not unique to South Africa. What is unique
are the differences in context and hiétdry of our prison gangs, énd although their
origins may be clouded in a combination of myth and reality, the current
functioning of gangs is very real. Tracing the origi'hs of the diﬁérent gangs helps
understand the type of crimes they are oﬂen associated with and their codes of

conduct.*!

’ See evidence of Marius Engelbrecht, Commission proceedings at Bloemfontein High
~,  Court, dated 28 June 2002 at page 735.
10 \ JM. Lotter, ‘Prison gangs in South Africa: A description’, South African Journal of
" Sociology (1988) 19 (2) at page 71.
1 For example, the so-called “number” gangs consist of three (3) tightly organised gang
networks known as the 26s, 27s and 28s. Each has a specific identity and role.
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. Despite their differences, the number gangs, as well as the other, smaller gangs

in prisons, perform certain common functions for their members. These include
personal security, and the fulfilment of physical, psychological and social neéds.

In certain provinces, such as the Western Cape, gang activity is rife both on the
streets and in prison, and there Is a relationship between the street gangs and
the pnson gangs, which reinforces much of the criminal activity, such as drug
smuggtlng, in prisons This collaboration between prison gangs and street gangs
creates an extremely difficult environment for prison warders to work under and
affects rehabilitation programmes. Given the constant movement of prisoners into
and out of prison, there will-always be a revolving door of gang influence. Gang
associations formed outside prison will continue inside and vice versa.

Department members often take bnbes to turn a blind eye to sexual abuse, gang
violence and thefts, and are sometlmes complicit in illegal activities. While gangs
will continue to operate even if there are no corrupt prison officials, the absence
of corrupt officials would be a posntlve step towards dealing with prison gangs.*?

According to the eviden'ce' before the Commission, members of the Department
belong to gangs. The main challenge is for the Department therefore, is to
identify and deal with the members who are said to belong to prison gangs.

Smuggling

Smuggling has always been a problem for the Department. .It is sometimes,
conveniently associated with gang activities by some of the members. Others
always refer to smuggling as happening because of the involvement of members
of the community who visit the prisoners. The evidence heard by the
Commission has clearly pointed fo the fact that the members are as equally

2 See Evidence of Marius Engelbrecht ibid at 744. Also see Fana Peete, ‘Prison Boss
encoura_ged culture of abuse’ Preforia News, 21 April 2004, at page 4.
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culpable for emuggling especially drugs and afcohoi. There are other items,
which are also smuggled into prisor:s, like fire-arms, radios, tape recorders,
fridges, stoves (hot plates), video recorders and DVD players and television
sets.'” These obviously are smuggled to the various cells with the complicity of
the members.

3.23 SupermaxPrisons

Amenjican authorities have devised a number of ways to deal with prison gange,
with the most popular being super-max brisone These prisons ensure maximum
protection for prison staff and inmates within the super-max prison and
throughout the rest of the prison system by |solat1ng the most viclent, prédatory
offenders and fimiting inmates’ freedom, making the potentaal for violence against
fellow inmates or staff practically nonexistent. | o

Having considered the abuse of segregated isolated detention the Commission is
of the view that it would be failing the number of prisoners who testified on its
' impact if centres such as C-Max Prison are not dealt with." The Commission
‘found that Super-Maximum Prisons slich as C-Max and others are institutions of
solitary confinement and torture and cannot assist in the efforts to rehabilitate
prisoners and correct their behaviour. T'hey'also cannot be justified in terms of
the Constitution, the Correctional Services Act, the Regulations or Departmental
Policies.

There is great pressure on the Departme'nt to build more super-max prisons like
C Max in Pretoria and the super-max prison in Kokstad to break the stranglehold
of gangs on our prisons. !t is the Commission’s view, however, that given the
provisions of the Constitution and the need to apply acceptable norms for
hurpane punishment, it. is unlikely that this imprisonment policy in its current form

] :
7 Sec the Chapter on the Durban-Westville Management Area.
Specific attention is paid to C-Max Prison since it fell within the Pretoria Management
Area that was part of the Comnnssmn s termns of reference

17




T

will survive constitutional scrutiny for much longer under the new constitutional ,
and democratic order that seeks to protect basic human rights. 18 W

3.2.4 Recruitment

Any efficient and well-managed organisation is entirely dependent for its
continued success on the calibre of its senior employees. The Department of
Correctional Services is no different. The Commission has repeatediy made the
-point that unless members recruited or profmoted by the Department to senior
positions have the hecessary integrity, qualifications and expertise, problems of
performance and discipline will continue to beset the Department.

Furthermore all employees expect that dlhgence and loyalty will be compensated
by merit awards being granted to deserving members in a regular manner
according to clearly defined policies. The granting of merit awards in an irregular
manner to members not entitied to them has a negative effect on staff morale.

The Commission was serlousty concerned to find that in almost all Management
Areas it has investigated, lSSUeS relatihg to the recruitment, merit awards and
promotion of staff remain a major challenge facing the Department. Recruitment
drives, appointments, promotions and merit awards are constantly tainted with
alfegations of'malpreotices, irregularities and even corruption. The common

feature of these allegations is the manipulation of the Department's processes by
senior officials in the Department.

The Commission heard evidence that the bi-annual recruitment drives conducted
in various Management- Areas are riddied with malpractices, corruption,
irregularities, favouritism and nepotism. The Commission aiso found that

1 Although super-max facilities contimue to exist in the USA, they have been found to

confravene international human rights conventions and to deny inmates’ rights. See
ohapter on the Treatment of Prisoners wherein the Commission rocommends that such
prisons are 1nfr1ngmg on the nghts of priseners.
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inexperienced and incompetent officials were appointed as Heads of
Recruitment. '

The multiplicity of documents and policies dealing with the Department's
recruitment and employment practices adds to the problems of recruitment. It is
extremely difficult for the Department to manage its recfuitment and employment
function properly when it uses a number of different i;olicy documents, which
sometimes contradict each other. | o

In terms of section 7(3)(b) of the Public Service Act of 1994, Heads of
Department are responsible for the efficient management a-nd administration of
their respective departments and are therefore responsible for the execution of
the recruitment function according to the needs of the Department. The Provincial
Commissioner is responsible for implementing and activating recruitment in the
Province. The final decision of all appointments up to the level of senior
correctional officer is vested in the Provincial Commissioner.

From the evidence heard, it is c!eai‘ that Human Resources malpractices in the
- Department nétionally were not confined to recruitmenf, but also extended to the
merit award system. There was also evidence of favouritism in that the wives and
girlfriends of certain senior members were appointed. Some of them were even
given merit awards when they did not qualify to receive same.

The recruitment challenges faced by the Department have been identified in
earlier investigations, one by the Public Service Commission (PSC), which
completed its report on 31 August 2000,

In its investigations into the various Management Areas, this Commission found
that the problems identified by the PSC were all still present. The Department did
not\_\implement the recommendations and there appears to be no reason why it
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did not. it seems that the' Department does not consider the problems arising
from recruitment and merit award malpractices as requiring urgent attention}'\
\t- .

The affairs of the Department in the Eastern Cape Province, at the time of the
Commission’s investigations into the St Albans Management Area, were
effectively run by a group of people closely associated with Popcru. The
Department appeared to have lost total control in this region. It is even more
disturbing that Head Office was aware of the situation but did nothing to rectify it.

The Commission concludes that recruitment, merit awards and promotions are
amongst the most controversial activities undertaken by the Depaf‘tment.16 It is
therefore clear to the Commission that the Depértment is unable to manage the
recruitment of staff. It will be the _Cbmmission's recommendation that the
Department should rather concentrate on its core business, being that of the safe
custody and the welfare of prisoneré, and that the recruitment of staff should be
outsourced to an independent body or any other competent institution.

3.2.5 Disciplinary Inquiries

Discipline is the cornerstone of sound and effective management in any
organisation. It is also the prerogative of management to ensure that there is
effective discipline in any working envirohment. Setting standards of conduct for
the workplace and initiating disciplinary éteps against transgressors are the
jealously guarded territory of managers everywhere, forming as they do an
integral part of the broader right to manage. '

The function of discipline in the employment context is to ensure that individual
employees contribute effectively and efficiently to the goals of common
enterprise. Production and the provision of services are impeded if employees
are free to stay away from work as they pleass, to work at their own pace, to fight

e See the Fifth Interim Report, Bloemfontein Management Area.
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with their feliow employees or to disobey their employer's instructions etc. Hence,
it is the right and duty of employers to ensure that their employees adhere to
reasonable standards of efficiency and conduct.

The Department of Correctional Services has a disciplinary code and procedure,
which was adopted in the Departmental Bargaining Councl, In February 2001.
Despite the existence of this code, employees, senior officials and unions
complained about the disciplinary system in the Department.

Complaints involved a range of issues, including:

. The high rate of withdrawal of charges due to problems adhering to the
three month time frame within which investigations must take place;

. Members do not adhere to disciplinary procedures;
. The disciplinary system Is very weak, if not completely ineffective;
. Managers are reluctant to discipline staff because they either fear being

unpopular or they collude with transgressors;
. Senior members sometimes represent junior members in inquiries;

¢« |nitiators and chalrpersons do not seem.to be accountable to ényone for
ensuring that the hearings take place timeously and properly;

. Delinquent initiators and chairpersons are never disciplined.

In §ddition to these complaints, which the Commission confirmed were present in
md&t Management Areas investigated, the Commission also found that the




“

withdrawal of charges due to time frames being exceeded has contributed
significantly to the state of lawlessness and anarchy in the Department. \\_
. ko

Delays are caused by both Initlators, who are tardy in finalising the investigations
and chairpersons, who are slow to commence the hearings. Although managers
are entrusted with monitoring disciplinary inquiries, they fail to investigate delays
and the withdrawal of charges. Despite them being accountabie they are never
charged for their own failure to investigate such delays and withdrawal of

- charges.

The failure of the Pro_viricial Offices to get directly involved in énsuring that
disciplinary measures are put in blacé seems to the Commission to be an -
abdication of responsibility given that it is obvious that failure to institute hearings
has reached shocking proportions. The Commission has also observed that
Area Commissioners and Heads of Prison do not follow up on criminal charges
that are laid against transgressors.

The Commission also noted that Iack‘of skill and/or collusion in the appointment
of chairpersons of various ihquiries has led to undesirable outcomes in a number
of disci'plinary hearings, particu!arly in the Durban-Westville, Ncome and Pretoria
Management Areas. Some instances have involved serious cases that warranted
the dismissal of employees and yet chairpersons were appointed who had no
power to impose a sanction of dismissal. This was done deliberately by cértain
officers in management to protect the transgressors.

In some Management Areas where intimidétion is the order of the day, like the
Pietermaritzburg Management Area, the Commission heard evidence that
managers are scared of chairing disciplinary cases and are unwilling to impose
sanctions when they have to chair these cases.
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Statistics obtained on disciplinary inquiries for the period 1999 until 2003 show
that a high number of charges are being. withdrawn against officials due to time
frames that had iapsed.

The statistics also confirm that for most offences committed by members, the
sanction imposed is a waming even where the offence is very serious. For
example, warders who had been found guilty of using excessive force, which led
to the death of a prisoner, were given a written warning.'” This has happened in
more than. one ‘inquiry. Simifarly, warders who had been found guilty of fraud by
producing false matric certificates were merely given written warnings.'®

Statistics : Disciplinary Inquiries : 1999-2003

Dismissals | 49 50 35 56'_ ‘
Final written warnings 45 | 174 | 73 | 38 | 48 | 378
Serious written warnings 23 28 29 48 36 164
Written warnings 177 | 103 | 75 | 116 | 111 | 582
Verbal wamings 135 | 176 | 226 | 144 | &1 | 762
Withdrawn 61 | 81 | 125 | 181 | 172 | 620
Acquittalls 72 51 44 38 53 258
TOTALS 562 | 661 | 622 | 600 | 557 | 3002

NOTE: This table is a compilation of available data from the nine Management Areas.
However, the different Management Areas do not all report on the same matters and the
table is therefore not complete information but is indicative of trends.

- See the Durban-Westville Management Area in the full report and the inquiry that
?‘ followed after the death of prisoner, Mr Felize Cele. |
! See First Interim Report in respect of the Durban-Westville Management Area, pages 54
and 55, :




Even where there have been successful prosecutions of offenders in terms of the.
Disciplinary Code and a sanction of dismissal is imposed there is still\ the
. e

possibility of interference. The majority of dismissals in the table above were
overturned on appeal or through interference of a senior official. This happened
in the Bloemfontein Management Area where forty-nine (49) employees who had
been dismissed for intimidating, insulting and stealing from a senior member

- were re-instated on humanitarian grounds by the Provincial Commissioner. The

Commission believes that by so doing, the Provincial Commissioner confirmed

~ the belief of members that they were entitled to intimidate management in the

manner that they did.

In summary, the Commission found that:.

(@) The disciplinary sysiem is generally ineffective and has, in certain

respects, collapsed. This is Iargely the res_.ult of poor management,
including manipulation, abuse and inadequate skills. |

(b) The disciplinary system is often used either to get rid of certain officials or
to retain certain officials by not disciplining them, including those who have
committed serious offences.

(¢}  The lack of appreciation for the serlousness of certain offences leads to
offenders merely being warned after being found guilty of serious
offences, which compromises the interests of the Department and reésuits
in corrupt and dishonest members refnaining employed in the Department.

(d) Justice is compromised when managers, who are involved in deciding
whether a member should be- disciplined, are also appointed as
investigators, initiators or presiding officers in the disciplinary proceedings.

(e)  Neither the Labour Relations Office nor the Legal Services Section of the
Department has rendered the necessary support in disciplinary matters.
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(f) The recommendations of the Commission in its various interim reports that
disciplinary inquiries should be carried out by a Speciat Task Team fell on
deaf ears and were not carried out in many instances.'

3.2.6 Treatment of Prisoners

It has been stated repeatedly that a nation’s civilization is measured by the way it
treats its prisoners. The human rights of priéoners are internationally recognised
and norms have been accepted on how prisoners should be treated. These
include being treated with human dighity and outlawing torture and cruel,
inhuman and degrading treatment or punishment.” The rights of prisoners are
also enshrined' in the Bill of Rights of our Constitution._ There is accordingly a
duty on the Department to adhere to these norms,

Convicted criminals have for a long time been regarded in South Africa as
outlaws. We have chosen to deny their existence and consider them as a qum of

'subhuman species deserving of the consequences of their deeds. This lack of

concern has allowed a mentality to take root amongst many correctional officials

that prisoners can be treated in any manner without fear of sanction.

Consequently, despite all of the pronouncements by our courts in terms of
constitutional "and common law rights, it has become clear to this Commission .
that many members of the Department are of the view that prisoners are in prison
for punishment and not “as punishment”, |

19 See the Chapter on Implementation of Interim Reports for a detailed account from the

Department.

2 \\ See Article 1 and 5 of the Universal Declaration of Human Rights. Also see the
International Covenant on Civil and Pol1t1ca1 Rights, which sets general standards for the
treatment of prisoners in Amcle 10.
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A disturbing example of this is the use of solitary confinement as punishment. It is_
commonly accepted that solitary confinement Is one of the worst forms of torlure

that can be imposed on another human being. It is also a product of our past and |
should not be resorted to as a norm by prison officials in our new democratic

order.

If detéhtion in isolation is used for the purposes of discipline then the detention is

~ penal in nature and cannot be Justlf ied in terms of section 79 of the 1959 Act orin

terms of section 30 of the 1998 Act which deals with the segregation of prisoners
and provides in terms of section 30(9) that segregation may never be ordered as
a form of punishment. o

The Commission has found that the Department uses de. facito solitary‘

‘confinement without adhering to the safeguards of the Act, which has severe

implications for the psychological well-béing'of prisoners. Having considered all
the evidence and the trauma suffered by prisoners detained involuntarily in
isolation once convicted for a discipiinary transgression, the Commission can find
no justification for such detention other than that the objective is to punish

prisoners who transgress the rules of the prison.

The Commission therefore recommends that the concept of solitary confinement
be abandoned in order to recognise the trauma suffered by so many who-were
detained in this way. In its place, the Commission recommends that Jthe term
restncted confinement” be used, but that it may only be ordered in very serious

. dlsc1phnary cases, subject to stnct monitoring.

A focus on discipline in the prison syStem and an evaluation of the process
followed to punish those who transgress the rules is also necessary. The
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disciplinary process is a prime example of abuse. by officials. If prisoners
complain, they are then subjected to punishment.®’

The Department therefore should consider setting up a procedure that will enstre
there are d|30|plmary inquiries that comply with the rules of natural ]LIStlce and are
held in public in order to improve transparency and accountabllity.

3.2.7 Visltations

Visits are also problematic; they are either abused in that prisoners have to pay
for visits, or they are deliberately shortened. Instead of receiving their full quota of
forty five (45) minutes per visit as they are entitled to, prisoners in some

. Management Areas were only allowed a visit of ten (10) minutes. A Head of
Prison attempted to justify the infringement of the privileges of prisoners on the
grounds of the prison being overcrowded and that the Department does not have
enough personnel to supervise these visits.

‘In Leeuwkop Management Area there was evidence of prisoners being allowed
by members o have unauthorise'd contact Visits. During some of these visits
prisoners were given an opportunity to have sexual intercourse with their wives or
girlirlends on payment of a fee to members * ' |

For example:

(a) The pnsoner, Mr David Nkuna at Leeuwkop Prison, who complained about the

‘ fact that the gangsters wanted to stab him, is the one who was sent to isolation
and not the gangsters ( See Leeuwkop Transcript Volume 34-at page 2 677).

(b) The prisoner in Pretoria who complained about being sodomised is the one who
ended up being detained in isolation; (See the evidence of Louis Karp dealt w1th
in detail in the chapter on Sexual Abuse of Prisoners).

% (c) When the prisoner, Mr Abel Ramarope, requested help from a nurse to assist in
% arranging food for a group of prisoners waiting to be tested for Aids, he was sent
‘ ~ toigolation when he told the nurse that her advice was not helpful.
2 See Volume 5 of this Report.
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3.2.8 Nutrition
| | !
The Commission has heard numerous bompIaints from prisoners’in almost every

“Management Area regarding the fact that they do not receive three meals every

day, that warders eat the food intended for them, that they seldom get sufficient
meat and so forth. In its eariier reports, the Commission has acknowledged the
fact that food is an important commodity inside the prison and that it is used as a
commodity not only by prisoners but also members. Internal corruption was
ultimately exposed in Grootvlel Prison Where a number of members augmented
their income by selling chickens to the prisoners.® This complaint was also
received in other management areas. . o

There was evidence of members "combining meals for prisoners, for examble,
supper and lunch or breakfast. and lunch so that they can leave early, to attend
their errands or to suit their working conditions.  This Is happening,
notwifhstanding the rule that prison'ebrs should have three meals which are six
and a half hours apart and fourteen (14) hours between supper and breakfast. In
some cases supper (which is combined with lunch) is served eighteen (18)
hours before breakfast. S

The catering of food is a well developéd industry in South Africa. The focus of the
Department and its ‘members should be on its core functions, namely securing
prisons and rehabilitating prisoners. In outsourcing the supply of. food the
Department can reduce corrupfion in prisons. '

» See chapter dealing with the Theft of Prisoners’ Food at the Pretoria Management Area.
2 For more details see the Fifth Interim Report. '
28
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3.2.9 Sexual Violences

This Chapter hlghitghts the horrific scourge of sexual violence that. piagues our
prisons where appalling abuses and acts of sexual perversion are perpetrated on
helpless and unprotected priseners. In dealing with the subject, the Commts_sron.
examined the factors that contribute to such sexual vid!ence, the treatmen{ meted
out to prisoners (sentenced and awaiting trial) who have been sexdally abused,
the existing policies within the Depariment dealing with such abuseé and the -
vulnerabillity of young, gay and trénssexual prisoners. |

During its hearings in Bloemfontein and Pretoria, the Commission heard the

- testimony of a number of victims of sexual abuse® at prisons situated in the

abovementioned management areas. The evidence underlined that sex is a
tradable commaodity in prison and that vulnerable, young prisoners become sex
slaves whilst incarcerated. Prison warders sell them to the highest bidder 'despite
the fact that prisoners are dependent on these very same warders to ensure

_their safety whilst in prison. Indeed, warders are themselves implicated in many

of the sexual assaults.

if the Depariment keeps on ignoring the fact that sexual abuse is rife in our
prisons‘ and that there is an extreme likelihood that prisoners who are exposed to
violent unprotected sex will in all likelihood contract Alds, then it is effectively, by

omission, imposing a death sentence on vulnerable prisoners.?

s The Commission would have felt much more comfortable to refer to these abuses as

rapes but at the time of writing this report, rape was still defined as “a male having

unlawful and intentional sexual intercourse with a female without her ‘consent.” See

Snyman Criminal Law (1995) at page 424. This traditional definition emphasises c]ea.rly

« the notion that a man cannot be raped, whilst most cases heard showed that male rape is a
\ reality and that rape is as bad for a male as it is for a female.

" Statistics show that 40% of prisoners are incarcerated for less than one (1) year and that

an average 25 000 prisoners are released from prison every month. Consequently, 300




Evidence h.eard in Pretoria shows that there was a shbcking lack of empag{w and
sensitivity by some members of the Department for priseners who are sexually
abused. When a young prisoner at the Medium A Prison Grootviei, reported that
two prisoners had sodomised him, Instead of receiving support, he was then
sodomised by the warder in the first of many such assaulits. In fact, the number of
cases the Commission heard all point to the fact that sexual abuse in prisbns is
rife. Evidence also revealed that homophobia is very real amongst the prison
warders whose prejudice impacted negatively on how they treat prisonérs who
are sexually abused by their co-inmates. .

In theory, the conditions for unsentenced prisoners should be better than those of
sentenced prisoners since they are not yet convicted of ény offence and should
be entitlied to be presumed innocent by law.”” However, when examining the
Department's policies and procedﬂres, it is clear that unsentenced prisoners ih
South Africa have far fewer rights inside the_prisoh than sentenced prisoners.
This inequality is demonstrated in the very different policies that apply to
sentenced and unsentenced prisoners who fall victim to sexual abuse.

The Department has specific. policy dictating how prisoners who have suffered
sexual assault should be tre_ated. However, it is clear that none of the sexual
assault victims who testified before the Commission was given the treatment the
policy envisages. What became apparent is that the Department's well-designed
policies relating to sexual abuse are not implemented and adhered to by
members. It is clear that there are severe shortcomings in the system,
particularly relating to the treatment meted out to prisoners and, especially, the
awaiting trial prisoners. '

000 prisoners return to the community each year. If they are infected, whilst in Prison,
then they bring their infections with them,

77 See section 35(3)(h) of the 1996 Constitution, which provides:
“Every accused person has a right to a fair trial which includes the right to be presumed
innocent, to remain silent and not to testify during the proceedings.” - '
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3.210 Police Investigations .

The sexual abuses at Pretoria Local Prison also compelled the Cornmission to
focus on a related issue regarding police investigations in a prison environment.
This state of affairs Is unacceptable for the following reasons:

(@)  The officers can never conduct an investigation freely without interference -

because the complainants are inside -the secure envirohment and
: complaints can therefore only be brought to the police officers with the co-
operation of the Depértment. |

(b) The investigations can hardly be done in confidence because of the

- required co-operation of the Correctional Services members in bringing
and taking complainants to the police. o '

{c)  Most importantly, it is very problerhatic if a complainant lays a charge
against a member. There is ample opportunity and time for intimidation
and interference in the criminal matter because the Department and the
South African Police Service function ‘independently from each other.

It is plain to see that this situation is untenable. it gives the members of the
Department of Correctional Services the advantage of interfering, coercing and
intimidating witnesses when matters are investigated against them and at the
same time, many acts of corruption, assault and cr_imihal transgression are not -
reported because the person reporting such corruption will not be protected as a

result of his or her exposure to the greater personnel working in the Department.

Therefore, complainants, who do complain about the conduct of Correctional
Services members, are certainly not in a position to do so In confidence to the
Sou {1 African Police Service. The police, on the other hand, are also hampered
in their investigations because they cannot investigate, without making it known
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to the personnel of the 'Department whom they are investigating and who the
complainant in the matter is. The successful compietlon of these investiq\a\tsons
becomes virtually impossible and justice is ‘seldom dene due to the limited
access of the police to the Prlson. '

3.241 Parole

The Commission received numerous complaints from prisoners and occasionally

- from members of Correctional Services about the Department’s pat*ole policy, the

conversion of terms of imprisonment to-correctional supervision, the remission of

- sentences and transfer of prisoners from one prison tc enother. The Commission

was able to establish that there are problematic areas reizting to parole because
of mismanagement and/or corruption.

Department officials seem to be exercising unfettered discretion in respect of a
‘parote and transfer, n_otWithstanding the fact that the Appeilaie Division has
previously stipulated that an officlal may not exercise unfettered discretion. He or
she is bound by the provisions of the enabling statute. Officials are clearly
exercising this unfettered discretion because there are no checks and balances
in place to ensure that in exercising their discretion, they act within the

parameters of the law and the Constitution

This state of affairs encourages corruption because the affected prisoners can
only with great difficulty and at great cost challenge actions the.members take. In
some cases, the only way prisoners can ensure that they get what they are
entitled to is to curry favour with, or even to bribe, Departmental offi cials| Thess
are., however, the duties that members are supposed to perform without any
financial gain. Prisoners In every prison the Commission investigated complained

about this issue
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' The risk factors involved in releasing a person on parole, or correctional
supervision, are similar to the risk of releasing offenders on bail and our Courts

have highiighted these in a number of judgments. However, a number of
problems have emerged relating to the implementation of parole in practice.
These complaints were best demonstrated through three cases- that were
presented to the Commission, amongst many others.

Medical parole was also an issue raised during the Commission’s investigations.
There was evidence in the Johannesburg Management Area that some prisoners
already on their deathbed with c'hron_ic diseases were refused parole. In this
regard the Commission also considered the matter of the prisoner Mr Stanléy
Ndlovu, who as a result of being stabbed was paralysed and suffered the loss of
the use of his. lower back muscles and lower limbs. Despite Mr Ndlovu’s

- application being supported by medical doctors, the Head of Prison as well as the

Chairman of the Parole Board, the then Provincial Control Officer refused the
application for parole without furnishing reasons.

~ Parole Boards form one of the most importént components in the criminal justice
'system chain. The task of the members of the Parole Board is to decide whether

the person should be released befor‘e‘serving the full sentence that the judicial
official imposed. Needless to say, that decision is one of the most important
decisions that could be made in respect of any offender in the Department.

‘In 1998, the Departmént compiled guidelines, which were utilised in .the

Department for the purpose of assisting Parole Boards to ensure that some
uniformity existed in deciding on the placement of prisoners on parole. However,
the guidelines call for a system of credits for good behaviour, which is not a
simple system that is understood well by the members.

. - ' ’ ‘
Theystatistics provided by the different Management Areas suggest that there is

confusion around the parole system. There certainly are inconsistencies in the
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information given and huge discrepancies in the percentage of prisoners who are |
granted parole in the different areas. | . \
. : - * .

_ Accordingly, there is the potential for the Department to be embroiled in a

number of legal disputes before courts of law regarding the issue of parole as set
out in the above policies. This has already happened in a number of cases that
have been taken to court, which is not only affecting the Department of
Correctional Services but also clogging the Motion Court rolls in the different
divisions of the High Court in South Africa.

Given these problems, it is necessary to restore credibility and respect fo the

Parole Boards. This can be done through ensuring that their indepenidence is.

expressly stipulated. The Office of the Parole Board should also preferably be
managed and supervised by outside people and should be placed outside the
prison system or that particular Management Area. |

3.2.42 Conversion of Sentence

‘The conversion of senténces from imprisonment to correctional supervision is an
issue that has caused a great deal of dissatisfaction amongst Inmates, The main
concern of the Commission is that there is a strong belief .amongst the prisoners
that members do not convert senténc;es on the basis of faimess and in
accordance with the provisions of the regulations that gov‘efn such conversions.

Although this Commission has not found any convincing evidence to
substantiate the claim of payment for the conversion of sentences, it has found

" sufficient evidence to support the fact that numerous problems exist in the

manner in which Departmental officials apply the provisions relating to the
conversion of sentences.
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The Commission has examined the con'cept_ of correctional supervision- as it
relates to sentenced prisoners during its investigations and believes the
Department should also utilise correctional supervision to address’ overcrowding |
in our prisons. The Commission is'of the opinion that a proactive Departmental
policy that uses the procedures the Iegisiaiture provides to convert sentences to |
ones of correctionat supervision will steadily reduce the prison pop';jiati'en.

It should be étressed. however, that the Commission’s advocating of the
aggressive application of correctional supérvision does not mean that it is
insensitive to the victims of crime, as the early release of the perpetrators is likely
to cause them grief. In this regard, the Commission has taken note of,_and
agrées with, the opinion of Kgomo J, in S v van Rooyen®® wherein he referred to
the void in the provisions of section 276A(3) of the Criminal Procedure Act
dealing with correctional supervision. '

The Commission has also examined abuses of the system uncovered during its
investigations and highlight two such cases in its final report? The first case is

: that of Mr Marimuthu, who was sentenced to four (4) years imprisonment, one (1)

‘year of Which was suspended, for dealing in mandrax tablets. After two appeals, -

both of which were denied, Mr Marimuthu was granted bail in order to petition the
State President. Despite the number of courts involved and their judgments, he
was then brought before a magistrate, who granted him correctional supervision.

It was obvious to the Commission that this case was handled in an extra-ordinary
manner and that the Area Manager, was. primarily responsible for keeping Mr
Marimuthu out of prison. "

u

2" 2000 (1) SACR 372 (NC).
» Both these cases arose from the Durban-Westville Management Area,
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The second case was that of the then chairpers'o‘n of the Parole Board- of the
Durban/Westville Management Area. He had recommended the converﬁxion of a
six (6) year sentence of a prisoner who had been convicted of a sexual offence to
correctional supervision, The Chairperson made false declarations about the
prisoner's appearance at the Parole Board and régarding the number of years he
had known the prisoner. He made irresponsible sfatemenfs regarding the
seriousness of the sexual offences that were committed by the prisoner and also
falled to ensure that the prisoner had complied with the Magistrate’s order that he
should attend a sexual offender’s course before conversion of the sentence.

This member completely abused his discretionary power and position by
motivating in his.report that a sentence be converted in circumstances where
conversion was clearly not justified. It has also been clearly shown that the

Chairperson lacked the skills and expertise to hold the position of Chairperson

and in this regard the Commission recommends that the Department should
ensure that all officials holding such positions have the necessary expertise and
integrity. |

Notwithstanding the aforementioned, the Commission femains firmly of the view
that properly managed and applied, the applications for the conversion of
sentences to correctional supervision will result in a steady reduction of the
prison population -in our country. - Rehabilitated prisoners who qualify for
correctional supervision should not continue to be incarcerated at enormous
expense to the South African taxpayer and the Commission sees no reason why
the Commissioner should not apply his discretion with greater resolve and vigour
by applying for the conversion of sentences across the board for all qyalifying
prisoners.
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3213 Judicial Inspectorate

A

The Judicial Inspectorate was established in terms of section 85 of the 1998 Act
and is an independent office under the control of the Inspeéting Judge. The
purpose of the Judicial Inspectorate, as defined in the law includes the inspection
of prisons in order to report on the treatment of pr-isoners, conditions in prisons
and any corrupt practices in prisons.

- Professor Dirk van Zyl Smit, one of the drafters of the legislation, testified before

the Commission that the drafters had intended the Judicial Inspectorate to
Investigate both treatment of prisoners and corruption because they saw a key
relationship between these factors. - ‘

Despite this, the Office of the Inspecting Judge recjuested in 2000 to be relieved
of ifs mandate to investigate and report on “corruption or dishonest practices in
prisons’;. The reasons were that the good relationship between Independent .
Prison Visitors (IPVs) and prison officlals would be compromised and the -

" inspectorate's work hampered. It was also argued that the Department already

-has an Anti-Corruption Unit, which investigates corrupt and dishonest practices in

prison, and that the presence of IPVs in prisons has an inhibiting effect on
corruption and dishonesty.*® The prcviéions_ of the Act enabling this office to
investigate cbrruption were subsequenily amended during 2001.

Although the Office of the Inspecting Judge has concentrated only on the
treatment of prisoners, particularly overcrowding, evidence points to prisoner
dissatisfaction with how they are treated by members in prisons.®'

3 % See Annual Report 2000 at pages 18 and 19.
See Chapter on Treatment of Prisoners for & more detailed report on abuses in our
prisons. - - ' y
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There was also evidence that pointéd to the fact that IPVs may not bs getting the
assistance or co-operation they are entitled to from the Department."’z‘\The
reports on this lack of co-operation are of concern and inciude evidence from -
some of the IPVs that members of the Department have assaulted them.

It ié clear that unless the status of the Inspecting Judge is enhanced and the
powers of his office increased, the right of prisoners to be detained in conditions
consistent with human dignity will not be achieved. The Office of the Inspecting

- Judge and the IPVs must be respected and their credibility protected by the

Department for the system to succeed. In this regard, the Office must be given

~ additional powers to deal with those members who are set on frustrating its

officials in performing their work.

Section 93(1) empowers the IPVs to deal only with “complaints of-priéoners”. This .
means that even if IPVs were to observe an irregularity or corruption or mak-
administration they may not deal with it unless a prisoner compiains. It makes fhe
office reactive instead of being prdéctive. This definitely disempowers a
watdhdog in the performance of Its duties, which could not have been the
intention of the legislature. Furthermore, the Inspecting Judge should be given
the means to ensure that the recommendations the I1PVs make in the various
prisons are carried out if he agrees with them.

Considering sections 85(2) and 90(1) of the Act, the Commisslon has come to

- the conclusion that the Office of the Inspecting Judge is merely ar reporting body.

Internationally, however, It is_accepted that an oversight body has much greater
legitimacy if it also has decision-making powers. '

It is clear from the Act that the drafters anticipated that the Judicial Inspectorate
would be an independent entity. This independence would ensure that the

32 See the memoranda by the Independent Prison Visitors (IPVs) subrmtted to the
Commlssmn, Head Office Exhibit ‘Q’.
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~ Inspectorate. is not subject to the whim of the Departmenf. In such an
independent capacity, it would act as a watchdog and be capable of ensuring that
any wrong committed by officials within the Department wouid be brought to
book. Evidence placed before the Commission, however, suggests that the
provisions of section 89 of the Act also compromise the antigipated'
independence of the Office of the Inspecting Judgé from the Department in terms
of both staff appointments and accountability and control over budget allocations.

Considering the complaints from the prisdnérs about their treatment during the

Commission hearings, it is clear that the full independence of the Office of the.

Inspecting Judge would most certainly mean that the prisoners as well as the _
. public have more confidence in the Office of the ,Inspecting‘ Judge,

Given the importance to the country of dealing with corruption, it is the
Commission’s view that the amendment of the -Act to remove the investigation of
corruption from the Office of the Inspecting Judge was ill-conceived.

. However, since the Office of the Inspecting Judge has argued to be released
“from the function of investigating corruption, it should at least have an obligation
to receive complaints on corruption, which can then be passed onto an
independent agency (“Prisons Ombudsman”), which is recommended to be
established in terms of the Commission’s récbmmendations. |

l This will help to ensure that corruption is combated on all fronts.

3.2.14 Prison Ombudsman

Corruption is a major challenge for the Department and South Africa as a whole. |

Corruption poses a major threat to the very fabric of a democratic state and should
' theipfore be combated to save our young democracy. The Government's legal

framework, in the fight against corruption in the civil service, covers institutions,




statutes, regulations and policies, including the Office of the Auditor-General, the
Public Protector, the Inspecting Judge and_the Special Operations Di;\ectofate
within the National Prosecuting Authority (Scorpions), among others. All bf these
are meant, among other things, fo ensure ‘that the Public Administration is
corruption free. |

The specific challenge to the Depariment, however, is that unless corruption is
addressed urgently, it has the potential of'discrediting whatever transformation
initiatives the Department might. have planned. The main thrust of the
Department's anti-corruption strategy should be to encourage the disclosure by
employees and prisoners of whatever fransgressions members, pnsoners and
visitors to the various institutions might have committed.

Prisoners are in a pdsition to blow the whistle on corruption in prisons.®
However, because of their circumstances, it is necessary to protect those who
are prepared to blow the whistle on corrupt officials. Similariy, the members of
the Department who are prepared to éol-operate need to be protected because of

_ the extent of intimidation within the Department.

24 did not instil confidence with the South African public as to

The Setlai inciden
the Department’s commitment to protect whistle blowers as anticipated in the

Protected Disclosures Act No. 26 of 20‘00.35

% See the Fifth Interim Report dealing with corruption at the Grootvlei Prison, which would

never have surfaced before the Commission had it not been for the prisoners being

willing to blow the whistle. 7

See the Chapter dealing with the Implementation of Intenm Reports (Fifth Interim

Report).

See “Call for more support for whistle-blowers™ — Business Day, Thursday 20

October 2005, as follows:
“4A number of people who exposed corruption in the workplace have found
themselves at risk of losing their jobs, facing charges of insubordination or being
isolated. These include former Grootvlei prison head Tatolo Setlai, who exposed
corruption at the prison by allowing prisoners to film warders engaging in illicit
activities.After the exposure, Setlai was charged wzth unrelated offences by
prison author:tzes and spent two vears on suspension.’

34
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To facilitate whistle blowing, toll-free liries are very ‘effective. The opening of a
toli-free line by the Commission during its investigations was very successful in
that it was been able to ‘receiv‘e complaints from all over the country.

A new Anti-Corruption Strategy Plan to fight corfuption internally was
implemented in August 2003. The strategy has a three-pronged approach,
namely Investigations, Prevention and Social Responsiblility. The Depaftment has
also restructured the sub-branch of Legal and Special Operations. There is a unit
in this branch called “Departmental Investigation Unit", which i$ intended to
investigate corruption internally.

However, corruption is'a mammoth task and it cannot be left to the Department
alone to deal with. The Department has always had an anti-corruption unit and
yet this has not been effective in dealing with the problems. The Department's
anii-corruption strategy cannot be considered in isolation from the Department's
capacity and the role that could be hlayed by an independent agency. The

- Department can retain the Prevention and Social Responsibility components of

their three-pronged approach. However, the investigation branch should be gi\}en

'to an outside agency, to ensure, 'among' others independence and impartiality.

This does not mean that the Department should not have an anti- corruption unit,
but the Commission is of the opmmn that there should also be an outside agency
to Jook into the issue of corruption.

An independent agency can also act as a watchdog, monitoring the employees of
the Department, including the members of the Department’s anti-corruption unit.
As the Roman maxim goes: “who guards the guards?”

For the Department to be ablé to fight corruption, it must have not only the

- capacity to do so but also members of staff who are “willing and able” to fight

corruption. For members of s;taff to show their willingness and ability to do so,
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they must be well trained. The Department has conceded that there is a lot of
intimidation within it, which means that even isshes of relative simplicity Sl*qh as
disciplinary inquities have been ineffectively dealt with. In fact, they afe an
embarrassment to the Department. .

Other Government departments have internal anti~corruption units. But even in
these situations, it is found that there are outside agencies Involved in overseeing
the work of the department. In the case of the Department, the drafters of the Act .
originally regarded the Office of the Inspecting Judge to be the appropriate body
to oversee the Department. However, it no longer has this function since
Parliament deemed it appropriate to amend the Act.®® '

It is the Commission's considered view that the fight against corruption and‘
maladministfation will have to be taken away from the Department and placed
under the jurisdiction of an independent office, which will be committed to fight
corruption and maladministration within the Department. In terms of section 3(1)
of the Act, the Department “is under the control” of the Commissioner. He thus

cannot investigate himself,

It the light of the above, it is the Commission’s view that an Office of the “Prisons
Ombudsman” or an independent agency with any other name entrusted with a
role to investigate corruption should be formed in addition to the Office of the
Inspecting Judge. However, if costs are a constraint, consideratioh should be
given to opening up another directorate within the Office of the Inspecting Judge.
The Commission has expressed its reservations about the fact that corruption
was removed from the duties of the Office of the Inspecting Judge. it Is still the
Commission’s view that the issue of corruption cannot be easily divorced from
the treatment of prisoners.®’

3 For more details on this, see the chapter dealing with the Office of the Inspecting Judge.

37 See Chapters on Treatment of Prisoners and Sexual Abuse in Prisons that reflect that
corruption directly impacts on the treatment of prisoners, '
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3.2.15 Overcrdwding

Overcrowding is a major challenge for the Department, which has its own

champion In the Inspecting Judge of Prisons.*®

Overcrowding, especially gross overcrowding, exacerbates, but does not cause,
the problem of corruption and maladministration in our prisons. It also stretches
the Departmeﬁt's resodrces to the limit, and it affects the 'rehabilitation of the .
prisoners, the health system and the education system W|thm prlsons
Overcrowding also encourages the sexual abuse of mmates

Co'nditions are sometimes unsanitary and unbearable in that one tollet is shared
by up to sixty (60) prisoners. Prisoners also have to share beds, sometimes two
(2) to a bed, whilst others sleep on tHe concrete floor-and sometimes with only
one blanket to share.® In some of the prisons, like Bizana, prisoners were
sleeping in shifts.

- Overcrowding has a ripple effect on a number of leveils and the Department
‘needs to address it before it becomes tncontroliable. There is no international

norm stating what an overcrowded prison is, but the Convention against Torture

and other Cruel, Inhumane or Degrading Treatment .or Punishment gives a

guideline. Seven (7) square metres per prisoner as an approximate, desirable
guideline for a detention cell has been suggested M

3 The Commission is of the opinion that the Inspecting Judge’s Office has done good work

in this regard.

Mr Johnson, the Western Cape Correctional Services spokesperson, was quoted as saying
that

39

“While prison authorities were aware that sexual abuse was taking place in jails, the
biggest problem they faced was overcrowding. Our first priority is to reduce prisons
numbers so that we can deal effectively with other challenges.” (See T?ze Cape
Argus, 19 June 2004).
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a W See Mr Morris’ evidence — — Cape Town Transcript, Volume 7.

See case of Kalashnikov v Russia (Application No. 47095/99) Judgment — Strasbourg -
15 July 2002,
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The Department cannot simply build more pnsons to solve the problém of
overcrowding, a fact that has been accepted by- most crlmlnology scholars.

In ‘the Co.m'rnission’s view, there are a number of factors that contﬂbute fo
overcrowding. While the new sentencing laws, the new bail laws and other
factors have been highlighted as factors contributing to overcrowding, the
maladministration42 within the Department has not been hxghllghted or
considered as a major contributing. factor to overcrowding.

For example, even though there is a prison in Bizana, which was 400% full *3
about eighty (80) kilometres away there is the Kokstad Prison, which was about'
7% full. Whatever the state of the Kokstad Prison is, surely. for 'fhé sake of
protecting the right of pr'isoners who have to sleep in shifts, one could consider
moving some of the prisoners from Bizana to Kokstad Prison.** At the time of the
Commission hearings this had not been done. There were other management

areas with similar problems.

The issue of overcrowding is also a product of mismanagement, among others, in
the application of parole provisions and in adequate plannihg regarding the
impact of bail and minimum sentences legislation,* the failure to implement the

'
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See Chapters dealing with Parole and Treatment of Prisoners

See Mr Morris’ evidence — Cape Town Transcript, Volume 7,

“ According to the 2004 Inspecting Judge’s Report, the Lusikisiki Prison was 285%
overcrowded, The latest reports from Parliament have indicated that as of

_ September/October 2005, Durban-Westville Management Area was in the same
unbearable state of overcrowding. The same principle would apply with regard to
Lusikisiki and Durban-Westville, which are not far from Kokstad.
A study by Mr Lukas Muntingh indicates that the length of prison sentences is increasing,
While large numbers of prisoners are given short sentences of up to six (6) months (49%
in 1999), this figure has reduced over the last decade and a half and more prisoners are
now recewmg sentences of more than two (2) years (10% of prisoners in 1984, compared
with 31% in 1999). (See Reform and Stasis: Transformation in South African Prisons by
Amanda Dissel and Stephen Ellis, Obtained from www.csvr.org. za/papers/papdse.htm).
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recomfnéndations of some of the agencles that investigated the Department
previously.*®

The Department mismanaged the situation in that it failed to project and forecast
that by changing the parole regulations or guidelines47 there would be an
upsurge in the number of prisoners in the system, particularly if one takes into
account the imposition of the minimum sentences and strihgent bail laws.

Furthermore, the manner in which parole is dealt with by officials of the
Department cannot be ignored. There has been an increase in the number of
sentenced prisoners, which could be attributable fo a number of factors, infer alia,
the sentencing trends. However, the other contributing factor is the issue of
parole, and the Department's parole system has not been producing the desired
results.*® '

This Commission is of the view that the State President’s granting of amnesty fo
sentenced prisoners can be utilised o reduce overcrowding in our prisons.

n the cichrr‘istances, it is the Commission's v.iew that the Depariment's
consideration of this particular practice could result in both goodwill and an
alleviation of the problem of overcrowding.  Other suggestions which can assist
with overcrowding are discussed In the Chapter.

In particular the Management Audit of 2000.
The Policy Directive No, 1/8/B, “Penalisation Factors:Applicable on Parole Boards and
delegated officials” of 23 April 1998, required that a prisoner had to serve three quarters
of the sentence imposed upon him before being considered for parole. This was contrary
to the provisions of section 65 (4) of the Correctional Services Act No. 8 of 1959. The
1959 Act stated that the person would have to serve at least half of the term of
imprisonment before being considered for parole In other words, the Department
increased the period that was applicable before prisoners could be considered for parole,
contrary to what had been provided for the Legisiature in the Act. The Department,
L through regulations, was also violating the rights of prisoners to be considered for parole
at an earlier stage. (For morte details see the Parole Chapter).
@ % geethe Chapter on Parole and the Department’s failure to act on its own guidelines which
were stringent, :
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3.2.16 Abuse of Power

| | | N
The treatment and harassment’® of female employees of the Department, the
abuse of power by senior officials and the manner in which the Department's
disciplinary systém is open to manipulation and abuse by sehior officials were
highlighted by, amongst others, a series of events at the St Albans Prison.

Evidence was led by three (3) complainants, who were sexually harassed by a
senior official. Hs made suggestive-comments and sexual advances, touched
them inappropriately and kissed one of them.

However, he was never disciplined, but “promoted” to the Provincial
Commissioner's office shortly after the complainants had laid the charges, a clear |
message to these women that they would not be believed. In the meantime, the

women  were subjected to.a torrid time both in the investigation of their

complaints and to victimisation in their working environment.

It is ‘expected of officials employed in positions of authority in the Department to
maintain exemplary conduct and at all times to adhere to higher standards of
dedication, impartiality énd integrity in the conduct of their duties. No
circumstances justify officials abusing their power to victimise subordinates or to
achieve sinister objectives.®® Whilst the sexual harassment was the best
example of the Abuse of Power, it is prevalent in other areés as well.

® The Commission is of the view that harassment is a by-product of the hierarchical

relationship in the Department and that the harassment constituted an abuse of power.
See C Cooper “Harassment on the basis of sexual gender: A form of unfair
discrimination” (2002) 23 ILJ 1 at 1.
C Cooper op cit 1 states as follows:
“Harassment is discriminatory because it sets up an arbitrary barrier to the full
and equal enjoyment of a person’s rights in the workplace. It also constitutes a
violation of the dignity of the individual and it can never be deemed acceptable
by the individual.”
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Against this backdrop, it was disturbing for the Commission to discover that
although all three (3) complainants had been exiremely traumatised by the
sexual harassment” they had endured at the hands of the official, they
repeatedly stated that their main area of grievance was the manner in which
officials of the Department had dealt with their complaints.

The disciplinary proceedings, which one of the’ bomplainants was subjected to,
were riddled with irregularities and delays by several officials, Including the
Provincial Cbmmissioner who interfered with and manipulated the process to
obtatn a desired outcome. The Prov;nc:al Commissioner’s actions may even,
have been malicious. A line-manager was deliberately ignored in exercising his
authority over a subordinate, an investigator was imported to investigate the
matter and a special initiator and chairperson were selected to hear the matter.
The evidence pointed to the fact that all of this was- done to obtain a pre-
deterfnined result.

The complainants alleged that instead of being assisted by the Department, they
were victimised to the extent fhat one of them decided to resign, another had fo
be medically boarded and the third, who decided to remain in the service, was
subjected to disciplinary proceedings and ultimately dismissed by the
Department. Her case is a classic example of how the Department's disciplinary
process can be manipulated to bring about a desired outcome should anyone
challenge those in senior positions. *

o1 Secton 6(3) of the Employment Equity Act No. 55 of 1998, clearly defines

~ ‘harassment’ as a form of unfair discrimination and it is prohxb1ted on any one of the
listed grounds in section 6(1), which reads as follows:

“(1) No person may unfairly discriminate, dzrectly or indirectly, against an
employee, in the employment policy on practice, on one or more grounds,
including race, gender, sex, pregnancy, marital status, family responsibility,
ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV

\ status, conscience, belief, political opinion, culture, language and birth.”

52 See Chapter on Disciplinary Iniquiries for an in-depth discussion, (
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‘The Commission is concerned that the Department, through the conduct of its

members, is at risk of being vicariously llable for the failure to take reasoh\able.
steps to protect its employees against sexual harassment. Recently the Supreme |
Court of Appeal in Media 24 Ltd and Another v Grobler™ held that it is settled law
that an employer owes a cqmmdn law duty of care towards its er'nployeers. In
casu, a ménager failed to take action when he received a complaint and the court
held that the employer was vicariously liable for the mana'ger’s failure to take
action against the alleged perpetrator.®* In the circumstances, if the Departrhent

- falled in |ts duties as it did in this sexual harassment case, it may be wcanously ‘

liable for a claim of damages.*

Incidents of sexual harassment also surfaced before the Commission at the -
Durban-Westville Management Area, where a senior member harassed a junior
member after hours at the staff quarters.® The said senior official was also not

. brought to book.

Such abuse of power and manipulation of the disciplinary process reinforces the
Commission’s view that disciplinary inquiries are a major problem and challenge

5 (2005) 7 BLLR 649 (SCA). Also see R le Roux “Sexual Harassment in the
workplace: Reflecting on Grobler v Naspers (2004) 25 ILJ and B Whitcher “Two Roads -

to an employer’s vicarious liability for Sexual Harassment: Grobler v Naspers Bpk en ‘n

' Ander and Ntsabo v Real Security CC (2004)” 25 ILJ 1907.
“ - Opecitat650G-H.
>3 See section 60 of the Employment Equity Act that deals with the liability of an employcr

The relevant sub-sections read as follows:

“(1)  Ifitis alleged that an employee, while at work, conrravened a provision of this
Act, or engaged in any conduct that, if engaged in by that employee’s employer,
would constitute a contravention of a provision of this Act, the alleged conduct
must immediately be brought to the attention of the employer.

(2) The employer must consult all relevant parties and must take the necessary steps
to eliminate the alleged conduct and comply with the provisions of this Act.

(3) If the employer fails to take the necessary steps referred to in subsection (2), and
it is proved that the employee has contravened the relevant provision, the
employer must be deemed also to have contravened that provision.

(4) Despite subsection (3), an employer is not liable for the conduct of an employee
if that employer is able to prove that it did all that was reasonably pmcncable to.

: ensure that the employee would not act in contravention of this Act.”
56 See the third Interim Report for more details.
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facing the Department. The Department needs urgently to focus on all the
shortcomings of the process in order to ensure fair labour practices and re-instil a
sense of disclpline in the workplace. |

3.217 . Prison Security

One of the most important functions of any prison is the safe custody of prisoners
and to control the entry of people from the outside. Prisoners are not in prison to
be punished, but as punishment in the form of a sentence determined by a court
of law.

Knowing that security is the comerstone of our correctional system, the
Commisslon was disturbed to hear evidence of prisoners who, for a fee, could
“disappear” from prison and/or escape. '

“The core business of the Department is to detain all prisoners in safe custody

while ensuring their human dignity and promoting the social responsibility and

- human deveiopment of all prisoners and those persons who are subject to

community corrections. Safe custody can be interpreted in many ways, but in
short it means that prisoners should be safe from harm, and prevented from
escaping.

In 1999, one hundred and twenty nine (129) inmates escaped from Gaﬁteng
prisohs alone. Evidence points to the fact that at the Johannesburg Management
Area aiding and abetting prisoners to escape has been rife. It is, however, of
concern that the Department does not do enough to ensure that staff who aid in
these escapes are severely punished so as to curb this problem. |

- During the hearings of Johannesburg Prison, the Commission deait with

alleéations against a specific warder who was, allegedly, implicated in: the




[

~ facilitation of escapes; armed robberieé, together with robbery syndic;ates; motor

vehicle thefts and/or hijackings; drug smuggling; and lllicit sexual acti¥ities.

: Ml
Besides this warder, seventeen (17) other people were, aliegedly, implicated in
the allegations relating to escapes. ' ' '

It was alleged by the Commission investigators that during the period 1992 to
2003, approximately seventy five (75) escapes or “disappearances” of prisoners
occurred from the awaiting trial section at Johannesburg Prison. h

A distinction was drawn before the Commission between types of escapes;
escapes where prisoners genuinely overpower a warder or where they escape by
breaking out and damaging the infrastructure of the prison; and where thereisa *
trail to follow. On the other hand, there are escapes where prisoners simply
disappear: at lock-up time, the numbers of all prisoners tally and all prisohers are
‘behind bars, but come the next morning's roll call, it will be discovered that some
of the prisoners have simply "disappeared”. This is a different case altogether.
There is no trail of what happened. There Is no indication of any damage to any
structure. A warder was in possession of the keys of the cells, and the cells were
all locked.- |

One member revealed that the people w_ho were assisted in “disappearing” were
all incarcerated on charges of armed robbery. Members acknowledged that
armed robbers have lots of money, so those prisoners are identified as people
who are in need of "help" and who would benefit from the “ass:stance" of officials

and would have money to pay them.

" This member testified about his role in various escapes, and even the fact that it

cost between ten thousand rand (R10 000) and two hundred thousand rand
(R200 000,00) to arrange an escape at Johannesburg Prison.
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Some of the transgressions highlighted the poor record keeping in the prison that
made it impossible to establish who wés on duty at the time of escapes. The
disappearance of prisoners while incarcerated and the fact that they are
sometimes only detected a number of days later, is another indication of the poor

record keeping.

At its Port Elizabeth hearings the Commission heard of a prisoner who had

~escaped from prisons in the Eastern Cape at least six (6) times, clearly assisted

by members of Correctional Services.

It was no surprise that this inmate had 'écquired the name “McGyver" because it
sodn became clear that very much like the television character of a series in the
80s, he most certainly, by escaping from some of these places, committed things
that are humanly impossible. ‘

Detalls of how prisoners escape emerged from the tesﬁmony of this prisoner

himself who is a serious and dangerous criminal, serving one hundred (100)

- years for inter alfa, fnurder, robbery, possession of an illegal firearm, possession
~ of illegal ammunition, and yet he managed to escape twice within a year from St

Albans Prison.5

Lack of control over its employees in itself leads fo the fact that the Department
indirectly puts the public at risk because these escapees re-offend. its failure to
act against those members who, by the use of a single key, undo all the efforts of
the National Prosecuting Authority; the Judiciary and the whole criminal justice
process, makes a mockery of justice.

One can therefore never lose Sight of the fact that a proper disciplinary code,

‘ whie\.‘h is properly enforced and respected by all, is ultimately to the benefit not

5 He managed to escape on 13 December 2000 and also between 22 and 23 August 2001.
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only of the Department, but to the count‘ry as a whole and also to the criminal
justice system. While it Is a sound policy to take strict disciplinary action aﬁ\ainst
corrupt and negligent officlals who assist prisoners to escape, and while“ it is
sound policy also to enforce the criminal prosecution, it is discbnce‘rting that in
the majority -of escapes the Gomrﬁission heard about, the Depér{ment very -

- seldom followed its own directive of taking strict disciplinary and criminal action

against members.

- 3.2.18 Procurement and Logristlcs

The Department has approximately two hundred and forty six (246) Management
Areas throughout the Republic of South Affica. In almost each one of them there
is an office that deals with the issue of procurement and logistics. Procuring
goods for approximately one hundred and eighty five thousand (185 OOO)
prisoners and approximately thirty five thousand three hundred (35 300) staff
members in the Department of Correctional Services makes the Department's

procurement section a multi-billion rand industry.

Due to the size of the task and the limited time the Commission had, the
Commission decided to concentrate its investigations only on certain selected
areas of the Department's Logistics section of the Management Areas falling
within its terms of reference in order to establish whether a wider and more

comprehensive investigation by another agency was warranted. -

The Commission's investigations showed that there are ci'eérly problems the
Department needs to address. As procurement and logistics are an ai‘ea in which
any person with a corrupt mind or even a slight propensity towards corruption will
easily be tempted to do something illegal because of the amount of money
involved, there is a need for greater scrutiny, security and checks and ‘balances

to be set in place.
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The investigation focused on the procurement of goods and services at:

. The purchase of SCrews by the Logistics Department at Pollsmoor at a

price three times higher than the average market price for such screws,
. Pollsmoor Management Area, as well as the Department's Head Office in
‘Pretoria.
. The irregular award of tenders at the 'PrO\‘iinci'al Office of the Westemn

Cape where the conduct of a senior member of the Department at that
office was examined. | ' '

. . Durban-Westville Management Area.

The Commission received a complaint from the Pollsmoor Management Area

_ relating fo an order that had been placed for 6 000 screws at a cost of R21 000

after two'tenders had been obtained. The Commission requested three (3) other

_suppliers to give quotes for the screws. The quotes received amotinted to R9

000, R9400 and R6000 for exactly the same item, Responsible officials
acknowledged that there was a problem with the system but said that there was

nothing that they could do because they were dealing with previously

disadvantaged individuals and were under obligation to award contracts to them.

The Commission found it extremely disturbing that programmes to address the
economical imbalances of the past are blatantly manipulated to enrich selected
individuals. Nothing whatsoever can justify the use of taxpayers’ money fo
purchase items‘ at three (3) times the value merely because the purchasér is from
a préviously disadvantaged community of our country. This could never have
been the intention of the legislature in its drafting of, inter alia, the Preferential

_Procurement Policy Framework and Regulations, to empower small contractors

and to transform our society.

Ther Commission's investigators found a number of other irregularities in its

inve\étigation into the procurement of goods and services at Pollsmoor, including




member’s close relatives owning companies doing business with the Departmenf

- where members had not disclosed information that they were obliged to thave
. [T

disclosed.

The Commission also investigated allegations that a senior member of the
Department in Provincial Commissioner's Office of the Western Cape bypassed
the prdper tender system for the award of tenders for accommodation required -
for bosberaads, with dishonest intent. Tenders that were called for were opened

~ and processed irregularly and existing tenders, which had been submitted, were

irreguiarly altered by means of "Tippex”. There was an irregular award of a |
tender for rations valued at approximately R1 000 000. '

The Commission found that maladministration and corruption were rife in
procurement at Pollsmoor and that serious systemic weaknesses were found fo
exist, which may well represent a microcosm of the general malaise that prevails
in prisons in South Africa. The database of suppliers does not give sufficiently
precise information to ensure an efficient and fair service is procured while non-
compliance with acceptable procurement procedures resulted in transactions that

were excessive and wasteful. Problems with written delegations of authority and,

what appears to have been collusion in some instances of a number of staff
resulting in losses to the Department, suggest breaches of the Public Finance
Management Act. ‘ '

The Com‘mission also found irregularities in the provision of goods in the Durban-
Westville Management Area. These included tenders to provide fresh cream (the
four (4) different companies used were all owned by the same entity and
artificially boosted the price), funeral services (documentation appeared to be
altered or incomplete) and medical supplies (expensive drugs ordered from a
limited number of pharmacies).
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The Commission found that there is the possibility. of gross negligence and
misconduct within the Durban-Westville Management Area Logistics Department.
The control environment within procurement is weak or non-existent, enhancing
the opportunity for fraudulent behaviour-and the system used by the Logistics
Department is outdated and lends itself to misuse and thus the possibility of
cotruption. Furthermore, the lack of hnkage between documentatlon and
transactions in the system increases the possubmty*that fraudulent transactions
can be processed without detection. It is therefore easy'for any person with a
good knowledge of the system to bypass manual controls in order to process
fraudulent transactiqns for personal ehrichment.

3.2.19. Prison Workshops and Stock Control Systems

The_ Commission heard evidence about corruption in the workshops run in
Pollsmoor Prison. Prisoners in the workshops manufacture various goods, some
of which are ordered by the Department of Correctional Services. In addition,

- employees of the Department are allowed to have things manufactured. In each

case certain procedures have to be followed and members are charged
accordingly for goods that they order. The Commission heard 'that a number of
jobs were “smokkel” (smugghng) jobs for the benefit of warders who used state
time, materials and other resources without authority and making the necessary
payments for the work done.

The Commission also heard of almost similar abuses at the Pretoria workshop. It
was apparent here as well, that members working in the workshop may be using
government time and resources to run their own businesses. There was no-one
who safe-guarded agalnst such conflict of interest.

C
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3.2.20 . Non-Adherence to Overﬂme Policy
W
In September 2002, the Public Service Commission (PSC) finalised its report on

the management of overtime and made recommendations to the Department on

how to improve this.management. Desbit_e the substantial financial savings'that
would have resulted had the Department adopted these recommendations, it had '
not, for some inexplicable reason, yet implemented the PSC's recommendations
at the time of the Commission's hearings.

The Department does neve,rtheless have a well established policy on weekend
and public holidays’ overtime, which was supposed to have been a provisional
policy to deal with staff shor’tagés unti the PSC had finalised its
recommendations. A procedure manué‘l ‘also specifically deals with weekend
overtime remuneration. Howevér, despite this policy, there is clear evidence that‘
weekend overtime and-remuneration‘ is not properly managed. .

The unions also complained that their members were being prejudiced because
of improper implementation of the overtime policy. They raised concerns that
high ranking officials were working in fower ranking jobs during weekends.

Non-adherence to the policy on overtime has led to the Department to exceed
annual budget allocations. Evidence led showed that the national budget
allocated for the weekend overtime for the year 2003/2004 is seven hundred and
forty nine million, nine hundred and thirty thousand rand (R749 930 000,00}, an
increase of one hundred million rand (R100 000 000,00) over the 2002/2003
year. Furthermore, the budget was overspent in the 2002/2003 year by ninety
three million rand (R93 000 000,00) and by sixty three miliion rand (RGS 000

000,00} in the 2003/2004 financial year.
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The Department's policy in reSpect of the remuneratlon of members for overtime

provides that overtime payments for weekend duties shall be limited to the levei
of Deputy Director. Furthermore, the same procedure manual states that if a

member is utilised and pIacedAon duty in a post with a rank lower than the one
held, he or she shall receive overtime pay of the post In which he or she was
being utilised on that specﬁ“ ¢ weekend and not of the rank held.

‘.

Ewdence however, has established that very senior officials are allowed to
perform momtormg duties in prisons and over weekends and are remunerated at

-
¥

their higher Ievel salary scales. Sometimes these officials are drawn from other
Management Areas. Senior officials from Assistant Director and below can be
utllised to perform such duties in exceptional circumstances In terms of the

B g

policy, but there can be no justification for these senior officials to be

remunerated at their senior scale and rank.

The policy measures were put in place to curb overspending on overtime and
were not intended for the enrichment of personnel.-Area Managers, who are
responsible for ensuring this doesn’t happen, should guard against it while the

role of an Area Commissioner is to see to it that there is no overspending on

overtime. The Department has clearly failed to achieve this.

The Commission also found other violations of policy, including disregard for the
limitations on the amount of overtime an official is allowed to work per month, the

; . - - ) Lo g s

use of non-essential staff for weekend duties and the failure to keep sufficiently
detailed records of overtime to enable correct remuneration rates to be paid.

As a result of the complaints about weekend overtime from unions and finance
divisions, directives were sent to Reglonal Commissioners to remind them to

manage weekend overtime properly.

!
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The policy of the Department regarding working weekend overtime Is clear and .

| straightforward. If it were properly implemented by the officlals, there would b% no
.need for the Department to spend so many millions of rands of the taxpayers’

money nor would it strugg!é with huge deficits in the budget in order to cover the

costs of remuneration for overtime work.

However, there would have been no need for overtime paid ot currently had the
Department implemented the PSA récomméhdations that it implement a seven
(7) day work week, which would also have allowed it to employ a number of new
members, The implementation of overtime was Introduced as an interim measure
by the Department on the recommendation of the Public Service Commission,
subject to the treasury approvai, with effect from 1 February 1978, on condition -
that the system would phase out when the Department had sufficient manpower
to implement the seven (7) day service rendering establishment.?® -

A task team was appointed in November 2003 fo investigate the possibility of
changing the seven (7) day working week. The task team has finalised the
investigation and the report was given to the National Commissioner for his
approva'l.'The evidence suggests that, for an unknown reason, this task team did
not deal with the PSC's report. Further evidence also -suggests that the
implementation of _the PSC recommendations were not due to the resistance

from unions but from management.*

The Commission therefore found that there was no aftempt by the Department to
curtail overspending on weekend overtime remuneration nor was there any real
attempt by the Department to adopf a seven (7) day week establishment as
recommended by the PSC. Instead, there Was large overspending and deficits in
the weekend overime budget. The overspending is largely due fo the

* Clause 2.2 of the policy.
» This'was established approximately three (3) years after the PSA recommendations.
a0 On the role of management in crucial issues see Chapters one to three of this report.
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Department's non-adherence fo the policy governing the system of weekend
overtime. |

3.2.21 Previous Investigations into the Department

The Commission’s Terms of Reference require it to inquire into and report on the
extent of implementation of the recommendations of past investigations relating
to the Department. The Commission confined its inve‘stigations to the post-1994

period. |

It was of concem to the Commission that it appeared that no one in Depar’tmen't'

was in charge of investigation reports and members were not able to advise on

the number of investigations conducted.

in terms of information on the implementation of these previous investigations,
the Commission requested the Department to prepare a report setting out in full
the extent to which the past investigatioh‘s mentioned in the Commission’s list
had been implemented by the Department, The report received sets out the
general response to the recommendations as well specific comments on each of
the investigations conducted into the Department.

The main concern for the Commission regarding the Department's response was
that many parts it lacked detail and adequate explanation. A number of places
where the Department either dealt inadequately with the actual recommendations

. emanating from the various agencies and failed to explain why eertain Important

recommendations, particularly from the Public Service Commission and the
Department of Public Service and Administration had not been implemented.

The Commission’s view Is that the failure by the Department to implement certain
recqm\mendations has had serious financial consequences for thé Department,
particularly in the area of overtime, overcrowding and recruitment. The




-

Department did not furnished the ,Commission with any reasons for ihe lack of
the implementation of these recommendations. ' \\w |

The Depaﬁment's approach to the reports of investigations is a cause for serious

concemn for this Commission. Recommendations formulated by Commissions
should not be ignored without good reason.

3222 Implementatioh of Interim Reports

The Commission Is of the opinion that the Department has also not dealt with the
Commission's interim reports in an adequate manner.

It is clear that not all the recommendations have been implemented and indeed
the most crucial recommendations have been ignored. This has led to the low °
success rate of the disciplinary inquiries against certain members.

In the First Interim Report, the Comimission recommended that a Special Task -
Team should be appo.intéd to deal with the disciplinary inquiries, and that it
should consist of independent people who are éxperienced in labour relations
and/or labour law. However, contrary to these recommendations, the very first
hearings were chalred by a person who was not familiar with either labour
relations or disciplinary procedures' in labour law. As a result, a number of
technical mistakes were made which then could not be rectified at the appeal
level, where the former Area Manager of Durban-Westville Management Area

was reinstated.

It was in anticipation of such problems that the Commission recommended in its
First Interim Report that properly qualified and experienced people be appointed
as a Special Task Team to deal with all disciplinary ihquiries emanating from its
recommendations. The Commission Is of the view that if the Department had
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appointed { people who were properly experlenced in labour law then these
problems would never have occurred.

The Department's response to the Grootvlei - video incident demonstrated
vindictiveness against whistle-blowers, especially ‘Mr Setlai, the then Head of
Prison at Grootvlei at the time of the video hearings at the Bloemfontein
Management Area. | |

With regard to the Eighth Interim Report, the Depariment has advised the
Commission that it is in.ve'stigating these matters further. The report had three (3)
Chapters, which dealt with three (3) different transgressions by various mémbers.
Chapter One dealt with “Irregular Contact visits”. Chapter Two dealt with “Nicit
Relationships”. Chapter Three dealt with “Hospital Malpractices”. In none of the
cases were adequate steps taken in accordance With the Commission’s
recommendat'ioné; For example, Chapter Three deals with hospital malpractices
at the Leeuwkop Management Area, where sentenced prisoners, who were
totally untrained or unsupervised, were made to perform medical du‘ties", which

are reserved for qualified nurses and medical doctors.

This matter was reported and a number of charges were recommended against
various members and nurses. The Department has stated that it is still
investigating these cases. The ninety (éO) day period .has passed and the
implicated members and nurses will easily raise this defence if any charges are
brought against them. ‘

in the circumstances, the Commission strongly recommends that the Department
conduct a thorough investigation as to what progress was made with regard to

these reports and all the other matters referred to in this chapter.
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4. MISCONDUCT CHAPTERS

During the course of the Commission's Investigations into the nine 9)
Managerheht Areas, the Commission uncovered several areas of misconduct
that the Commissioh_ felt required the Department’'s urgent intervention. As the

‘Commission’s hearings were public knowledgé, the Commission was of the

opinion that the integrity of the Department’s entire disciplinary system would be

at risk if such’ misconducts were only reported in the Commission's final report
-and implicated members were allowed to continue with their duties as normal.

The Commission then took a decision to submit interim reports to enable the

A Department to take action against the members alleged to have been involved in
misconducts, maladministration or corruption. In total the Commission subrhitted

eleven (11) interim reports to the Department.®'

Subsequent to the submission of these reports, further areas of miscondL_Jct

. maladministration and corruption were discovered by the Commission,

Accordingly, the Chapters that make up this part of the report. will focus on the
areas of misconduct, maladministration and corruption for which no interim
reports were filed by the Commission. |

The areas of misconducf-and maladministration dealt with are;

- 41 St Albans Management Area

4.1.1

This Chapter deals with the aliegations that a serving member of the South
African Rolice Services colluded with members of the Department to allow a

a For full details on the interim reports and their ir_nplementétion, see the Chapter dealing

with Implementation of Interim Reports.
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sentenced inmate to ieave' pfison to have sexual intercourse with the police
officer. As a result of this a child was bom. Evidence showed that .t'h,e' child was
born while the prisoner was supposed to be inéarcerated at St Albans Pl’iSC}}J..
The Inspector, who also allegedly provided a motor vehicle to the members in
order for the prisoner to leave prison, ideritified the prisoner as the father of the
chiid on the birth registration forms with the Department of Home Affairs.. The
prisoner whilst at St Albans Prison signed a document acknowledging paternity
but when he appeared before the Commission he denied such paternity.

4.2  Pretoria Management Area

4.2.1 The Theft of Prisoners Food

The theft of prisoners’ food by members of the Department as well as the

. practice of members consuming prisoners’ food was found to be a normal

occurrence in many of the Managemeht Areas investigated; in many of the prison’
kitchens, prisoners are made tc. prepare food for members on a daily basis.

In this investigation it was established that two warders used prisoners to cook

food for them out of prisoners’ supplies. Another ‘member was found to be
regularly stealing buckets of chicken from the prisoners’ meat supply.

4.2.2 Supply of Drugs by Warders to Prisoners

This Chapter examines the smuggling of drugs into Pretoria prison by‘co'r‘rup‘fi
warders and again highlights how the greed of members traps them into

becoming pawns of prisoners by participating in the smuggling of drugs into the
prison.
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The evidence led established how different members® assisted prisoners in the
smuggling of dagga Into Pretoria Prison. Evidence also showed how the_daggé
would be brought in from the outside and then hidden in dustbins and in
flowerbeds. Sometimes the dagga was mereiy thrown over fences into the prison
and at times the parcel of dagga was tied to a rope which was then hauled up
into the prison be prisoners. |

4.2.3 Assaults at C-Max Prison

In this Chapter the gross violation of prisoners’ rights at C-Max Is dealt with.
The allegations are that prisoners, on their arrival at C-Max, are made to strip

naked and are assaulted and shocked with electric shields. The practice is part of
- an Initiation practice with many members participating In the assaults. This form

of torture has been the practice at C-Max for years.
4.2.4 Misuse of Examination Centres

in terms of the Depariment's policy, only prisoners are allowed to write
examinations at examination centres. The Commission found that contrary to this
policy, members in charge of the examination centre at Pretoria Central Prison
allowed people who are not prisoners toIWrilte their examinations at the centre. '

This chapter. also highlighted the fact that policies of the Department are not
properly communicated to officials at the lower level.

4.2.5 lllegal Transactions with Prisoners

This Chapter deals with evidence of corruption and an illicit relationship between

raa\warder and a prisoner at Pretorla C-Max Prison. The member is alleged to
| ' _ _
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The members implicated were
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have received money from. a ‘prisqn‘er In return for asslsting the prisoner to
escape. The member al.légediy falled to keep to his part of this illegal criminal
agreement and furthermore falled to retumn all the money recelved. When it
became clear that the prisoner would file a complaint with the Case Manage}}]ént
Committee, the member deposited some money Into the prisoner’'s -‘snoopy’
account at the prison. ’ ' ‘

4.2.6 Micro-Lending Scheme

. Members are alleged to have run a'micro-lending scheme without the necessary

consent having been recelved.  They also abused their positions by processing
changes on the persal' system for members who had taken loans without
authority. Members' salaries were diverted to other banking accounts to obtain
payment of the loans.

4.3 Ncome Management Area

Ncome was the last Management Area investigated by the Commission and the

incidents of misconduct and maladministration found by the Commission at

Ncome were:

4.3.1 The Arsenal Investigation

This Chapter examines the control and maintenance of the arsenal at Ncome
Prison wherein the competence and lack of training of the members responsible
for the arsenal Is also highlighted. The records and registers were found to be a
complete state of disarray to the extent that a Department official from Head
office could not conduct an inspection' of the armoury because most of the

* documentation was not avallable. The member in charge could also not account

for all the firearms
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4.3.2 Pecunlary Dealings with Prisoners

“This Chapter deals with the unlawful pecuniary dealings in which members are
involved with prisoners contrary to the clear provisions of Departmental
Regulations and the" Correctional Services Act. - A member was alleged to have
extracted money from an inmate on the promise that he could arrange for the
purchase of a television set for the inmate. The television set was hever
purchased and the money was not refunded his money. Another member in
similar circumstances took money from a prisoner to purchase a compact_disc
player. -

43.3 The Investigation .

While this matter also _invoives a pec’uniary dealing involving a member extracting
money from a prisoner on the promisé of arranging an early release on 'pérole,
the matter is being dealt with separately as the events being cémp|ained of
happened in Pietermarizburg. As the complaining Inmate was impr'isoned at
Ncome at the time that the Commission was conducting its hearings there, and
for the sake of convenience, the Commission decided to hear the matter together
with those emanating from Ncome. |

4.3.4 The “Gonondo” Matter

In this Chapter the Commisslon deals with the dereliction of duty.by certain
members at Ncome who allowed an inmate to- enjoy all the privileges of a free
man, Departme‘ntall officials, who appeared to fear the medicinat powers of the
inmate "Gononodo”, péfmitted him to practice as an “inyanga” while he was in

. Jail. He treated members of the public as well as members of the Department and

Was even allowed to keep his medicines in a storeroom to which he was given
keys.
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He was even taken out fo a nearby dam to conduct ceremonies. He was also the
invanga for a football team.

4.3.5 Withdrawal of Assault Charges . . .

This Chapter examines the background fo the mass aésault of prisoners which
took place in Ncome on the 4 January '2005. As the facts to the assaults were
widely covered in the media and have been investigated by the Department, the
Commission’s report will mainly look at the response 6f management to the
assaults and in particular the Management's fallure to- discipline the meémbers
implicated.

The investigation was inténtionally or negligently allowed to Iépse in that It was
only pursued after the ninety (90) day per_iod stipulated in the Disciplinary Code.

4.3.6 Prisoners’ Private Cash

This Chapter deals with the discovery by the Commission’s investigating team of
a cash shortfall in the Prisoner's Private Cash records at Medium B of Ncome
where It was found that-the entire system was not being carried out in
accordance with the policies of the Department and that the books of record had
not been written up for a very long time.

As a result the Department officials cannot account for the full amount of the
prisoners' private cash. Furthermore Départment officials at the Proi/inciél and -
management area level havé done nothing to address the problem which they
have been aware of for some time.
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5. MANAGEMENT AREAS

The nine (9) Management Areas investigated by the Commission each had their -
distinctive problems, but many of the broad issues relating to overcrowding and
corruption wére found In all of them in one form or another. These problems are
all dealt with ext_ensivély in the Interim Reports and in specific Chapters relating
to,” for example, the Management' Areas individually, Trade Unionism, Prison
Security efc. What follows Is a summary of the key characteristics of the
Management Areas that emerged from the heari'ngs:

The Commission heard that there is a great shortage of personnel for various .
reasons, which Include poor planning and the use of a significant number of

personnel to guard prisoners outside the prison during court or hospital visits in a
number of Management Areas. '

3.1  Pietermaritzburg Management Area

The proper funcfio_ning of the prison was hampered by political divisions between

~_ staff belonging to either the ANC or the IFP, and also by divisions between

managers.,

Recruitment and appointments were. manipulated in contravention of procedure,
and disclplinary inquiries were stalled or sabotaged by managers to protect their
own supporters. |

_ While Pietermaritzburg Prison suffered from many of the same Issues of

mismanagement, corruption and overbrowding seen in other prisons, it was
unique In the way in which it had been rendered ungovernable there was a lot of

'vioie"'g{ce, infimidation and fear. This may still be the by-product of Operation

Quiet Storm, There was a clear lack of compliance with the rules and regulations.
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The Department was aware of this and the transgressors,' yet they were not
brought to book.

A number of officials were found with fake matric 6ertiﬁcates. . .M
5.2 Durban-Westville Management Area

Corruption appears to be endemic in the Durban-Westville Management Area
and there Is a total breakdown of law and order: As a result of the involvement of
senior offictals in corruption, it has become difficult for them to enforce rules and
regulatjons among junior members.

Searches of those entering or leaving the prison are not conducted, and security
is so compromised that judges are reluctant to conduct prison inspections for fear
of their lives. '

These conditions are symptomatic of the lack of control by prison authorities, who
fail to enforce Department regulations dr discipline members who transgress
them. Two examples suffice to illustrate the point. A convicted policeman was
given preferential treatment by sympathetic warders to the extent that his cell

was equipped with luxuriés Including a fridge, TV, video recorder and other

- electronic equipment. A Iong-tefm prisoner convicted of armed robbery was
- allowed to go to soccer matches, visit nightclubs and sleep over at his girlfriend’s
+ house, all with the full knowledge of the authorities and the Area Manager.

5.3 Ncome Management Area

The Necome Management Area in KwaZulu-Natal consisted of three (3) prisons at
the time the proclamation establishing the Commission was issued and they were
the focus of investigations.
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| The Institutional culture is similar to that of Pletermaritzburg Prison, but it Is ‘

| Il complicated by the geographical location of the Ncome Management Area, which
| is In far northern KwazZulu-Natal. This Management Area belonged to the old i,

" KwaZulu Government before 27 Aprii 1994. As a result, there is a perception, {
rig‘htly or wrongly, that those who were previdusly employed there were members
of or partisan fo the IFP. This exacerbated tensions within the Management Area
that was also affected by strong trade union rivalry between Popcru and the PSA. |

As a result of serious drought and water restrictions, the prison population at
Ncome was dispersed during the Commission investigations to other prisons in

the province.

Several incidents of misconduct and maladministration were discovered at
Ncome Prison, including unlawful pecuniary dealings with prisoners, the llegal

taking out prisoners from prison, poor controls of the arsenal and the absence of

any control whatsoever over prisoners’ private cash at one of the prisons. -

54 Johannesburg Management Area,

The Johannesburg Management Area in Gauteng is one of the biggest
Management Areas in terms of size, empioyees, number of prisoners and
financial resources. If taken together with the rest of the Gauteng prisons, it
accounts for approximately one third of the Budget‘of the Department.

its overcrowding problems are therefore acute. Celis bullt to accommodate 38

inmates, at times house 100 prisoners.

' Mo"it of the Management Area's problems can be traced back to poor or corrupt
management, as exemplified by the number of escapes, many in collusion with
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members. In 1998 there were 53 escapes of various kmds In 1999 there were
17, in 2000, 24; in 2001, 8, and in 2002, 7.

y

N
A number of members were allegedly involved in the facilitation of escapes or
“disappearances” of prisoners, armed robberles, together with robbery
syndicates, in and around Gauteng and KwaZulu-Natal, motor vehicle thefts
and/or hijackings, drug smuggling, and illicit sexual activities at the Johanneéburg
Female Prison. Vast amounts of money changed hands to pay for the escapes.
In one case an amount of R200 000 00 was allegedly pald for an escape.

There was clearly a lot of intimidation and fear amongst members who were not
keen to talk about corruption for obvious reasans.

5.5 Pollsmoor Management Area

Pollsmoor Prison is the largest in the Western Cape and consists of four male
prisons and one female correctional centre. Evidence indicated that condlttons
did not support the promotion of human rights in that overcrowding led to

inadequate conditions, privileges were arbitrarlly allocated and meals were often
insufficlent.

Gangsterism is a signiﬂcant feature of Polismoor Prison. The Commisslon heard

evidence from a gang member of the important role played by warders in gang

activities and who -are themselves members of the various gangs. He said that
money is obtained from non-gangsters and from prison warders. In addition

drugs, guns and knives are snggled In by prison warders. Some of who belong
to prison gangs. ' :

The Area Manager of Pollsmoor sald that drugs are sometimes confiscated daily
and the drug problem is éxacerbated by the close relationship between gangsters
outside and gang members inside.
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5.6 Pretoria Management Area

The Pretoria Management Area In Gaute.n'g consists of six prisons, namely,
Pretoria C-Max, Local, Central, Female, Atteridgeville and Odi. During the period

February 2002 to June 2003; all the prisons were overcrowded, with Pretoria
Local Prison being most affected.

Among widespread corruption, the Commission heard evidence of prisoners
having to pay warders to use the phone or to buy food, and warders regularly
smuggled drugs into the prison for inmates. A firearm was even found during a

search of a cell. The smuggling of goods in and out of the prison is facilitated by
the poor search procedures of staff and visitors,

_There was evidence of warders stealing prisoners’ food rations, either for
themselves or for sale to others for profit.

It also appeared that, as in other Management Areas, ex-members of the police
service Who were in detention were given preferential treatment, For example,

., the ex-captain of Vlakplaas hit-squads, was allowed extended
privileges to which he was not‘ entitled and was being held at Pretoria Local
Prison when he should have been held at Pretoria Maximum,

Evidence reléting to C-Max Prison showed that prisoners were routinely stripped
naked and searched, sometimes in front of female warders, handcuffed,
assaulted and shocked with mint electrical shields before they were admitted to
'their cells. This process is seen as an Initiation process and is feared by all new
admissions as the assaults are carried out without provocation.
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57 st Albans Ménagement Aréa

The St Albans Management Area in the Eastern Cape conslsts of three pfi?gons,

namely, Maximum Security Prison, Medium A Prison and Medium G, Prison.
During the period February 2002 to.. June 2003 all of the prisons were

overcrowded, with Medium A being the most affected. :

The institutional culture, as elsewhere, is one that is rife with corruption and
maladministration. Matters were complicated by politiéal and trade union rivairy,
as well as favouritism in treatment and emp'loyment prospects based on whether
one came from the old apartheid areas of Transkei, Ciskei or South Africa, even
though these demarcations no longer exist under a consolidated Eastern Cape

province,

'The Commission heard about Amagqugula, which bears some resemblance to

Operation Quiet Storm at the -Pietérmaritzburg Management Area. The term
refers to gatherings in garages, and was made up of a network of people who
acquired positions of power which they used to influence who retained positions
of authority in the Department. They held secref meetings where policy and

practice was resolved and the fate of individuals determined. When they did not

like someone who was bccupying a.position and they could not get the person
out by manipulating the system, they sent in their “storm troopers” and bypassed
any legitimate process to achieve their own ends.

One of the victims of Amagqugula was

_ ~ », who was intimidated by Popcru
“storm troopers” and told to leave the province. Pressure on her had the backing
of the then National Commissioner, and she eventually left.
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The Commission heard testimony about how the Department had falled to take

action against a senlor official who allegedly sexually harassed several female

coileagues

The Commission also investigated claims againéf‘ the former Provincia!
Comniissioner who claimed thousands of rands for travel he never undertook.

58 Leeuwkop Management Area

‘LeeuWkop Prison in Gauteng comprises five correctional institutions, namely

Medium A, Medium B, Medium C, Maximum and Community Corrections, which

Is'based in Randburg. ‘Medium A houses medium category prisoners with a low

-escape risk. Most of these prisoners are participating in trade and skill
developmerit programmes with a focus on agriculture, artisanship ahd formal
education, Medium B is the juvenile centre where inmates between the ages of
14 years and 20 years are kept. '

A former Acting Area Manager, told the: Commission that when he arrived at
Leeuwkop he found that officials had cell phones in the sections, prisoners
moved as they wished from one section to another, prisoners were wearing
private clothes and pastors were taking letters out of prison for inmates.

Gang-rélated crimes in Leeuwkop Include assault, rape and robbery. Evidence
indicated that some members of the Department promote gangsterism, sell dfugs
and engage in sodomy. In additioh,- when brisoners ask to be taken to reception
or to the psychologist, for example, a warder will ask for R5 in return for taking

the prisoner where he wants to go. It was also allegedly common practice for

medium status to be sold to prisoners for about R30 to R40.
Ty | _
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In its Eighth Interim Report the Commlssu:n described In detall evidence that was

heard about irregular contact visits that were expressly or tamtty authorised by
. LI

members of the Department for a fee, .

59 Bloemfonteln Management Area

On 27 June 2002, the State Presldent in the light of the videotaped ewdence of
corruption recéived from four lnmates at Grootvlei Prison, amended the Terms of -
Reference of the Commission by Including the Bloemfontein Management Area
as a further Management Area to be investigated'by the Commission.

The BIoemfontein-Managemeht Area in ttle Free State consisted of Grootviel
Prison at the time of the Proclametipr_t. Grootviei Prison, which is the subject of |
this réport eonsists of two prisons, ner'nely, Medium A, the Maximum Security
Prison, and Medium B, the Medium Security Prison. For the period February "
2002 to June 2003, both prisons were overcrowded.

it was in this Management Area where, for the first tire, the Cemmission came

across proof of the sale of juveniles to adult prisoners for sexual favours. o

Although this had been an ongoing complaint, which the Commission heard in
the Management Areas of Pietermaritzburg and Durban-Westvilie, there had
never been any conclusive proof of such behaviour,

There is also a problem of tribalism,'Which was evident in the way issues were
dealt with. There are two majer groupings among the staff of the Bloemfontein
Management Area, those who are Sotho speaking and those who are Xhosa
speaking. Accordingly, there was a lot of jockeying for positions along tribal lines,
which affected the functioning of the Management Area,

~ One of the scenes in the aforesaid vndeo shows the sale of juveniles for sex.

Evrdence showed that some warders are deeply involved in supplying
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incarcerated | youths for sexual favours to adult prisoners for a fee. Some w warders

abused thelr power even further by using these youths for. their own sexual
gratification.

The Commission found that the following factors contributed to the corruption and
maladministration in the Bloemfontsin Management Area: Drug and alcchol
trafficking and other illegal sales, sodomy, recrult.menbt pfa'ctices, abuse of
prisoners and management malpractices. |

The evidence before the Commission regarding Grootvlei Prison confirmed once
. more that drug and alcohol smuggling is prevalent In prisons. At Grootvlei, not
only were prisoners invelved but also senior members of the Department. The
prisoners traded drugs and alcoho! on behalf of members of Correctional
Services in order to get preferential treatment within the prison, which in tumn
served as an incentive for other prisoners to get involved. In most instances, the
prisoners were running lucrative businesses with the help of corrupt officials. This
only served as encouragement for other prisoners to get involved in these illegal
. activities, creeting a continuous cycle of illicit activity.

On 2 August 2002 the Commission -issued a Memorandum, which made
recommendations on the immediate actions which needed to be instituted by the

Department in terms of its internal disciplinary procedures against the warders
implicated in the various scenes on the video.
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6. RECOMMENDATIONS

= o | e

The Commission has made a number of recommendations set out in the various
chapters in the report. These will be repeated herelnafter. However, for anyone

to understand the reasoning behind some of the recommendatidns. one will have
to read the actual chapters. ' | |

6.1  TRADE UNIONISM®

6.1.1 The Department .needs to address the issue of union influence urgently.
This matter can be regu!étedi immediately at the level of the Barga}ning-
Council. In this regard, the Department should table a draft resolution for
adoption by the PSCBC and the General Public Service Sector Bargaining .
Council (GPSSBC) dealing specifically with senior managerial 'employees
oon the terms as set out hereinafter: | -

(@) Serious c;qnsideration should be given ‘to encouraging senior
managerial appointments to undertake that they will not join any
trade union that organises for junior members of staff,

(b}  The people who are currently employed in m-anagemen_t' positions
should give an undértaking that in making mjan,agenien-t decisions,
they are not being influenced or trying to drive the agenda of a
trade union'or any secfet, organisation. The Intérests of the
Department should be paramount at all times.

63

See Chapter 3, Volume 1 at page 101, of the Report.
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(c)

Resolution 8 of 1998 should be amended to specifically provide for
the regulation -of the fiduciary duty that senlor managerial
employees owe thelr employer, including the following matters:

U] a very cautious or careful h_anc_illng of confidential information
“that such an employee receives or is exposed to by virtue of
his or her senlor managerial position;

(i) aposltive obligation to keep such information secret:

(i) é‘positive' obligation to recuse himself or herself from
discussions with the union to which such information might
be relevant, either directly or indirectly.

6.1.2 The Department should seriously consider encouraging senior members
of staff and the union to agree with the parties introducing a resolutlon to
be debated in the PSCBC and the GPSSBC that:

(a)

(b)

()

Members of staff who-are-in senior management positions have a
different “community of interests” to the one shared by junior

members of staff who are in non-management positions;

Managerial empioyeeé from 'the position of Director upwards should
be encouraged to belong to an assoclation or union, whlch is
different from the unlon which j _|un|or staff members join;

- To protect thelr constitutional right to collective bargaining, -

managerlal employees should be encouraged to form a staff

association or unien, which junior members of staff may not join;
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6.1.3

6.1.4

6.1.5°

6.2

To address the problem of gangs in our. prisons, the Commission makes the

(d) A separate bargaining unit should be 'formed, for m'anagerial
‘employees. '
4
The Department should propose that senior managerial erhployees who
want to be union members and hold office in their trade unions be
appointed by their trade unions as their negotiators, and that they, from

time to time, go on special secondment for the specific purpose of

. conducting negotiations on behalf of their trade unions in the bargaining

council,

In the event of an agreement not being reached on the abovementioned
matters within thirty six (36) moriths of the commencement of negdtiations,-
the Department should conslderl referring these issues to arbitration for
determination and later to Labour Courts for adjudication.

The Department needs to investigate the Issue of agency fees as against
union subscription fees that employees must pay to ensure that they

comply with the provisions of section 25(3)(b)(i) and (d) of the Labour
Relations Act.

GANGS®*

following recommendations:

6.2.1

To restrict the influence that gangs are able to exert over newly arriving
prisoners, the Commission recommends that the Department undertake
the classification and separation of awalting trial prisoners Into:

64

See Chapter 4, Volume 1 at page 138 of the Report.
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6.2.2

8.2.3

- Ha

(a) First offenders;
(h) Repeat Offenders, and
(c) Gang members

Depending on the outcome of the research and the comprehensive

strategy to be devéloped on gangs referred to hereunder, this separation
policy could even ultimately be extended ito sentenced prisoners.
Considerations could also be giv'en-‘to dedicated correctional facilities or
even portions thereof, being used to house members of a particular gang.
The Commisslion Is mindful, however, that the implementation of such a

‘policy will be dependent on a whols host of practical- and logistical

considerations and that the implementation of such a policy may only be
possible in certain prisons.

Proper and detailed research should be carried out by the Department on

gangs and their culture with the aim of develbping and ultimately |

implementing a comprehensive gang strategy with such strategy being
incorporated into the Department's Strategic Plans.

To achieve this,. the Department should create better networking and
working relations with the many NGO’s who have the skills and knowledge
neéded for the development and Implementation of a compréhensive anti-
g'ang strategy. It is, accordingly, recommended that the Department liaise
with these organisations before it compiles its anti-gang strategy, as
ehvisaged. in its Wh!te Paper. The anti-gang strategy should be compiled

. after due consultation with non-government organisations such as:

}  Centrs for Study of Violence and Reconclliation (CSVR);
%b) Centre for Conflict Resolution;
(c) Institute for Security Studies.
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6.2.4

625

6.2.6

6.2.7

6.2.8

Linked to the above, the Department should develop a comprehenslve

- database on prison gangs and gangsters and collect and updatey such

information on an ongoing basis. With the high rate of recidivism i our
society, this database will easily identify repeat offenders who are gang
members when they return to prison. Prisonérs who are being transferred
frqm one ‘prison to another 'will also be Iidentified if they are gang
members. Procédures will naturally have to be incorporated to ensure that
the names of those inmates who have cleérly proven that they have given
up their'gang membership, can be reclassified.on the system.

The Department should make use of the expertise and skills of the

National Intelligence Agency in building a database of known gang

members and follow a multi-dis‘cip'iinary approach with-the Agency in order
to successfully clamp down on gangsters in prison.

More contact should aiso be made' by the Department with those selected
NGO's who have valuable experience and skills to offer the Department in
its rehabilitation programme by assisting gang leaders to change and
become Iaw-abidi'ng'citizens.

The Déparfment can also learn and draw upon the experience of the
South Affican Police Service, which has achieved significant success by
not working in isolation but rather in closer contact with communities and
non-gove'rnmental organisations. |

As a short-term safety measure, the Department should develop strategies

as suggested by the CSVR and the Commission®® to ensure that inmates

(1]

See recommendations in Chapter on Sexual Violence where the installation of cameras
connected to closed circuit television is recommended.
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6.2.9

are safe in their cells especially at lock-up time when gang aqtivities are at
their most prevalent-and dangerous.

The Disciplinary Code of Conduct should be amended to make any
involvement and association with a gang by correctional services
members a dismissible offence. Clearly no gang can exist in prison without
the actlve or passive assistance of warders. If these members who co-
operate in any way with gangsters are not dlsmissed, the image and the
integrity of the Department and thelr fellow colleagues will be tarnished.
An amendment of the Code would also lmpact on the gang's ablllty to
recruit new correctional service members who will now fear the severe
penalty of associating with gangs.

8.2.10 Heads of Prisons and Unit Managers should be trained In basic labour law

in order to fulfil their tasks as managers and to equip them to discipline
transgressing members decisively, confideht]y and without fear of cdming
to incorrect decisions or following incorrect procedures. The présence of
such better trained and skilled Heads of Prison and Unit Managers will
have a positive impact in 'improving general discipline at correctional
facilities. Members under their command will be less ihclined to consider

improper behaviour, such as coi!uding with and being corrupted by gang
members,

6.2.11 In the short-term, it is recommended that the Department make use of the

Prevention of Ofganised Crime Act No. 121 of 1998 (POCA). Section 9 of
the Act can be used to charge those prisoners Involved in gang activities
and section 11 to Identify prisoners as members of a gang.
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6.3 RECRUITMENT®®

The Commisslon noted that the. Department has not heeded or has failed to
Implement the recommendations with regard to'the recruitment proces‘% made by
various _inves'tigétions conducted in the Department. The disturbing feature with

these recruitment malpractices is that the processes are manipulated by very |
senior officials.

It has been pointed out that recruitment Is one of the non-core functions of the -
Department, which can readily be ,o'utsourced to private non-state service
providers. The Commission acdordingly makes the following recommendations:

6.3.1 Short Term Recommendations

(a) The advertising of pdsts, ISStting out the criterla, short-listing . and
interviewing of candidates nationally should be outsourced to independent”
non-state service providers.

(b) be charged with:

i) contravening clause 4.4. Column A of the Department’s Disciplinary
Code (frayd); alternatively

(i'i) contravening clause 5.4. Column A of the Department's Disciplinary
Code (sabotage).

(i) "he be charged criminally with the offence of fraud.

(iv)  the record of the proceedings relating to In this regard be
handed over to the office of the Director of Public Prosecutions in

s See Chapter 5, Volume One at page 185 of the Report.
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(d)

(0

the Western Cape for his perusal and conslideration of the charge of

fraud.
_be charged with:

.bontravening clause 2.1. Column A of the Department’s Disciplinary
Code (gross negligence) (First recruitment drive Pallsmoor).

appointment to a senlor position at St Albans Management

Area be reviewed by the Department.

63.2 Second Recruitment Drive

The Commission recommends that:

()

(i)

- (i)

- (iv)

be also charged with: .

contravening clause 2.1. Column A of the Department's Disciplinary

~ Code (gross negligence); alternatively

contravening clausé 5.4. column A of the Disciplinary Code

(sabotage).
he be charged criminally with thé offence of fraud. |

the record of the proceedings with regard to In this matter
to be handed over to the office of the Director of Public

Prosecutions in - thé Western Cape for his perusal and

consideration.
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(b) be charged with: -

l

)] contravenlng clause 2.1, Column A of the Disciplinary Code‘\(gross
negligence) ' ‘ : L

(c) Lo be chargec_i,With:

Q)] contravening clause 4.4. Column A of the Disc:phnary Code (fraud) ‘
) alternatively

(ii) pontravening clause 5.4, Column A of the Disciplinary Code
{sabotage). o

(li)  he be charged criminally with the offence of fraud.

(iv)  the record of the proceedings relating to this member -be forwarded to the o
office of the Director of Public Prosecutions in the Eastern Cape.for his ;
perusal and consideration.

6.3.3 Long Term Recommendations

(@)  Recruitment In the Department of Correctional Services nationally, should
be outsourced to independent non-state service providers.

(b)  Alternatively, recruitment in the 'Department of Correctional Services
should be undertaken under the direct supervision of the Public Serwc:e

Comrnission.

6.3.4 Merit Awards

The Commission makes the following recomrﬁendations:
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(@)

(b)

(e)

(&)

No disciplinary action or any action‘relatin'g to the recovery of merit awards
incorrectly paid, Is recommended by the Commission at this stage as this
may present difficulties.

Proper systems must be put in place in the Department with regard to the
granting of merit awards.

The chairpersons and secretaries of the moderation committees
responsible for merit awards, should be senior officials in the Department.

The chairpersons and secretarles of the moderation committees must
keep proper minutes in respect of each and"every merit award granted.

The chairpersons and secretaries of the mo_dération committees must

- adhere to the policy relating to merit awards.

6.3.5

(a)

(b)

General Recommendations

The Department shouid consolidate all its recruitment policies info one

~ Recruitment Policy document applicable in all Management Areas and

disseminate it to all the Management Areas as soon as possible.

The Department should implement the recommendations made in the
Public Service Commission’s Report of August 2000.

86




6.4

6.4.1

6.4.2

PRISON SECURITY®’
| | )
it is essential that waik-through metal detectors and X—ray scanr':_ers are
instalied at all high risk prisons to enhance the detection of unauthorised
items. It is of no use if these detectors and scanners are Instaiied without
being operational and functioning. During the Commission hgarihgs, it has
been said time and time again that most prisons have such equiprhent but
that it is elther malfunctioning or not propérly main—tained.

L]

It is recommended that where such equipment is installed but not properly
managed, that disciplinary ‘action be taken immediately against those
Heads of Prisons or Area Managers who failed to see to it that the

‘equipment under their authorisation is fixed and maintained. Thelr

ineptitude to supervise even the equipment at their disposal shows clear
maladministration on their behalf.

It-i§ .recomme'n'_ded that the Department again consider the costs,

feaslbility and benefits -of electronic monitoring not only as an option to.

release prisoners but also to monitor the movement of prisoners to court,
hospitals and back. The Commission is of the view that the cost
implication of electronic monitoring as opposed to building new prisons’
should be.negliglble. in 1997, the Department estimated that the Ibng term
implications of electronic monitoring is positive but that it was too costly:

“The cost implication of the implementation of electronic monitoring
Is approximately R68 million for the first year, This will make
provision for the monitoring of 10 000 offenders. The cost

67

See Chapter 6, Volume 1 at pé.ge 274 of the Report.
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6.4.3

6.4.4

B8.4.5

implication for the next two (2) years will be R95 million and R127
million respectively.”

It is envisaged that the recommendation will not be carried out unless a
proper work-study Is done taking into account the cost, the manpower that
can be saved by slectronic monitoring of a prisoner's movement, the cost
of escapes, security in general and the cost of building new pﬁsons.

It is recommended that the Depa'rtrﬁent consider a reward system
whereby prisoners who report blannad escapes will be rewarded for
bringing such plans to the attention of the Department.

It is recommended that the Departm'erit,consider a reward system
whereby warders who report' a planned escape will be rewarded by an
incentive bonus for bringing such vaiuable information tfo the attention of

the Department.

It is recommended that the personnel be ftrained regarding the
consequences of aiding and assis{ing a prisoner fo escape. Such training
should not only focus on the legal implicatidns. but also on who are likely
targets or potential targets'of the prisoners who are flight risks. Members
should therefore receive training frgm professionals - in- the field of

. psychology who are best equipped to teach them how to cope with the

pSychologipaI demands of guarding robbers, fraudsters and gang leaders.
The training should not be once-off but should happen on a constant basis
to assist the members guarding these prisoners. The Commission has
heard so much evidence of members who were bribed and intimidated
that it is of the view that more psychological assistance should be

";{endered to members focusing on the situations.
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6.4.6 It -I's further recpmmended that greatef erhphaéis be .placed on the

6.4.7

6.4.8

categorisation of prisoners. The evidence before the Commis'Sion revealed
that prisoners that are charged mainly with robbery, armed robberyy fraud
and cash helsts pose a severe flight risk sirice the perception exists$ that

they are the prlsonsrs with money and that they can pay to avoid serving -

their sentences. It Is recommended that these prisoners be speclally
classified and that they be guarded by an elite group of members who
receive intensive training on security and that pe‘rfornﬁénce contracts be
entered into with this group, which will be aimed at zero escapes.

The Commission recommends that stricter disciplinary action ‘be taken

against officlals who are assisting prisoners to escape. Such cases should
be investigated immediately and each case should be reported to the
South African Police Services.”® Discipling is still the comerstone of
accountability and should be enforced in order to maintain order in-the

prison. Clearly managers cannot escape liability if the Department’s'

directives are not followed in their prisons. It is therefore recommended
that stricter compliance with Déjpartmental directives will have a more

“posltive impact on security and should be viewed as the best practice for

managing prisons.

It is recommended that the Department investigate the use of computer
software and hardware, which Is . used in high profile British prisons to
monitor the influx of people into the prison and visitors to the prisons.®®

Clearly a better system is needed to track the movement of prisoners in
the prison because the movement registers are not effective in trackmg
the trail of prisoners lnssde the prison. One of the reasons that movement

68
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See Chapter on Sexual Violence in prisons where it is discussed that the current

system followed by the Police to investigate matters in pnsons is not successful and
should be changed.

See ‘Total Security for prisoners’ —

hm /iwww.accontrols.co, uk/mdust_ry[pnson/mdex htm! accessed on 17/10/05.
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registers are not effective is the “negligence” of members completing them -
when prisoners move through gates and a plan should be devised that wnll
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make the system more effective.

Consideration should be -given to systems like In the UK and other

countries that are using computer systems that electronically track the

movement of the prisoner. It is therefore recommended that the

Department do a workstudy to determine the usefulness of such a system,
taking all costs and benefits into account. '

6.49 Speclific Transgressions

a) It Is recommended that the viva voce evidence of be

o transcribed and together with his affidavits™ be submitted to the

7. Director of Public ProsecutEOné: Gauteng for consideration of
prosecution on a charge of perjury.

b) It is recommended that the conduct of as discussed
under 3 above be réviewed and that the Department follow up the
criminal cases that were pending against him at the time of the
Commission‘s hearings.' Should the charges not proceed through
the criminal court, it is recommended that consideration be given to
pi'oceed with an internal disciplinary enquiry on those “escapes”
that he has not been charged WIth internally. It goes without saying
that in the matter in which he received a final waming the
Department can take no further steps.

6.4.10 This report and the transcript shouid be referred to the South African

Police Services so that théy can consult with : to decide what
Y , .
L
70 Both exhibits “GGG” and “GGGl” should be forwarded to the Director of Public
Prosecunons
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‘action can be instituted against,him or any of those who mig-hi have

transgressed the law and particularly with regard'to those mattérs that the

Department or other pedple never'investigated. i\

6.4.11 Teams that escort prisoners to and from Court should be briefed on the
dangerousness/risk of each prisoner they eéco_rf so that such teams can
take pro-active steps to secure the transport of the prisoners.

6.4.12 1t Is recommended that.the admissions area of all prisons be monitored at
all times, but especially when the prisoriers from court are admitted. Such
- monitoring will combat any corruption like prisonefs paying members a fee

for better cells and beds, etc.”

6.5 TREATMENT OF PRISONERS™?

6.5.1 Dirty Linen

Prisoners should under no circumstances be required to wash contaminated and

dirty linen in prison hospitals. This puts them at a very high risk of contracting
various diseases. It Is accordingly recommended, that this practice cease with

- Immediate effect and the Department is directed to provide a laundry service in

all its prison hospltals mcludmg Leeuwkop Maximum Hospltal
6.5.2 Prisoners’ Disciplinary Tribunals

The Departrrient' should give serlous consideration to setting up a disciplinary
procedure for prisoners, which will recognise their Constltutlonal nghts and also

. the rights of natural justice including:

n See Chapter on Pretoria Management Area for more details regarding such practices.

See Chapter 7, Volume 1 at page 324 of the Report.
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the right to call witnesses;

. the right to. crbss-examine‘witnesses; :
. the right to be assisted/represented, at least, by another prisoner;
| . the right of appeal or review: | o
. the‘reasons for the judgments 6r decisions, which are given against them;
» . the right to be tried in an open hearing where fellow prisoners and

members of the prisoner’s family may be allowed, provided that security
permits it. In cases where security prev'ail_é, the right to have the decision
of the disciplinary tribunal be made public.

6.5.3 Re-training of Warders

The Department should give serious consideration ‘to'the re-fraining of the
warders, in the following: '

) The Constitution and human rights culture;
° Conflict resolution skills:
e * Chairing and prosecuting in the Prisohers' Tribunals.

6.54 Amendment of Legistation

The Department should give serious consideration 'to'changing the existing
procedures as prescribed by the 1998 Act since the likelihood exists that some
provisions will not pass constitutional muster. It is therefore recommended that
section 24 of the 1998 Act be amended as follows:

(a)  Disciplinary hearings must be fair and ‘may be conducted either by a
_ giscipiinary official, a Head of Prison or an adjudicator in serious cases of
giscipline, who will be elther a magistrate or any legal practitioner,

(b) () A hearing before a Head of Prison may be conducted
informatly. |
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(i) At such hearing the prisoner must be informed of the allegation
against him or her, whereupon the p,rfsonef has the right to refute
the allegation. L

(iiy The proceedtngs of a hearing contemplated in paragraph (qQ must
be recorded in wntlng o

(c) Where the hearing takes place before the Head of Prison the following
penalties may be imposed severally or in.the alternative:
D a reprimand; |
(i)  aloss of gratuity for a period not exceeding one (1) month;
(i)  restriction of amenities for a period not 'éxceeding seven (7) days.

k_-_._-_ B

(d)  Ata hearing before a disciplinary official or an adjudicator a prisoner-

(i) must be informed of the allegatlon in writing,

(i)  has the right to be present throughout the hearing, but the
disciplinary official may order that the accused prisoner be removed
and that the hearing continue in his or her absence if, during the
hearing, the accused pfison'er acts in such a wéy as to make the
continuation of the hearing in his or her presence impracticable;

(i)  has the right to be heard, to cross-examine and fo call witnesses;

(iv)  has the right to be represented by a legal practitioner of his or her
cholce at his or her own expense, unless a request to be
represented by a particular iegal practitioner would cause an
unreasonable delay in t'he.ﬁnalisatlon of theh hearing in which case
the prisoner may be instructed to obtain the services of another
legal practitioner, and | S

(v} has the right to be given reasons. for the dec|310n

() () Serious disciplinary transgressions may only be heard by an
adjudicator.
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(9)

(h)

(i)  The Commission determines whether a charge is serious.

. (iv) The Commissioner must refer a serious transgression to the

adjudicator within twenty eight (28) days of the alleged
infringement, |

(v) Ata he,aring‘béfore_ an adjudicator a prisoner has the right to be
legally represented. | -

Where the hearing takes place before a disciplinary official, the following
penalties may be imposed éeverally or in the alternative:
(i) a reprimand;

(i)  aloss of gratuity for a period not exceeding two (2) months;

(i) restriction of amenities not exceeding forty two (42) days.

Where the hearing takes place before an adjudicator, the following

penalties may be imposed severally or in the alternative: |

(i) a reprimand; '

(i)  aloss of gratuity for a period not exceeding two (2) months;

(lii)  restriction of amenities not"exceeding forty two (42) days;

(iv) Iin the case of very serious infringement, restricted detention for a
- period not exceedihg thirty (30} days.

Thé penalties referred to in subsections (3), (6) and (7) may be suspended

for such period .and on such conditions as the presiding officer of the
tribunal deems fit. '

(i) At the request of the offender proceedings lresu!ting in any penalty

- other than segregated confinement must be referred for review to
the Commissioner.

(i)  The Commissioner may confirm or set aside the decision or penalty
and substitute it with an appropriate order.
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()  The Commission recommends that the term “solitary confinement” be
' deleted from the 1998 Act. It is recommended that the term be replaced
throughout the Act with the term “restricted detention.”

6.5.5 Appeal or Review Committee

The Commission recomimends that a Committee be set up in each Province or
Management Area under the Chairmanship of the lnspectmg Judge or his

nominee to act as an Appeal or Rewew Committee in respect of transgressmns.
by prisoners. ‘

6.5.6 Segregation

tis recommended fhat section 30 be amended to read as follows:

(a) Segregatnon of a prasener for a period of time, which may be for part of or'

the whole day and which may include detention in a single cell, other than
normal accommodation in a single cell as contemplated in section 7(2)(e),
is permissible-

() upon the written request of a prisoner;

(i)  to give effect to the ‘penalty of the restriction of amenities imposed |

in terms of section 24(3)(c) or (6)(c) to the extent necessary to
achieve this objective; '

(if)  if such detention |s prescribed by the medical officer on medical ‘

grounds;
(iv)  when a prisoner displays violence or is threatened with violence;
(v) if a prisoner has been recaptured after escape and there Is a

reasonable suspicion that such prlsoner will again escape or
attempt to escape; and
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'(vi)' if at the request of '.the South African Police Setvice, the Head of
Prison considers that it is in the interests of the administration of
Justice. | |

() () A prisoner who is segregated in terms of subsection (1)(b) to (f)-

(aa) must be visited by a coirectional official at least once every
four (4) hours and by the Head of Prison at least once a day;
and

(bb) must have his or her health assessed by a registered nurse,
psychologlst or a medical officer at least once a day.

(cc) Segregation must be discontinued if the registered nurse,
psychologist or medical officer determines that it poses a
threat to the health of the prisoner.

() A request for segregation in terms of subsection (1)(a) may be
withdrawn at any time.

{c)  Segregation in terms of subsection {1)(c) to (f) may only be enforced for
trhe minimum period that is necessary and this period may not, subject to
the provisions of subsection (5), exceed seven (7) days.

(d) If the Head of Prison believes that it ié necessary to extend the period of
segregation In terms df subsection (1)(c) to (f) and if the medical officer or
psychologist certifies that such an extension would not be harmful to the
health of the prisoner, he or she may, with the permission of the Inspecting

Judge, extend the period of segregation for a period not exceeding thirty -
(30) days.

. (e) Allinstances of segregation and extended segregation must be reported

4 immediately by the Head of Prison to the Area Manager and to the
Inspecting Judge.
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(9)

{h)

(i) A prisoner who is subjected fo segregation must be advised of his

right to refer the matter to the Inspecting Judge to be_reviewed
immediately when taken into segregation. | ‘\

'(ii) . A prisoner who is subjected to segregation may refer the matter to

the {nspecting Judge who must decide thereon within seventy two
(72) houirs after receipt thereof.

Segregation must be for the minimum period, and place the minimum
restrictions on the p'risoner, compatible with the .purpose for which the
prisoner Is being segregated.

' Except in so far as it may be necessary in terms of subsectlon (1)(b)

segregation may never be ordered asa form of pumshment or dlsmpllnary

measure.

- 8.5.7 Overall Recommendations

Accordingly, the Commission makes the following recommendations:

(a)

(b)

The admission critty'ia and the rulei covering prisoners at Pretoria C-Max
Prison and Kokstad Maximum Secﬁrity Prison should no longer be utilised
in their present form. _ | |
The incarceration of inmates at these institutions In their present form
should cease to exist. | '

The policies goveming these institutions should be upgraded by the
Department to be brought in line with ordinary Maximum Prisons as they
exist in various manag'ement areas.
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6.5.8 Short-Term Recommeﬁdations

(@

(b)
(©)

(d)

6.5.9

(a)

The Department should ensure that In- sending people to restricted

detention and/or segregation to Super Max Prisons that it complies with its
own regulations in that there is a proper medical evaluation as to whether
the person can survive the detention in" segregation, as anticipated in
terms‘ of the Act. A ,

A proper record of all people sent to isolation in the C-Max Prison should
be kept and propet reasons recorded and the provisibns-of the Act, which
are applicable, be recorded.

The circumstances of the juvenile who was sent to C-Max should be
ihvestigéted and the officials who abused their powers, should be charged
accordingly.

. The Department should review the cases of all the prisoriers who are

currently at C-Max to see:

- () whether there was full compliance with the rules and régulations in

- terms of proper hearings, prior to sending them fo C-Max;
(i)  the reason for sending them there;
(i)  the duration of their incarceration; and
(iv)  whether there is medical evidence to indicate that the said inmates
could withstand incarceration at C-Max.

The Inspecting Judge should confirm the above review.

Nutrition

It is recommended that the current practice of serving three (3) meals at

two (2) specified times be ceased and that prisoners be served as
specifted by the 1998 Act.
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(b} It is recommended that the Department as a méfter of urgency do.an
analysis of the costs and benefits of ou'tsourcin_g the supply of food since
the Department lacks the necessary capacity to comply with the sugply of

food. , | : v
6.6 SEXUAL VIOLENCE IN PRISONS™

6.6.1 -

The Commission considers it appropriate to deal sepérately with the persons

" . implicated since the recommendations regarding those implicated will be
specifically linked fo incldents of misconduct that occurred at the Pretoria Prison
and which are not, in every instance, related to the‘general discussion of'sexua!,

violence in Prisons. Accordingtly, the recommendations dealing with the speéiﬂc

transgressions of the Correctional Services members in abusing are set out
hereafter in section 13, headed “Specific Misconduct Recommendations”. The
Commission’s general recommendations regarding sexual violence in Prisons
are set out balow. . '

6.6.2 Sexual Violence in Prisons

(@) In the light of the findings, It is essential that members of the Department
be sensitised in dealing with raps survivors and giving assistance to rape
victims, '

The Commission therefore recommends that a groub of Correctional
Services memibers be nominated in each Prison to receive the necessary
training to act as rape counsellors. Such training would be necessary in
order properly to counsel the prisoners who have suffered the trauma of
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See Chapter 8, Volume 1 at page 390 of the Report.
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(b)

©"

being raped. The avallability of such trained personnel will make a positive
contribution towards protecting the psychological well be_lng of such
victims. Furthermore, prisoners will also be encouraged to come forward
to report such crimes, which will in some. r'ngiasure have an impact on
decreasing the high rate of rape at the Prisons.

It needs to be accepted that it is extremely likely that members of the.
Department will at some time during their careers, be exposed fo prisoners

‘of different sexual orentations and will need to accommodate- those

prisoners within the Prison premises and treat them all with the necessary

‘d'ignity and respeqt as anticipated in our Constitution. To ensure a general

sensitivity of all members to these situaticmé, the Commission

" recommends that all newly recruited Correctional Services members,

during their initial fraining towards gualifying as fully fledged members, be
made aware of the enormous diversity of prisoners that wiil at some time
be entrusted into thelr care. This training will aléo, no doubf, positively take
care of the general homophobia that currently exists amongst most
members of the Department. |

It is recommended that the curriculum of the aspirant Correctional
Services members Include chaptersimodules such as:

(0. diversity,

(i)  sexual orientation,

(i)  sexual practices,

(iv) homophobia, and

(v) cultural differences.

it Is recommended that upon admission to the Prison, the -Department
ensure that procedures are put in place to profile each and every prisoner

100




entering the correctional facility. Sueh profilin'g will take Into account all the
distinct features of the Prisoner re[,éting to appeai‘ance. evidence of
femininity, age and‘ any similar indications that should indicate to the
officer that such inmate is a vulnerable potential target for s%xual abuse.
The prisoner should, -as far as possible, not be. placed in the same
environment as extreme!y violent prisoners with histories of assauit.

Accordingly, it is recommended that the Department's admissmn criteria
be re-examined and amended where necessary. -

(d)  Newly arrived, first time offenders are clearly the most vulnerable group
because they are ignorant about certain existing Prison practices and
hence easily fall into the trap of becoming a sexual 6bjec$t. The institution |
also overWhe[ms them, since the warders, who are the ones who should
inform them about the gangs and the discipline system in Prison, do not
properly orientate them towards Prison life. The a\'/ai!ab'ility of such
information will go a long way to protect the prisoners. Théy would be
aware of the fact that when goods are offered to them they would be put in
a position where they are.in debt to the provider and that the debt would

then be clalmed at a particular point as, in most instances, a demand for
sex.

. It is therefore 'recdmmended that all first time offenders, when admiitted to
Prison, be put together in a cell for the first few days on their own. There
should be no sentenced prisoners either as a monitor or a cleaner, as is
currently the practice. This will enable the Department of Correctional
Services personnel to orientate the prisoners and: inform them about the
existing gang activities and any other practices in Prison that could lead to
sexual and other abuses. Once they are informed of this kind of behaviour,
they would be able to minimise the risk and they should be able to then
guard against such behaviour or recognise patterns and eminent dangers.
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Such proteotion wouId be much better than the current situation where, in
the view of the Commission, prisoners themselves arrange and control
such orientation which, in fact, then leads to the gangs exerting and
abusing their.power over first time offanders. In some instances, such

orientation is done by the monitor of the'cell, which defeats the purpose of
ensuring protection for the arriving ﬁrsf offender.

(e) -~ Itis recommended that warders be educated regarding the different kinds
of sexual preferences that exist amongst prisoners, Such education would
be crucial in dealing with their attitude towards sexual victims in Prisons.
Lack of education has been shown in that warders have little or no
empathy or sympathy towards sexual victims. it is envisaged that such
sexual education will also address the homophobia that ‘exists amongst
warders. The Commlssmn is alive to the fact that this homophobia may to
be reduced orice all the new recruits are trained.

. A e

()  ltis-also recommended that when-a prisoner commits a sexual offence,
| the offender, in addition to the appropriate di-soipline applied in accordance
with the disciplinary system of the Department, or the laying of a criminal
charge, be assigned to specific rehabilitation programmes. These
‘,programmes will directly address the question of sexually offending .
. behaviour as well as any other auxiliary factor and issues that indirectly
feed into the offender's sexual behaviour. Accordingly, it is recommended
that the Department design rehabilitation programmes that are specifically

~and exclusively aimed at sexual offenders Inside and outside Prison.

- {g) s "‘Tt"iS"recommenden‘f:thaimoﬂe,apsychologists be appointed to address the
% Department’s lack of counselling and trauma Service. Psychologists fulfill

a major_.role In addressing the victimisation -and trauma sexual victims

suffer and it Is clear from the evidence before the Commission that there

102




W

L
=
L

—
~—

are far too few psychologists in each Prison to deal with the needs of
awalting and sentenced prisoners.

)
It is also recommended that the pohcy demgned for sexual victims apply
not only to sentenced prisoners but aiso to awaiting trial prisoners, who

are as in much need of such Service as their sentenced counterparts. -

It is recommended that proper complaiht mechanisms and channels be

put in place to ehcourage rape and sexual survivors to come forward and
report the offences committed,

It is further recommended that the current system that exists to investigate = -

criminal matters within the Prison by the South African Police Service be
stopped. These Investigations leave much to be desired since the police
'constantl_y interview, consult and take statements inside the Prison with
the assistance of the Prison ‘aufhorities, under circumstances where
members of the Department are implicaied in offences being investigated.

It is recommended that when prisoners lay crimina! complaints, they are
moved to the Police Station where the interviewing of the complainant will

take place. This procedure will ensure that the investigation will then be

done independently at the Police Station and without the “assistance” of
members of the Department. Such recommendation will indeed lead to
beﬁer and far more reliable Information being received ‘from the
complainant regarding the offences committed inside’the Prison. Prisoners
laying charges will be In a position to request protection, If it Is required,
and to lay charges without fear of reprisal from the Departmental officials.
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(k) It is recommended that in cases of sexual offenders, the release of the
prisongr either on parole or correctional supervision be considered only
after assessing information gathered from a‘vari'ety of sources, Including
psychological, psychiatric and pre-sentence reports, behavioural
observations and victim impact statements, - |

)] It is recommended that a long-term policy for awaliting trial detainees be
 drafted as soon as possible since the absence of such palicy has a huge
im;')act‘ on the iack of Service rendered to awaliting trial detainees and,

more speclfically, the lack of support Service reridered to those In this
section of the Prison who have suffered abuse.

(rﬁ) It Is recommenided that better lialson procedures be éet up between the
Department of Cofrect_ional Services and the Department of Health in
order to orientate and inform medical personnel of all the existing policies
in each of these Departments. Alternatively, that doctors working for the
Départment of Correctional Services are seconded to the Department in
order to discipline those who ars working for the Department of

Correctional Services who disregard the policies of the Department and
who put it In disrepute,

' n) ltis recommended'that a new system for distributing the Department's
policies be designed. Without being prescriptive, it is necéssary, at an
operational level, that such a system has a method of ensuring that each
and every member acknowledges having received or being aware of any

policles applicable to him or her and that such acknowledgement is in
L writing.
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(p)

(a)

(r)

It is suggested that in order to disseminate effectlvely all the information of
all the policies as soon as possible, the Department arrange a serles of
workshops where these pollmes wiil be made kriown fo the members and
where they can come to terms with what is expected of them o
: : %
It is recommended that sexually abused prisoners not be put In solitary
confinement nor segregated detention but rather "be kept under
observation in the Prison hospital. Furthermore, that if the victim cahnot be

" accommodated in the Prison hospital, consideration be given to detaining

the alleged perpetrators in single cells until the disciplinary matter is

ﬁna!ised..

It is recommended that cameras connected to closed circuit television be
installed in all corhmunal cells in order to monitor the activities between
prisoners at all times. Such monitoring would be in the interests of the
Department and the safety of all the prisoners who are detained.

It is recommended that the movement of juveniles in the Prison, as
stipulated by the Commission in its Fifth Interim Report, be followed in
order to combat sexual abuses of young prisoners under the age of twenty

one (21) years.

It is recommended that all prisoners upon admission, including juvenlle
and awattmg trial prisoners, be informed of thelr rights, including that they
are entitled to be separated, that they are entitled to_certain counselling
Service etc. The Department Is expected to inform them fully of their rights
in the form of eithér a booklet or a compendium of rights of prisoners.
Having due regard to the Constitution, it iIs recommended that such a
bookiet be drafted in all eleven (11) official languages.
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it has also come to the Commission’s attention that there are still %ome ‘
prisoners who are illiterate and unaware of thelr rights. It is recommended
. that in such cases, the onus should be on the admission’s office to inform

literate prisoners in person of their rights and only then to hand'théfn a
booklet or compendium of rights.

6.6.3 Specific Misconduct Recommendations

As stated in the main report, the Commission considered it a-pprbpriate' to deal
separately with the persons Karp implicated since the recommendations |
regarding those implicated will be specifically linked to incidents of misconduct
that occurred at the Pretoria Prison. ‘Many of these misconduct incidents are not’

“In every instance related to the general discussion of sexual violence in Prisons.

The evidence of Karp has been discussed in the Chapter on Sexual Violence and

it should be clear that he made a positive impression on the Commission. At all

-times Karp appeared to be confident, despite the witness 'having, graphically to

describe intimate and personal details of the harrowing experiences.
Furthermore, most of Karp’s testimony was substantiated with either
documentary or other evidence.

By contrast, the Implicated parties, who had no difficuity in subjecting Karp td the
rigours of cross-examination, decided to hide—behind a shield of silence by not
taking the withess stand. A[though the Commission Is fully aware of their
cbnstltutional right and cholce not to testify, they most certainly cannot exercise
such choice in the face of strong and Incriminating evidence and expect to
escape the consequences of their decisions. They elected not to testify under
circumstances that réquired them to at least speak up in the face\ of direct
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ac,cusétion's. ‘They were given ample opportunity to come forward and give their
version of what happened and be questioned, yet they elected to be siler\(.

" Despite there being a strong prima facle case against those implicated, not ah -

ounce of evidence waslpresented by them to counter the accusations. Given the
speclfic accusations against them, the Commission ﬁés to draw an adverse
inference from their silence. It would be réasonable to say that those lmplicated '
did not testify because they were trying to hide behind thelr silence.

Despite Karp's traumatisatidn. Karp wé's still able to give the Commission a
coherent and detailed account of what he was subjected to at the hands of the
warders at Pretoria Local Prison. The Chief Psychologist, Dr Van der Bergh, also
agreed that Kafp would continue to suff,er'fof a long time ahd would definitely .
need psychological counselling to dea! with the trauma. '

. Ultimately, in dealing with the specific Incidents perpetrated, it is the finding of the,

Comrﬁissio,n that Karp was a truthful and forthright witness who presented his
evidence in a satisfactory manner and that there was no evidence to rebut

anything that he said.

The Commisslon therefore makes the following findings and recommendations
against the implicated parties:

(a)

By not paying any heed to the policies of the Department, Mr
demonstrated clearly that he Is not competent to manage a Prison as big as
Pretoria Local Prison. This lack of competence may be explained by Mr
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alleged lack of training as to the duties of & Head of Prison™ but clearly does not
lustify or excuse the misconduct he committed.

Clearly, when one assumes a particular position of authority, it is your own
responsibility to fulfill all the daily duties that 'co}ne with the position — one of
whlch would be to make decisions in terms of section 79 of the Act as to who
should or should not be detalned In terms of the provision and particularly, and

most Iimportantly, not to abuse the provision as a method of punishing
Prisoners.”

In dealing with the matter of Karp, it was clear that Mr . . -never applied his
mind as to Karp's detention In a single cell. In fact, during cross-examination, he
r‘espbnded by saying if someone escapes then they are sent to isolation. This
indicates that there was no application of the mind and certainly no reasons given

when such a drastic decision was taken. Clearly, as can be seen from the

outcome of his decision, Mr abused the provisions of section 79 by using it
as a form of punishment. Mr - also abysed his powers in ordering that
mechanical restraints be used on the prisoner.” His conduct was definitely not in
accordance with Departmental policies. -

The Commission accord ingly recommends that Mr be charged with:

(i} Contravention of Column A, clause 2.1, in that he was grossly negligent in
' execution of his duties by ordering that Karp be placed-in the isolation cell:

[ Mr. ,inhisown words, said that he had not received any training for the position as
Head of the Prison and had never attended a course on what heads of Prison do,
o Mr . s abuse of the provision is dealt with in detail in the Chapter on Treatment of
% Prisoners, '
" .Mr  ordered that the prisoner Karp also be putin leg irons when he was arrested for

his escape. The record shows that Karp could not pose 2 security risk after being put in
segregation and that the only reason for such an order was to further “punish™ him,
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(i)

(it} .

(b)

Contravention of Column A, clause 2.1, in that he was grossly neghgént In
the execution of his duties by ordering mechanical restraints when this

was not authorised by Departmental policies or any other regulation \
\
Con_travention of Column A, clause 2.1, in that he falled to keep proper

record of prisoners sent to segregation, or kept proper data as required by
legislation and the Department's policies.””

Mr

. The Commission finds, in the light of the evidence presented by Karp, that Mr

was indeed under the influence of alcohol on the day that he ordered

the pnsoner Karp, to perform oral sex on him.

“Mr

, ke many of the others, decided not to testify at all despite the

prima facie case against him being presented to the Commission. The testlmony

of Karp becomes therefore conclusive evidence given the specific c:rcumstances '

-Accordingly. with regard to Mr

, the Commission recommends that:

He be charged with contravention of Column A, clause 5.5 of the
Disclpltnary Code In that he committed an act of sexual harassment by
compellmg a prisoner to have oral sex with him and that by domg so he

injured the sexuat dignity of the prisoner, Karp;

He be charged in terms of the Disciplinary Code of contravening Column
A, clause 6.4 in that he permitted a prisoner or any other person subject to

77

See Pretoria transcript pages 5621 and 5622 and Exhibit ‘NNNS".
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comr.nun'ity corrections to take alcohol or prohibited drugs and had that in
their possession. '

Should it be shown that Mr was not on duty on the day in
' question, then, it is the view of the Commission, that he should not escape
discipline. If that is the case, It is our opinion that, by being under the
influence of alcohol, he breached the security arrangements and that he
- then should be charged in the altefnative with contravening Column A,
clauss 5.10, breach of the Intemél security arrangements.

(i) He be criminally charged with an act of lndecent assau!t alternatnvely
crimen injuria by forcmg the prisoner, Karp, to perform oral sexon him

(iv) He also be charged crtmlnally with contravening section 119 of the

| Correctional Services Act No. 111 of 1998, in that he supplied lntoxmatlng
quuor to prisoners whereas the Act provides. that no person may- supply. -
prisoners with any intoxicating liquor. In this particular instance, this will

take care of the fact that he was not on duty should the documentatlon
prove that he was not on duty. -

(c) Mr

Regérding Mr -, It is clear that he committed an act of crimen mjuna and
the Commission therefore recommends that:

(i) He be charged criminally with an act of crimen injuria In that he Insulted

the prisoner by saying certain things to him, which Indeed affected and

\\ impaired his dignity The insults that were leveled at Karp were
homophabic Insults, which infringed.upon his dignity.
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(i)  He be charged in terms of the Disciplinary Code with. a transgresslon’ of
Column A, clause 5.5 in that he impaired the sexual dignity of the prisoner
by stating certain Insults, which were homophabic.

4

(d) Mr

The Commission's ﬁndings are also that Karp was confident regardiﬁg what Mr

sald. Karp was In fact so confident that a charge was laid against him.
Thé words spoken that insulted hirh were “you're a pig, you're a rubbish.” Even
considered separately, the words seerﬁ to be insuiting in nature. Added to this
was the repeated discrimination of saying “you look bad moffie”, words clearly
intended to degrade Karp and to impair his dignity. .

As the prosecution service has already decided not to proceed with any criminal
charges, the Commission will only deal with the internal transgressions

committed by Mr . In this regard, It is recommended that Mr ~ be
charged:

(0 In terms of the Departmental Disciplinary Code, contravening Column A,
- clause 5.11 in that he used Improper language.

(i)  In terms of the Departmentai Disciplinary Code, contravening Column A,
clause 5.13 in that he willfully and intentionally discriminated against Karp
on the basis of Karp's sexuality, which Is outlawed by the Constitution.
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(&) Mr

Karp’s evidence was also clear with regard to Mr =~ msultlng Karp by. saying

the words “arent you ashamed of mixing w:th kaffirs* because Karp had

befriended a black prisoner, Ms Shelley Ndlovu.

It is recommended that Mr . be charged:

) interms of the Departmental Disciplinary Code, cohtravening Column B

clause 5.11, the use of |mproper language to another person or
alternatlvely.

(i) contravenmg column B, clause 5.16, that he used words that discriminated
on the basis of race, gender and sexuality.

® M

The evidence of Karp is also accepted regarﬂing his implication of Mr

“and his actions. It Is recommended that Mr be
charged:

(i) In terms of the Departmental Disciplinary Code,. contravening Column B,
~clause 5.11, the use of improper language to another person, alternatively;

()  Contravening Column B, clause 5.16, that he discriminated against
another on the basis of race, gender, disability and sexuality.
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As Mr ‘ also used derogatory ferms and insultlng words against Karp, the
Commission recommends that: - CoN

(i He be charged in terms of the Departmental Dlscipilnary Code, with

contravening Column B, clause 5.11, in that he used Improper language to
another person, alternatively;

(ii) 'Contravent_lon of Column B, clause 5.16, in that he discriminated against
Karp on the basls of race, gender, disability and sexuality.

(h) Mr

It is clear from the evidence before this Commission that Mr _ Vviolated Karp
in that he forcefully raped him. |

As was stated earlier in this Chapter, the Commission is mindfu! of the fact that
the common law offence of rape has still not been extended by legislation in
South Africa to cover such sexual assalts; as such conduct is clearly an act of

© rape.

The Commission, howéver, cannot go beyond‘the boundaries of the law despite
the fact that the common law is not in tune with gender equality,

The Commission therefore recommends that Mr be charged with:
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{i) A charge of indecent assault. This is, however, a recommendation and
does not detract from the fact that the right to institute prosecution lies with
the National Director of Public Prosecutions (NDPP). Given the
clreumstances, i Is recommended that the docket be sent to the NDPP,
together with this Chapter of the Commission ‘report and the Commission
transcript in order to put the NDPP in a position to make a decision.

M. -

The evidence against was astounding. The Commission was

shocked to hear that a medical practitioner could be 'so insensltive and reckless
fegarding the emotional plight of a patient. - failed In not properly
investigating or adequately assisting a patient in desperate need of help.

| The Commission recommends that:

()" A transcript of evidence, along with the relevant
documentation, be sent fo the Health . Profession's Council for
investigation;

() * The Department review . .  contract in the light of his own

admission that he mlsmanaged the patient, Karp.

)  Mr wikkins

‘The Commission's findings are that Mr Wilkins was ordered to deal with the

meatter of Karp. Although Mr Wilkins' conduct, in some respects, clearly does not
Correspond to that of a prudent Correctional Services member, the Commission
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is of the opinion that it would be 'fegrettable if he alqﬁe were to face‘ any

disciplinary action since many of his actions were born of instructions from his
superlors. | |

-

The Commission would, howsver, like to recommend in general that matters like

priority in the Department and that all involved personne] deal with them with
empathy and sympathy.

it is clear from the evidence of the Chief Psychologlst, Dr Van der Bergh, that the
assistance rendered to Karp by Mr Wilkins and others fell short of what should
have been done for a sexual victim. Glven the lapse of time and the hierarchy of
l the different rols players, it will serve no purpose to pursue ahy disciplinary action

against him alone. The Commission therefore does not recommend that any
I action be taken against Mr Wilkins. However, he should be better trained in the

psychological trauma sexual victims suffer in order to be of better assistance to
I these victims in future. -

l 6.7 PAROLE™

6.7.1 Parole Generally

(@) To avoid interference from employees of the Department, the Minister of
Correctional Services should consider amending the Correctional Services

Act and fegulations to specify that Parole Boards are accountable only to
the Minister.

7 See Chapter 9, Volume 1 at page 463 of the Report,
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(b)

(c)

(d)

©

The exclusion of officials of the Department as chairpersons and vice-
chairpersons of the parole boards and correctional supervision boards
should be expressly Incorporated in the Act.

_The Minister should consider delegating the'powers of 0verseelng the
Parole Boards to an Indepehdent Board created for that purpose or to the
Office of the Inspecting Judge: In the case of the Office of the Inspecting -
Judge, an asslstant should be appointed in terms of section 87 (2) of the
Act to sef up a new directorate to oversee paroles,

The independence of the Parole Boards and the Correctlonal Superwsmn
Boards should be enshrined in the Act and Regulations.

The Parole Boards and Corfectional Supervision Boards shod!d be
chaired by legally qualified persons on an ad hoc basfs.

The area of jurisdiction of the Parole Boards and Correctional Supervision
Boards should be demarcated according to the provinces or the various

command areas in terms of which the Department of Correctional Services
Is demarcated;

The right of a prisoners to review a decision of the Parole Boards or the
Correctional Supervision Boards should be enshrined in the Correctional

Services Act 1998 and It is recommended that section 75(8) of the Act be
amended to read:

“8) () A decision of the Board is final, unless the prisoner wants to
exercise his right to review the proceadings In which case the

' \ record of the proceedings before the Board will be prepared

and submitted to the Correcﬁohal Supervision or Pargle
- Review Board,
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(m)

(] A Board shall'fodhwith inform the pn‘soner whose pe‘tr"ole has
been denied that he may insp‘ect'and make a' copy of the
record of tha proceedings and that such application for rewew |
should-be lodged within 14 days of the decision of the Paroie
Board.”

Payment of the members of the Boards should falt under the Minister and
not the Commissioner of Correctional Services. In this regard an
amendment should be made to Sectlon 74(8) of the Act.

The appointmenit of members of the Parole Review Boards and the
Correctional Supervision Review Boards should not be limited to members
of the National Council of Correctional Services. Conslderation should be
given fo the appointment of retired Judges and other retired legal
practltloners on an ad hoc basis.

Section 79 of the 1998 Act should be amended to have a less restrictive
threshold for terminally i} prisoners to be released on medical parole.

In the light of the above, it is the Commission’s view that the policy of the
Department dealing with the classification of crimes for parole purposes
should be reviewed. |

It is recommended that the pafole pol.ici_es of the Department be amended,
more specifically the section classifying assault per se as an aggressive
offence. More Information should be placed before the Board before it
decides that the crime was an aggressive crime.

Chairpersons of the Boards should glive reasons, especially if they are

refusing parole, so as to comply with the Constitution and the Promotion of
Access to Justice Act,
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(n)  The Department should make 3 concerted effort to explain the Parole
Provision to the inmates, This should Include preparing a booklet for the
inmates and thelr families explaining parole. In particular explaining:

(i The legal provisions; |

() The underiying rationale of the system;

{iii) .The manner in which parole operates in practicé;

(v)  How parole affects each individual; |

(v)  The responsibiiities of each prisoner released on parole; and
(vi) . How to deal with problems which may affect‘your parole.

6.7.2 The Matter of Mr Hlongwane

The Commission recommends that

position within the Parcle Boards or any po
parole system.

should nevér be appointed to-any
sition of responsibllity within the

-

6.7.3 The Stanley Ndlovy Matter

(a)

should be éubjected to counselling or tralning so that she
. €an understand the provisions of the Act and the incorrectness of her

reasons for refusing the parole of Mr Ndlovu. She should also be éb‘prised
- of the consequences of her unlawful refusal of parole.

(b)  Mr Stanley Ndlovu's application for parole should be referred to the Parole

.+ Board Immed iately,
!
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6.8 CONVERSION OF SENTENCE™

6.8.1 Correctlonal Supervision
. Y

R’

To address the challenge facing the Department of prison overcrowding, the
Commission recommends that the Department should, as soon as possible:

(a)  Conduct a survey of all its Management Areas countrywide to establish
how many prisoners currently qualify for thelr sentences to be converted to
correctional supervision. | .

(b) Inform such qualifying prisoners about the provisions of the Criminal
Procedure Act that entitle the'nd to approach the Commissioner to request
that he consider converting their sentences to one of correctional
supervision.‘ | |

{(c)  Make application to the relevant courts for the release of all such prisoners
on correctional supervision.

6.8.2 Mr Marimuthu

. . as a senior member of the Department, should have been aware of
the policies of the Department, the Commission recommends that the
Department should charge him in terms of the Disciplinary Code for his actions in
flagrantly pursuing the application for Mr Marimuthu’s release and - flagrant
disregard for the Department's clear policy directives. “

» See Chapter 10, Volume 1 at page 540 of the Report.
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6.8.3

It Is recommended that not be considered for any placement as a
Chalrperson of a Parole Board until such time as he has undergoene appropriate

traimng, which will make him fit to sit In a position on a Parole Board or
Institutional Committee.

6.8.4 Victims of Crime

-To address the sensitivitles and give due recognition to the victims of crime, the
Commission motivates that serious consideration be given to the amendment of
Section 276A(3) of the Criminal Procedure Act to read as follows:

“Sub-sectionA(3) — Where a person has been sentenced by a court of
imprisonment for a period —

)] not exceeding five (5) years; or

(i}  exceeding five (5) years but the date of release in terms of the
provisions of the Correct:onal Services Act, and the Regulations
made thereunder is not more than five (5) years in the future,

The Commissioner may, If he is of the opinion that such a person is fit to
be subjected to correcfional supetvision, apply to the Clerk or Reg:strar of
the Court, as the case may be fo have that person appear before the
court a quo in order fo reconsider the sentence, provided that the
Commissioner has given notice to the complainant of the application that
will_be Iodaed,' which_notice_must_be_advertised in the Government
Gazette and in g Iodal newspaper where the crime was committed and
which notice must notify the complainant of the.'r right to oppose such an
application.”

[ |
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- 6.9 JUDICIAL INSPECTORATE®

Accordingly, the Commission recommends that:

6.9.1

6.9.2

6.9.3

6.9.4

)
The Correctional Services.Act should be aménded to provide that the
Office of the Inspecting Judge should also deal with complaints of
“corruption and maladministration”. In this regard, the IPVs should have an

obligation to-take reports or complaints of corruption from compléinahts‘

“and prisoners for onward transmission to the new cdrrupﬂon-ﬂghting

agency or Directorate to be set up in terms of this report.” Such
amendment should expressly'set out the aims and objectives of the Office
of the Inspecting Judge. '

The Office of the Inspecting Judge to consider the amendment of the Act
to Incorporate the appointment: of deputies to the Inspecting Judge to deal
with specific areas that may need to be investigated,

Section 90(1) of the Act be amended to ensure that the !nvestigatiohs‘ can
be conducted in respect of the entire Department by deleting the word
“prisons” and substituting’ it with the words “Department of Correctional
Services including various Management Areas and the'prison.s."

The Correctional Services Act be amended so that:

(i) The Independence of the Office of the Inspecting Judge Is protected

in the Act. The Office should be subject to the Constitution and law

so that it can exercise Its powers and perform its duties without
fear, favour or prejudice. No person or organ of State should
Interfere with the functioning of the Office of the Inspecting Judge;

20

-8ee Chapter 11, Volume 1 at page 562 of the Report.
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(ii)

(i) .

(iv)

v

| (vi)

(vii) |

The Office of the Inspecting Judge Is accountable to the Minister of
Correctional Services and reports on the activitles and. the
performance of its duties and functions to the Minister at least once
ayear;, -

The Office of the Inspecting Judge functions -Independently'of the
Department and. in particular the Commissioner, as he is
responsible for the prisons and prisoners;'

The functions of the, Office of the Inspécting Judge are funded by
money appropriated by Parllament for that purpose;

The Inspecting Judge is the ‘accounting officer for the Office of the
lnspecting‘dudge in terms of the Excheqﬁer Act No 66 of 1975 ;
The powers of the Office of the Inspectin

g Judge are increased io
include powers of: ' |

(aa) search and seizure to make its work more effective. (See
Regulations 13 and 17 of the Regulations governing the
work of the Commission); _

(bb) enforcing the recommendations of the Office of the

inspecting Judge within the Department, Foreign
..experiences in this regard should be considered after due
consultation with civil society 'ofga'nisations, the Department

. and the Correctional Services Portfolio Committee: -
(cc)  for the moment the responsibility set out in (i) above should
be entrusted to the Heads of Prison to provide regular

feedback on the’ recommendations made by the IPVs in
various prisons.

Section 87(1) and section 89(1) are amended so that the

éppointr_nent of staff occurs “after consultation with the Minister" and
not "in consultation with the Commissioner”.
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(e)

@)

(ix) . Section 89(3) s amended so that the employees of the Ofﬁce of the
Inspecting Judge are deemed to be members of staff of the
Department of Public Service and Administration or the Department
of Justice, or any other Department other than the Departme‘\mt fo.
-retatn thelr mdependence from the Department

The necessary arrangements be made with regerd. to budget,
accemmodatlon employment of staff and-opening of branch offices to
enab!e the Office of the tnSpectlng Judge to perform an-effective Jjob with -
regard to the fight against |Il~treatment of pnsoners in the various prlsons
in the country

In order to accord the officials of the inspecting Judge adequate protection

against officials of the Department who frustrate them in the performance
of their work, Chapter 16 of the Correctional Services Act No. 111 of 1998
shoutd be e'mrended to include a further section that makes it a_criminal
offence for members of the Department to interfere, hinder or frustrate the
officials of the [nsbecting Judge in ttte performance. of their dufies. A

penalty clause should accompany the criminalisation of this conduct, like

all other criminal offences created in terms of Chapter 16 of the .
Correctional Services Act.

lLastly, the geﬁerat amendment of t'he entire Chapter is advised to stress
that the fight against co'rru’ption'is‘ a paramount [ssue in the 'Department
and the Office of the Inspecting Judge cannot ignore it, notwithstanding its
amended mandate. The Office of the Inspecting Judge should give thls |
serious consideration when it is investigating the, vartous prisons, as
corruptton goes hand in hand with the treatment of prisoners.
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6.10 PRISON OMBUDSMAN®

a)

b)

-8,10.1 Anti-Corruption Agency

An independent agency (Prison Ombudsiman) similar to the Independent
Complaints Directorate of the South African Police Service should be |
astablished.

The . agency should be mandatéd io Investigate corruption,
maladministration and dishonest practices within the Department.

.The ageney should have a presence in the whole coUntry; that is, offices

should be opened in every province to deal 'with. the issue of corruption,
maladministration and dishonest practices.

6.10.2 Toll-free Number

0

A tollfree number should be opened for purposes of reporting corruption..

The existence of the toli-free number should be conveyed to all prisoners '

upon their arrival at each institution.

Notices must be put up,ln the varlous institutions about the existence of
the toll-free number. '

The toll-free number should be puBIished nationally for the benefit of the

~ members of the public at large.

81

See chapter 12, Volume 1 at page 594 of the Report. -
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6.10.3 Witness Protection

- W
The Department and/or the agency should set up an a’"p'propriate
wifness protection programme for.the_ir witnesses, especially prisoners,
‘and can use the Witness Protection Act to supbort the protection of
ordinary witnesses. This agency .might have to develop a policy that will
specifically deal with pniéoners and how they are going to be incarberated
In the various prisons if they are under witness protection. |

A witness profection policy should be developed. Such poliéy should aim
to ensure that the protected disclosure, which is given to employees In
terms of the Protected Disclosure Act, should be eéxtended to the prisoners

who are incarcerated in the various prisons, insofar as it might be
appropriate,

6.10.4 Inspecting Judge ‘

The reporting to ‘and taking of corruption complaints by the Office of the .
Inspecting Judge should complement the work of the abovementioned agency.

6.10.5 Department of Public Service and Administration

The Department should align itself with the recommendations of the Department

of Public Service and Administration (DPSA) with regard o the anti-corruption
strategy. | |
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i 6.10.6 Secu.ri_ty,Functlons_

(a) Short-Term:

(i) The Department should seriously consider the restructurmg of the
security function at pnsons 80 that a new unit should take full
responstbllity for guarding and searching members, visitors and all other
officials who enter and exit the prisons. This will ensure that if
contraband Is found inside the prison, then the. sald security unit could
be penalised in terms of penalty clauses incorporated into their contracts
of employment for the failure to perform the functions accordlngly

.(ii) The employees of the aforesald secunty unit to be appointed would have
to be properiy vetted by the necessary authorities to ensure that the unit

does have integrity and . has complied with the various statutory
' provisions in terms of which prisons are run,’

(i) The separate security unit should only be in charge of searching and
guarding the prison premises.” The unit should be distinguishable from’
the correctional setvices members who are In charge of safe custody of
the prisoners. In this’ regard, the unit should be distinguishable in terms

of uniform, ranks, salary structure and the Jhature of training, which would
be given to them specifically for this task.

(iv) The searching of warders visitors and prisoners should not be limited to
searching when warders are entering the prison in the morning or

- leavmg In the afternoon. The searching of prisoners and warders should,

* In addition to the searching when they enter the prison, also be carrled

out at random when they are on duty. The searching should be done by
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v)

. this newly formad security unit withi
searches and selzures,

the random searches referred to abbve;.should be sea

ﬁ the 'Department' to ‘ciarry out

| ' )
For checks and balances, the searching of visitors ‘should be-done at
three (3) different points. On visitation days, the prisoners, i addition, to

rched before they
return to their sections,

The security unit that\wOuId be contracted to deaj with the searching of -

the members, visitors and prisoners entering and exiting the prison

shc)uld repéfc to the agency, (Prison Ombudsman), which will be formed'
to fight corrupﬁon, which is set out in this report.

The aforesald Ombudsman.s_hould have fuli responsibility for ensuri'ng
that there Is a corruption-free prison system in South Africa and thus

should 'take.responsibility for searching to ensure that no contraband
enters the prison premises, Alternétively,, depending on logistical Issues,
the aforesald security unit could be the responsibility of .the Area

" Manager of each Management Area until such time as the Office of the

Ombudsman has been established.

The Area Manéger should ensure that each of the Prison

Heads give the
security unit unlimited access to the various prisons.

When the security function has been outsourced, the monltoring and

scanning equipment should become the responsibllity of the security
unit,

i
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(b) Long-Term:

()] The issue of a prison Iayout which is conducnve to searching and to the
. fight against the smuggling of contraband into the prison, needs urgent

attention and the Department should review aII visitation areas in the
various prisons to ensure that:

(aa)’ The visitation areas are conducive to the searching of visltors,
" both males and females, whilst maintaining thelr dignity’ and
privacy;

(bb)  The monitoring or seanning madhines are fully operational.

(i) “The Department should give serious consideraﬁon fo building a visitation
area, which will be separate from the main prison, in all prisons the
Department plans to build in the future;

- (i) With the resources permitting it, consideration should be given by the
Department to the renovation .of some of the prisons fo ensure that the

visitation areas are separate from the main prison and are a distance
away from the prison: ‘

If the Department, for whatever reason, does not restructure the security
function as suggested in this Chapter, then it must seriously consider

installing monitoring equipment, like video cameras In strategic positions -
in all prisons nationally.

_,“
_
<
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6.11

6.111 Short -Term

OVERCROWDING?®?

The Commission recommends that:

(a)

The Department should seriously consider moving sentenced prisoners to
outlying less crowded Management Areas or empty prtsons within

~~ Management Areas to create space for other prisoners. from the

(b)

()

overcrowded Management: Areas or prisons.

For purposes of the visitations of sentenced prisoners and for those

prisoners who have been'moved, the Department should consider making

a detalled logistical plan for transport arrangements for members of the
families, relatives and friends to be transported on a Saturday and Sunday
morning to-the prison where these people are incarcerated and then return -

the relatives/visitors to the original point of collection. The point of
‘collection could be a Management Area.

Arrangements should be.made for the Department of Safety and Security’
to bear the costs of awaiting trial prisoners.

The above recommendatlons should be |mplemented after seekmg the
necessary approval '

- The Departrnen_t should re-Introduce the system of Gaol Returns and

ensure that all Management Areas comply with it, to enable the members
of the Judiciary to intervene with respect to awaiting trial prisoners.

82

See Chapter 13, Volume 1 at page 619 of the Report.
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() The Department-sheuld -be directed to implement the recommendations
emanating from, previous investigations regarding overcrowding.

.

6.11.2 Long-Term

(8) In the light of the function of the National Council Correctional Services,
this Commission would like to recommend that a sub-cof'nmittée of the
Councll be formed, which wil, émongst others, consider setting up:

(i) 'Pararﬁeters for release of prisoners on amnesty who may not
necessarily qualify to be released on parole. For example, the
aged, the infirm and the young prisoners;

(i)  Consider recbmmending to the President through the Mihister, the
need, or otherwise, of:

(aa) regular amnesties being recommendéd to ease the
overcrowding;
(bb) to make recommendatlons to the various Parole Boards to

consider releasing various categories of prisoners when
. there is a need. ‘ -

(b) The Parole Boards be directed to conslder the issue of overcrowding of
prisons as one of the compelling factors that needs to be taken info
consideration In any application for parole by sentenced prisoners.

-,

(®  The Correctional Services Board be directed fo prepare a score card or a
means test, which ‘should be utlised by the Parole Boards, to take
cognisance of the overcrowding sltuations within our prisons.
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(d)  The Correctional Services Board ahdlor the Correctional Supervision and
Parole’ -Board prepare . guidelines, - which will be utilsed by the
Commissioner. in releasing prisoners on ,corr'ectio_nal supervision in terms
of section-276(1)(l), section 276A(3)(a), section 287(4)(a) and section
287(4)(b) of the Criminal Procedure Act. These guidelines should be
driven by, or be influenced by, the overcrowding situation In our prisons:

(e} The Department seriét]sly consider the appointment. of a Special Task

Team of experts or lawyers for a fixed period with instructions to assist

_ with the applications fo the various courts in terms of sections 276(1)(1),

276A(3)(a), 287(4)(a) and 287(4)(b) in respect of those prisoners who
qualify,

6.12 ABUSE OF POWER®

Ttis recommended that:

-{a) Mr and Mr’ be charged with contravening Column A,

Clause 4.3 of the Departmental Dlsmphnary Code In that they furnished.
false and misleading avidence to the Commission. '

(b} - The Depariment should 'inve'stigate the reasons why Mr .~ Mr- |

and Mr usurped the functions of Mr Delport and |f no
~good reasons are forthcoming, then all three (3) should be charged for
unsatisfactory work performance, for negligence apd or failing to follow

8 \\ See Chapter 14, Volume 1 at page 642 of the Report,

_“ At the time of writing this report, Mr was dismissed but his dismissal was still

pending before the Bargaining Council,
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(c)

Departmental policles. (See Column B, Clause 2.1 of the Departmental
Disciplinary Cods) | |

The Department should also investigate why the appeal of Ms*. . has
been delayed for a period of approximately two (2) years and charge those
reéponsib!e for the delay for dereliction of their duties.

6.13 DISCIPLINARY INQUIRIES“‘ -

6.13.1 General Recommendations

The Commission accordingly makes the following recommendations:

(2)

(b)

(c)

That the discipline of employses in the Department of'Corre,ctionaI
Services be taken away from the Department and entrusted to
independent outside agencies,

If for some reason the Department is unable to implement this
recommendation referred to above then the Commission recommends that

the disciplining"of employees be entrusted to the Public Service
Commission. ‘ '

In the event that the Department is unable to Implement  the
recommendations referred to above then the Commission makes the
following recommendations:

85

See Chapter 15, Volume 1 at page 695 of the Report.
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| (i)

(iv)

(v)

(vi)

That the Department solicit the services of specialists in Labour
Law to train officials in the conduct of disciplinary heafings, i.e.
Investigators, initiators and presiding officers.

| )\
That officials In managerial positidns from the rank of Aésist.ant'
Director -upwards should not be permitted to represent junior

- employees during disciplinary proceedings.

~ That the Department embark upon a full brogramme. of tralning all

employees abouf the nature and seriousness of the offences
created in terms of the Disciplinary Code, and in particular assauit

on prisoners.

That in all disciplin'a'ry hearings where cases are withdrawn due to
time frame, each case should be investigated individually and ifitis
found that any member involved in such cases contributed to the
delay then such member should be charged with negligence

accordingly.

That the Labour Relations Office as well as the Legal Services
Section of the Department should render the necessary support
and guidance in disciplinary matters nationally.

Managers who were involved in declding whether a particular
member should.be disciplined or not should not be appointed as
investigators, Initiators or p'residing‘ officers In the ensuing

disciplinary proceedings.
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(vil)

All Area Managers should retain overall responsibility to ensure that
all investigations are finalised timeously a&nd disciplinary hearings,.
where applicable, take place in compliance with the prov!siohs_ of
Clause 7.4. Should an Area Manager fail in his duty in this régard
he must be chérged accordingly. 'AII matters that are withdrawn

because of the provisions of Clause 7.4 should be investigated and

(vill)

(ix)

(x).

(i)

disciplinary steps be instituted where necessary against all initiators
or chalrpersons who are found to be negligent or acted improperly.
This should be made standard procedure with immediate effect.

The Department should engage outside agencies for the purposes
of training initiators, special in\}estigatdrs and presiding officers fo
enforce the Disciplinary Code in the Department.

The Department shouid establish a directorate under the Labour
Relations Office which specifically deals with the disciplinary
inquiries. - .

All Area Managers and Heads of Prison should be obliged to follow

‘up criminal charges that are laid by prisoners or any other

complainant against trangressors and make reports about progress
in the cases to Head Office. ‘

All persons appointed as Chairpersons of Disciplinary and Appeal
hearings in the Department should have demonstrable knowledge
of labour law.
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6.13.3 Amendments to the Disciplinary Code

< (Y
(@) The Commission Is mindful of the fact that the Department's Disciplinary
Code is a product of negotiations at the Bargaining Council and Is
therefore a collective agfeement. The trade unions would be vehemently
opposed to unilateral amendments to the Code by the D'epartmént.

(b) It therefore stands to reason that all amendments to the Discip}inary Code
and Procedure_sﬁould be negotiated at the relevant Bargaining Council.
The Department should therefore endeavour to hegotiate an amendment
of the Disciplinary Code and Procedure at the Bargaining Council with the
view of attaining the following recommended amendments fo the Code;

. {c) The Commission recommends that the Department’s Disciplinary Code
should be amended accordingly as follows: |

0 By inéluding ‘a specific offence of assault on prisoners by members .

as a dismissible transgression under Column A.

(i) By including an offence of sexual assault under Column A of the
Disciplinary Code. Sexual assault should ‘include a range of
offences from indecent assaulf to rape of a prisoner and a member.

(i) By including a transgression of failure to ‘condLlct a search while on
duty as a dismissible offence under Column A of the Code.
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(iv) By including a transgression of allowing a prisoner fo have sexual
“intercourse with a visitorin prison premises as a dismissible offence
under Column A of the Disciplinary Code.

The Commission also wishes to raise other shortcomings in the Code
which need to addressed by way of negotiation in the Bargaining Coungil.
Some of these shortcomings in the Code are:

(i) The definition of “gross negfigence” in the Code:
As the Code currently stands the definition of "gross negligence” is:

“any act or omission without ‘considering the possible
consequences thereof and where such consequences could
be dangerous to human life or limb — an element of
recklessness should be present.”

(ii) it is the opinion of the Commission that the definition' of gross
negligence should be deleted since it is of no assistance in the
interpretation of gross. negligénce. in some Management Areas the
definition was used as an ', excuse for why members who were
grossly negligent in the execution of their duties .Were not charged.
The a;gumént was that the acts were not dangerous to human life
and .hence, thé preference was to charge such members only with '

s unsatisfactory work performance. The different sections of the

¥ . definition In Column A are read In conjunction and hence the
| argument was that the members can seldom be charged for gross
negligence. ' '
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(f)

(i)  Should the bargaining parties not come to an agreement to delete
~ the definition, it is suggested that consideration be given: tq\add the
following words namely:

‘gross negligence is defined, amongst others as ....”

Another Clause that caused problems is Column A, Clause 5.12, which
provides as follows:

“Misuse of position in the Depaﬂment/Pubhc Service fo promote or
prejudice the inferest of any political party.”

This Clause combines different actions, which are not always related to
each other, with the effect that an employee may seriously ab_uée his
position in- the Department but because the abuse is not aimed at
promoting or prejudicing a political party, the members get charged with
transgressing Column B, Clause 5.10 — Misuse of position for personal
gain to the disadvantage of the employer. This transgression, however, Is
not a dismissible offence.

The Commission Is of the view that the transgression in terms of Column
A, Clause 6.12 should be amended to read:

“Misuse of position for personal gain and/or to the disadvantage of
the employer; Misuse of position in the Department to promote or to
prejudice the interest of any political party.”
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| The Commission is of the dpi‘nion that if the Clause Is amended as’
T suggested, it could be used more effectively in the disciplining of
a members.

6.13.4 Disciplinary Procedure:
(a)  Clause 7.4: Time Frame

The Commission recommends that Clause 7.4 of the Disciplinary Code should be-

' amended to read as follows:

I () If the emp!oyer. without good reason .fails to institute disciplinary
‘ i | | ‘proceedings w:thm the period of three (3) months after completing the
4 1 investigations, the employee may make representations to the Head of
I N ' Prison to oversee the implementatfon of a disciplinary hearing. The phrase ‘
i l : “dgisciplinary action” shall fall away and should be deleted from the original
Clause 7.4. '

(6) Clause 7.1.1: Rights of Employees

i . . . -
: . () A Clause should be added, that members of the rank Assistant Director or

proceedings.

| l'. ._ above - should not be allowed to represent junior employees during
AR ' }
‘ g‘ disciplinary proceedings, alternatively, all officials in managerial positions
r S should not ‘be allowed to represent junior employees during disciplinary
2 I!
i
:
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(i) The disciplinary procedures should be amended to include the foll.owiﬁ_g:

“The Dépaﬁ‘mént should be given power to reinstate a charge
withdrawn. in terms of Clause 7.4 of the Disciplinary Codé or

withdrawn for any other reason.”

- 6435 Recommendations With Regard to Individuais

(b}

()

The conduct of Mr .. ., In falling to charge. Mr = ... with the -
offence of breaching internal security arrangements when he stabbed a
prisoner with a knife, amounts to misconduct in terms of the Disciplinary

Code. -
It is accordingly recommended that Mr -z

(aa) be charged with contravening Clause 2.1 Column A of the

Disciplinary Code — gross negligence, In that he failed to ‘charge Mr-

" with contravening Clause 5.10 of the Discipfinary Code.

Mr.
The conduct of Mr =~ .. in accepting the appointment as
" chairperson of the disciplinary Inquiry of Mr . well knowing that

he had no power to Impose a sanction of dismissal, amounts to

misconduct in terms of the Disciplinary Code.
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The Commission accordingly recommends that Mr . .

(aa) be charged with contravening Clause 2.1 Column A of the

Disclplinary Code -- gross negligenlce in the performa_nbé_,.of his
duties.

Mr L

The conduct of Mr . < 3 in appointing Mr as the

chairperson of the disciplinary inquiry of Mr. * * ., well knowing that
Mr- . had no power to pass a sanction of dismissal because of his

rank, amounts to misconduct in terms of the Disciplinary Code.

The Commission accordingly recommends that Mr " i

(aa) be charged with contravening Clause 2.1 leumn A of the

Disciplinary Code -- gross negligence in the performance of his
~ duties.

Mrs = .0~ 7,

The conduct of Mrs .. _ , ]

in faling to implement the recommendation of the investigating
team that the Heads of Prison, Mr . ~and Mr: -, be reshuifled
from their positions because of Incompetence, amounts to gross
negligence in the performance of her duties. . |
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() The Commission accordingly recommends that Mrs . - | e

(aa) be charged' with contravening Clause 2.1 Column A of: t%e_
Disciplinary Code - gross negligence in the performance of her

duties.
(e) Mr.

(i) The conduct of Mr.~ ==~ in carrying & knife in a working environment
amounts to misconduct in terms of the Department's Disclplinary Code.

(i)  The Commission accerdingly recommends that Mr .

(aa) be charged with contravening' Clause 5.8 Column A of the
| Department’s Disciplinary Code — unauthorised possession of a

dangerous weapon;

(bb) also be charged with contravening Clause 5.1 Column A of the
Disciplinary Code — breaching the internal security arrangements.

6.14 NON-ADHERENCE TO OVERTIME POLICY®®

Accordingly the Commission recommends that:

5 See Chapter 16, Volume 1 at page 779 of the Report.
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(b) -

* rank of the official, the nature of the work performed by the official, t'h'e-

@©

(d).

the 'Department introduces a seven (7) day work week establishment
within the Department, as it was recommended by the Public Service
'Commiss‘ion during the year 2000. '

t'he? Department adopt proper verification procedures that clearly show the

time within which the offi¢ial commences duties and departure time, prior

to the authorisation of paymént to the official who worked overtime. Thisis -

also one of the recommendations made by the Public Service Commission

" In its report of the year 2000.

Although a number of officials have been implicated as having been
ovefpaid, in ‘the light of the. fact that there has been a serious
misinterpretation of this policy as to how these officials should be
remunerated, it is the view of the Commission that no recommendation
should be made that these implicated officials be charged.

The Department should implement all the recommendations made by the

Public Service Commission in September 2000.

The Department should embark upon an intensive _trainihg programme of
all staff dealing with overtime. This tfaining programme should emphasise
the interpretation of the overtime policy. |

The officials who failed to implement the Public Service Commission
recommendations timeously should be charged with negligence as the delays

have clearly caused wasteful expenditure.
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6.15. PROCUREMENT AND LOGISTICS®

6.15.1 Durban-Westvlile Management Area'

(a)

(b)

!

o

I hght of the findings at the’ Durban-WestvnIe Management Area, the
.Commission makes the following recommendatlons

A manual reconclliation should be performed between the quantities, as

stated on paid invoices, and the actual déliveries to chief users. This -

would be a manual reconciliation of the G5, G6 and G23 documents.

The G23 obtained from the chief user should be reconciled with the

information obtained and from the Logistics Department. This would

enable the invesfigators to substantiate and quantify the extent of the

irregularities.

There should be an audit or investigation on the purchases of other
products and services by the Logistics Department by a follow—up of:

(i) addresses.
(i)  employee links.

(ii)  over-expenditure.

(iv) lack of written contracts.l
(v}  purchases outside contractual conditions.

(vi)  purchases from unauthorised suppliers, for example computer
equipment.

There must be an audit and investigation into the adherence to policies
and procedures by members, especially those employed at Loglstics.

87

See Chapter 17, Volume 1 at page 814 of the Report.
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(e} There must be an audit of the adequacy and effectiveness of the
procure'ment process, in order to recommend corrective action.

(" Messrs and - . should be charged internally for the
transgressions highlighted in this report.

(@) The veracity of the statement regarding the need for “fresh cream” to be
" ordered at a prison should be Investigated further to establish whether
there is a need for fresh cream In this facility or any other facility.

6.15.2 Recompmiendation: Drugs

The Department should seriously consider the use of generic ‘drugls to save

'cosis, whereé possible, Instead of using the expensive drugs sometimes being
- ordered by the Logistics Depariment, unless a medical practitioner  has

speeifically preécribed the expensive drugs.

16.15.3 Pollsmoor Management Area

In light of the findings in -the report, the Commisslon makes the following

recommendations:
(a) Mr.
() In view of the fact that Mr + . . was not charged with dishonesty, it is

\ recommended that charges of dishonesty, based upon the allegations
¥ made by the witnesses in the annexed affidavits, be brought against Mr

.« Mr * might claim that he Is placed in "double jeopardy” by a
second disciplinary hearing. However, Mr ~ -was never charged with
144




1| dishonesty, merely with un'sa'ti_sf_actory work performance. Thé facts that
?I | go towards proving ‘unsatlsféctory work performance are wholly different | .
il - from allegations of dishonesty, although there may be sorme overiap in

terms of the evidence tendered in support of the charges. “: _ i

B N N s e =

(i}  Itis similarly récommended that investigatioris be carried out to determine
how the charges that were preferred against Mr .. came fo be

drafted. It seerhs improbable that the allegations of dishonesty were not
apparent to thosé who -for_mulated.the charge sheét at the time. It was
already known at that stage that the Commission's auditors had selzed
certain documents from Mr. ... ' office.

TR IR T s

SR S

(i) . The Commission recommends that criminal charges be brought against -
Mr

(iv} The role played by Mr . .- I this matter needs to be investigated
further to see whether there were irregularities or abuse of power.

(b) General Recommendations

In addition to the aforementioned, the Commission makes the following -

recommendations e'merging from the forensic auditor's report dated 24'Juiy'
2003.

(i) it 'appears'that no proper internal audit function was carried out at the :
Provincial Commiséjo’ner's Office. A properly conducféd internal audit i
function would have reported on non-compliance with procurement
péiicies and procedures and corrective action could have been taken :
earlier.
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(i)

(i)

Independent internal auditors should be appointed to. ensure that the

Internal control system is operating as intended.

(aa)

(o)

(cc) .

The internal contrbl system for procurement shouid be upgraded so that:

No member should be allowed to invite, compare and apprové
quotations by himself.

The chief user clerk should always invite the quotations by using

. the database.

After receiving such quotations and carefully evaluating the
documents, these documents should be forwarded to a senior
member who .is delegatéd to approve such quotation documents.
The tender/quotation documents should _bga disregarded if received
by fax. The tender/quotation documents should be received in the
same way as'if it were a proper tender.

The procedure stipulated in the ST36/37 mantial should be strictly
adhered to. |

A proper tender committee should be elected and trained.

~ All tender documents s_hbuid be locked in a safe and the safe

should have a double lock facllity.

Two separate keys should open the safe door and these two keys
should be issued to two (2) members chosen from the tender

~ committee.
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h (¢) Polismoor Procurement
! . . ' .
,h The Commission recommends the following with ‘r'egard to . Sup&liers,' }

. ,and - Suppliers at Polismoor Logistics Depariment: oM ?ii

)] There should be properly documented official criteria detailing procedures
and policles for the evatuation of suppliers entered on the database. -

(i The accounting officer and/or officlais of Pollsmoor should be requested
- to reply, in writing, on the apparent contraventions of the Publlc Finance i

Management Act. . - ' o o

(iliy ~Conslderation should be given to building internal capacity in the ti
Department, which should involve the training of members of staff with %‘

| )

regard to processes, procedures, policies as well as ethics, good

governance and best practices. . - ¢

(v)  Consideration should be given fo the introduction of continual internal
audit procedures to address the gap between procedures and

implementation.

v) Messrs . . and | should be charged, internally, for the
transgressions referred to in this report. If they have already been
disciplined they should be removed from any position which could have

influence over the Logistic Department.

The Investigator's report with regard to the specific investigations of suppliers.
was filed as an Exhibit with the Commission.*®

B See Investigator's Report Pollsmoor Exhibit “KKK”,
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(d)

Screws Inveétigatlon

In light of the abovementioned, the' Commission would like to make the following

0

(1)

(i)

* recommendations with regard to the supply of screws investigation:

The Department should seriously consider appointing suitably qualified
people to head thé Department of Logistics. By “suitably qualified”, the
Commission means people who have.been properly trained and who have
the necessary qualifications to understand the intricacies of doing what
they are doing. | |

In the absence of suifably qualified people, the Department should train
the current officlals heading the various logistics departments so that they

fully understand the provisions of all the applicable legislation®® and apply

them accordingly.

It Is also recommended that the Department should have a scheme In
terms of which the logistics departments in the various Management Areas
are checked so as to monitor that there Is no corruption or abuse of State

. 8

Procurement of goods and services is governed by, amongst others, the following

Acts, policies and Regulations:

Public Finance Management Act (ActNo. 1 of 1999);

Preferential Procurement Policy Frame Work Act (Act No, 5 of 2000);

Preferential Procurement Policy Regulation;

State Tender Board Act (Act of 1968);

State Tender Board, General Conditions and Procedures (ST 36);

User Manual: Directives to Department in respect of Procurement (ST KYHN

7. Provisioning Administration System Manual (PASM). '
The\ National State Tender Board delegated powers for the procurement of goods and

SNLICRE NS

- services to the National Commissioner who is the Accounting Officer for the Department,

The Accounting Officer further delegated the powers to provinces and the Management
Areas for practical reasons. ' Co ' '
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funds. The said.system could include the satting up of an Audit Committee
to aftend to this. In the event of the Department ndt having suitably
qualified-people to 'slt on an audit committee, serlous consideration should
be given to employing outside people to be part of such a comnuittee. it
" might even be better If an outslde person chairs the committee.

(v) The Audit Gommittee will have the responsibility of reporting to the Office
of the Auditor General on issues relating to procurement.

6.‘.16 PRISON WORKSHOPS AND S_TdCK CONTROL .SYS'.I'EMS"0
Reco.mméridaﬂons weré made in re-s_pect 01; the following areas:

6.’1 6.1 Admip Office in Workshop

The administration ofﬁce should only be entered by appropriate members and

should be closed off for the members working in the workshops. Better access
control to this office Is needed. This would minimise the risk of documents getting

lost or unauthorised personnel gaining access to the computer.

6.46.2 Computer System in Admin Office

 The comiputer system should be totaliy upgraded and linked to & central network.

The user must then be able o access the network by usmg his/her own unique
user identification code This can also replace unnecessary documentation and

minimise human error.

% See Chapter 18, Volume 1 at page 850 of the Report.
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6.16.3 Internal Stores

These internal stores must >be relocated away from the workshops. The Logistics
Department should handle this.

6.16.4 Chalet Work

Chalet wafk should be treated as state work and should proceed via the l.ogistics
Departme'nt on proper documentations and’ with a proper description of what is

.needed Logistics should then forward these requests to the workshops for a '

proper quotation. Once approved by the member, the Logistics Department must
then request the work via the proper system _(VAS documentation). When the

. work is completed by the workshops it must be sent back to Loglstics, where the
‘member wil collect hisfher product. Once the member é'céepts the quotation he
- should complete a debit order document. By doing this, it will ensure that

members pay for what they request.

'6.16.5 Private Work

Members should not be allowed to do outside work that is in direct conflict with-
their duties ar_ld Departmental steps should be taken agalnst any member for not
disclosing or getting the necessary authorisation to operate private business,

6.16.6 Ordering of Materials

The responsibility for ordering materials should be placed on a responsible
admini'stration clerk. An outside member should be appointed, maybe a female
warder, {o oversee the ordering of materials In the workshop.

C

!
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6.16.7 Quotations

The responsiblility for obtaining quotations should be placed on a designated
administration clerk. An outside member should be appomted mayhe a\female
warder, to oversee the obtainlng of quotations in the workshop '

6.16.7 Access Control

A member should be placed at the outer limit gaté_ to control the access to the

workshop/logistics area. Everything going in or out should be checked. by this
member. He must also be responsible to see If the necessary documentation

corresponds with the goods going in or out.

6.16.8 Prisoners

Prisoners should be given proper officlal documentation as a method of

instruction. This will measure their productivity as well as minimise the risk of

doing private work unwillingly.

6.16.9 Favouritism

The evidence, which was led, indicatéd that there was favouritism in the manner
in which people were selected to work at the workshop. In particular, one
witness testified about the fact that the supemsor was predominantly appomting
““white prisoners” to work at the workshop. In the circumstances, the Depart_ment

is directed to investigate this particular aspect and ensure that:

(iy- Prisoners from all raclal groups are given an opportunity to work at the

workshops.
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(i)

(iv)

vn

The work force at the workshops clearly represents the demographics of
this country.

Working at the workshop should be rotated &s best as possible, so that
most prisoners will get the opportunity to obtain the necessary training and
be rehabilitated accordingly. |

Clear guidelines should be prepared as to who will work at the workshops.
In this regard, consideration should also be given to the lehgth of the
sentence the prisoner is serving. '

Consideration -should be given to those prisoners who are likely to be
released within the next five (5)_yeérs to work at the prison workshops so
that they can learn a skill or trade to enable them fo be integréted back
into society and earn a living upon their release.

6.16.10 Pretoria Workshop .

The Commission made the foliowing recommendations regarding workshops in
prisons:

(a)

Entry to the administrative‘of.ﬁce in the WOrkshop' should only be permifted

to appropriate members and should be closed off to members working in
‘the workshops. This would minimise the risk of documents becoming lost
“or that unauthorised personnel galn access to the computer. It is also

recammended that access to the workshops should generatly be restricted
to authorised personnel. Members of the public shouid be prohibited from
being in contact with the prisoners and all communications should be with
the suﬁewlsor of the workshop or with other authorised officials ohly.
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(b)

(c)

(9)

Workshops should institute controls. over job cards, which would prohibit .
"clients" having access to these, as they may remove the jOb cards ws{\hout

%o

effecting payment of any fees forwork done,
In addition, prisoners should complete and sigh time sheets.

A responsible official should compare these time sheets to the job cards

~and the invoices rendered to check for reasonableness and also as

confirmation that all repairs undertaken have been invoiced.

A copy of the "client's" identification card should be fil-ed with the job card
and each employee/member should also be asked to 'idehtify that the
property made or being repaired is his/her own property.

With regard to the computér system in the administrative office, the
- system should be totally upgraded and linked to a central network. The

user would then be abie fo access the network by using his or her own
unique user idenfification code. This could also replace unnecessary
documentation and minimise human error. '

Chalet work should be treated as State work and should work via the
logistics Department with proper documentation and description of what s
needed. Logistics should then'fomard these i'equests to the workshop for
a proper ductation. Once approved by the 'member; the l_-._ogis_tics

" Départment must then request the work via the proper system using the

VAS documentation. Once the work is completed by the workshops, it
must be sent back to Logistics where the member would collect his or her
product. Once the member accepts the quotation, he shouid immediately
complete a deb‘l't order document. By doing this, it would be ensuréd that
members pay for what they have requested. |
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With regard to private work, it is apparent from the investigations, as well
as the evidence led before the Commission In. Cape Town, that members
can easily run their own private businesses from the workshop or use the
facilities for thelr own private henefit, contrary to standing orders that the
necessary permission is required to operéte private busineés with a full
disclosure thereof. Members should, in no circumstances, be allowed to
do outside work that s in direct conflict with thelr duties and Departmental
steps should be taken againét any member for not disclosing or obtaining
the necessary authorisati_onl to operate a private business.

The current position whereby prisoners recelve their work orders on
pieces of paper, which are subsequently thrown away, creates a sﬁuatuon'
where it is not possible, at a later stage, to determine whether the work
performed by the prisoner was State work or private work. Prisonefs
should be -given official documentation as a method of instruction. They
should also be required to detail and sign for the number of hours worked
on any particular product so-that proper controls are in place with regard to
private work. This will have the added advantage of measuring the
pfoductivity of prisoners and also rule out the current situation whereby

many prisoriers are forced by 'members to do private work for them
unwillingly. -

In light of the fact that the prisdners‘ who made allegations against Mr

- refused to sign affidavits, it would be difficult for the
Commission to recommend that he should be charged criminally or even
internally for anything. However, it is clear that Mr - Is running a
business similar to the work he is doing in the Department. In the
clrcumstances, he has a conflict of interest.
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ll (k) In the light of the aforegoing, the - Commisslon will recommend the |

l following:

1 N o )

. (1) The Department should check the records as. to whether Mr ..
| il - did disclose the fact that he has a private business;

‘I @iy I Mr . - did not make the disclosure, then disclplinary .

. inquiries shouid be instituted against him for the above;

I (i)  If he did make the disclosure, then the Department should consider "
I transferring him to another section where he will nct be performing

this type of work, as a result of the allegations raised against him by

I the prisoners.

; . N ,
I 6.16.11 Stock Control Systems

! : : :
' Accordingly, the Commission makes the following recommendations regarding

control and stocktaking.

{a) Stock Controls Generally’

{iy - Itis recommended that the Department consider separate directives with
regard to the storage of State stock from those directives that would be |
applicable to equipment in view of the fact that certain stock, for example:
as may be found in the kitchen, is p‘erishable and 'more susceptible to
theft, given its situation. In this environment, more careful and detailed

stock control measures need'to be introduced.

(i)  The Commission also recommends that a periodic physical stock count, at
least once every second month, should take place, when:
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(iii)

(aa)

(bb)
(co)

(dd)

. {e€)

items should be physically counted and have their descriptions and
quantitiés recorded on stock sheets.

Thereafter, the stock should be priced per item and the stock
sheets .accumulated and totalled so that it is possible to determme

the value of the stock on hand.

A team of two (2) people per area should be used du‘ring each

stock count, one person fo count and the other to record. A team of :
‘ “checkers" should mdependently check their work.

Reconciiiation must take place between stock counts. This is

achieved by taking the opening stock count from the previous count
to which must be added purchases since the opening stock, less

' I'egitima‘te issues from that stock and spoilage. This should result in

a theoretical closing stock. Once this figure has been obtained, the
actual physical stock must then be compared with the results
obtained from the reconcitiation between stock counts,

Any material variances that emerge must be explained.

The Deparfment should make an 'e_ff‘ort to translate the Provisioning

Administration System Manual into the other nine (9) official languages,

besides English and Afrikaans.
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(b) Stock Controls in Kftchens

The objective of stock control at the Kitchens Is to ensure that the quantities of
stock being requisitioned from stores are regsonable relative to the numbe\r of
prisoners to be fed. _ .-

The Commission therefore recommends that a "WalkLthrough test” be performed
periodically as follows: :

(i) Determine the total number of prisoners that the kitchen serves on that

particular day.-

(i)  Obtain the menu for each meal and determine the quantities of ingredients

required for each sérving.
(i)  Obtain the kitchen's requisition of stock from stores. -

(iv) Perform a reasonableness test of the quantities of items ordered against
the food prepared. Where material variances are identified, inquire as to

the reasons.
(v}  Determine what happens to uneaten meais,

(v)  The issue of uneaten meals can be a major source of abuse by ofﬂeials
‘and prisoners. In the circumstances, guidelines should be prepared as to
what happens to uneaten meals. The guidelines should seek to ensure
that there are as few uneaten meals as possible to avoid pilferage and
wastage. '
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(c} Kitchens at Pretorla Prisons

|j o As regards the kitchens investigated in the Pretoria Management Area, the
Commission recommends that: ‘

® More frequent stocktakes are required to be done in all kitchens to |

|f : ' reconcile physical stock. With respect fo the kitchen at C-Max, in
| ~ particular, a stocktake should take place every week to reconcile the
1 ~ existing stock records. | |
| _ (i) Al kitchens should ultimately adopt the system used at the Local Prison
kitchen, which requires that ordering and recording is effected both
I ' electronically (on computer} as well as manually. The results of the
investigation at the Local Prison kitchen' suggest that the Department’s
I ' stock control system is not, in itself, deficient but rather that the personnel
: at C-Max are either-negligent and/or lacking in training and supervision.
(i) In this regard, Mr . = at C-Max should be charged in terms o% the
l : provisions of clause B (2.1) of the Department's Disciplinary Code and
. Procedure in that the lnvestigation reveals that his work performance has
I";lf ' been unsatisfactory due to negligence. |
; o
! | (iv)  The stock clerk at the Central Prison kitchen requires urgent training with

regard to the methods and purposes of stock control.
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(d) Hospitals

With respect to stock control at h'ospitals', thé Commission recommends that:

!\
(i) The nurse in charge should properly record the recelvmg and issuing of
normal medicine so that the flow of medicines can be monitored against

the prisoners' hospital files.

(i)  The stocktaking should.be done regularly. It should be overseen by senlor
officials from Head Office or, alternatuvely, by the Audit Committee referred

to earlier in thls Chapter

(i)  The physical stock control to be implemented at hosbitals should follow the
same format as the stock count, which is referred to eariier in this Chapter.

(iv)  The recommendation set out above 'regard,ing the use of genéric drugs at
Durban-Westville Management Area is also applicable here.

6.17 PREVIOUS INVESTIGATIONS INTO THE DEPARTMENT®!

In order to ensure that the recommendations of the investigations conducted by
Commissions into the Department are not ignored, the Commisslon recommends

that:

6.17.1 The Department be called upon to fully explain to the Parliamentary
Portfolio Committes as o why the recommendations, particularly of the
Department of Public Service Administration and the Public Service

o See Chapter 19, Volume 1 at page 880 of the Report.
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6.17.2.

6.17.3

Commission reports insofar as they dealt with specific irregularities, were
not implemented by the Department of Correctional Services.

An’ Oversight Committee be established to ensure that the
Impiementation of recommendations of this Commission and other
previous Commlssmns is monitored. The Department should also be
required to furnish reasons to this Oversight Committee before electing
not to implement recommendations of any independent investigation or

. Commission.

The Department should establish a d.e'dicated section at Head Office to
supervise the collation of all data and information of the Department

~ which would include the supervision of all reports of investigations and

Commission conducted into the Department.
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7. MISCONDUCT RECOMMENDATIONS .

7.1 St Albans®
744 . and’

As there Is no conciuswe evidencs that these members assisted the prlsoner Mr
Grootboom fo Ieave prison without lawful authority the Commission

(a) That they be counselled about Having a close relaflonship with a prisoner;
(b) The prov:srons of the Correctional Servuces Act No. 111 of 1998 in this
regard should be brought to their attention.

712

| -(a) That she-be charged crlmlnally with contravemng sectton 129 of the
Correctional Services Act; SR RN

(b)  That she be charged criminally with contravening section 31(1)(b) of Act
No. 51 of 1992; | |

(c)  That her conduct it this regard be reported to the Provincial Commissioner
of the South African Police Service, Eastern Cape, for con51deration of any
disc:plmary action that should be instituted against her;

(d)  That the record. of proceedings in this regard be referred fo the Director of

- Public Prosecutlons Eastern Cape to consider charging her crlminally
!

52 See Chapter 22, Volume 2 at page 8 of the Report.
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- 743 Mr

The Commission recommends that he be charged with contravening section
31(1)(b) of Act No. 54 of 1992.

7.1.4 General Recommendations

It Is recommended that this matter be referred fo the South Afncan Police Serwce :
to enable them to conduct further investigations fike a D.N.A test for examp!e

_whlch may prove conclusively that Mr . is the natural father of the said

chiid.

7.2  Pretoria Management Area

721 Theft of Prisoner's Food™

The Commission recommends that implicated members be charged inter alia
with:

(i) Clause 4.6 column A of the Department's Disciplinary Code - Use of
prison labour for personal purposes.

(1) Clause 5 10 column A of the Department’s Dlsmphnary Code — Breaching
of internal security arrangements,

(i) Clause' 4.5 column _A of the Department's Discip!inary" Code -
Theft/Unauthorised possession of Government property.

5 See Chapter 23, Volurme 2 at page 24 of the Report,
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7.2.2 Supply of Drugs By Warders®

The Commission recommends that the Implicated members be charged vKlth,
inter alia: '

(i)

(ii)

(i)

{vi}

(vii)

(vii)

Clause 4.1 Column A of the Department's Dlsciphnary Code — Bribery and
Corruption.

Clause 4.7 Column A of the Department's Dlsciphnary Code - Recelving
or c!almmg money from a pr:soner

~ Clause 8. 10 Column A of the Department’s Dlsmpllnary Code Breachmg
of internal security arrangements -

Clause 6.1 Column A of the Department’s Disciplinary Code — Trading in
prohibited drugs. C

Clause 6.3 Column A of the Department's Disciplinary Code — Being in
possession of prohibited drugs on Departmental premises.

Clause 8.4 Column A of the Department’s Di,scip’linary Code ~ Permitting a
prisoner to be in possession of prohibited drugs. 7

Section 118 (2)(b) of the Correctlonal Services Act — Pecuniary dealings
between warders and prisoners or members of thelr family.

Section 119 of the Correctieﬁal Services Act — Supplying certain articles to
prisoners. ‘

24

See Chapter 24, Volume 2 at page 51 of the Report.
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7.2.3 Assaults at C-Max 9

The Commisslon made various recommendations against the numerous

n the assaults, Some of the recommendations
Included the members being chargeq:

()] contravening Clause 5.7 column A of the-Depaftment's Disciplinary Code.

(ii) crimihaily for assault.

(i)  for contravening clause 2.1 Colu
Code ~ Gross négligence.

vy A Copy of the record of the proceedi

(N Thé Head of Prison at Pretoria C-Max Prison shouid ehsure that a.proper

electric shield register jg Kept in which the issuing of the ‘shields to
members Is properly registered.

(i) Further recommendations with regard to the admission of prisoners and

the existence of C-Max Prison are made In the chapter on Treatment of
Prisoners.

Y

95

See Chapter 25, Volume 2 at i)age 69 of the Report, |
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7.2.4 Miéuse of Exam Centres®®

" The Commission recommended that the implicated members be chargéd for

contravening

(a) Clause 4.3 column A of the Department's Disciplinary Code — Furnlsﬁi'ng a

false statement.

() Clause 2.1 column A alternatively, Clause 2.1. column B of the

" Department's Disciplinary Code — Unsatisfactory work performance.

The Commission recommends that the'Department should establish a system of
accountabiiity whereby documents from Head Office, especially policy
documents, are properly acknowledged and recorded when they are received by

various officials.

7.2.5 llegal Transactions with Prisoners®”

Recommendations were made that the implicated members be charged with

contravening:

(a) Clause 4.1 Column A of the Department's Disciplinary Code ~ Bribery and

Corruption.

(b) Clause 4.7 Column A of the Depértment's Disciplinary Code — Receiving

or claiming money from a prisoner.

(¢) Clause 4.5 Column A of the Department's Discipli'r\ary Code — Theft of

money from prisoners.

% See Chapter 26, Volume 2 at page 97 of the Report.
7 See Chapter 27, Volume 2 at page 119 of the Report.
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(d)

Section 1‘i8. 2(b) of the Correctionai Services Act 111 of 1908 (pecuniary
dealings between warders and prisoners).

Section 119 of the Corractiona] Services Act 111 of 1998 (supplying
articles to prispners).

7.26 Micro-Lending Schemes?®

- The Commission, Inter alia, made the following. 'recommendations against

individuals, that they be charged:

(a)

(b)

(c)

(d)

with contravening Column A, clause 5.10 of the Department's Disciplinary

Code ~ Misuse of position for personal gain to the disadvantage of the
employer; ' |

Contravening Column B, clause 5.17 of the Department's Disciplinary
Code — Operating a money lending scheme without permission for his own
bene_ﬁt during working hours 'o'r from the Department's premises;

Contravening clause 8.3 Column B of the Department's Disciplinary Code
= Unauthorised use of Departmehta!/govem‘ment property for person gain;

Contravening clause 5.14 Column B of the Department's Disciplinary
Code ~ Performing work during office hours for compensation without
written approval in a private capacity for another person or organization.

98

See Chapter 28, Volume 2 at page 129 of the Report;
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(e)

(f)

(9)

(h)

(i)

(k)

Contravening section 30 of the Public Service Act 1994 — Performing work
during working hours for compensation in a private capacity for another
person without approval from the executing authority; W

L

Contravening section 1(b) (i) of the Corruption Act.

Contravening Column B, clause 5.10 of the Department's Disciplinary

Code ~ Misuse of position for personal gain to the disadvantage of the

employer;

The signing of the Z56 forms by members authorising ‘the'change of
members’ banking details for the purposes of allowing micro-lenders to
deduct their collections from members' salaries shéuld be stopped
immediately. | '

That the Department exercises proper control over such applications and
that all approved applications. to do remunerative work outside public
service be reviewed and all those applications that do not comply with

: Depa'rtmental policy in any respect be cancelled with immediate effect;

That only officers of the rank of Director or above be tasked with this
responsibility of approving applications by members to do remunerative
work outside public service and that such power or authority shouid not be
delegated to officers below that rank;

That the Depariment keeps a proper register of approved applications as
required by the policy;
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(m)

{(n)

73

That_ the ﬁepartment should stop deducting monies from employees’
salaries for the burposes of paying these monies to money lending
schemes, with immediate effect. The Department acts as debt collectors

for these money lending schemes, which is contrary fo the objectives of
the Department

that the system of recovering money from employees by micro-lenders,
namely, virtual accounts be declared illegal by the Department;

that the penalty provision be attached to such declaration.

NCOME

7.3.1 The Arsenal®

The Commission recommended that members be charged with:

(a)

the contravention of clause 2.1 Column A in that they were grossly
negligent in their duties.

The contravention of clause 4.3 Column A of the Disciplinary Code in that
they failed to account for government property.

The contravention of clause 2.1 Column B of the Disclptinary Code in that

they falled to account to comply with the Departmental regulations and
directives.

See Chapter 29, Volume 2 at page 161 of the Report.
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(d)

in thét they were negligent In the performance of thelr duties and failed to
take reasonable steps fo prevent the loss or theff of the firearm while the
firearm was under their direct control and accordingly should be charged
in terms of Section 1 20(8)(8) of the Firearms Contral Act 60 of 2000,

»

7.3.2 Unlawful Percuniary Dealings With Prisoners 00

-

hat members implicated be chargéd
Correctional Services Act No. 111 of

money from a prisoner.

7.3.3 The Mavundia Matter™

The Commission recommended .that <% be charged criminally with g

of the Correctional Services Act No, 111 of
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received money from a prisorier.

7.34 The Gonondo Matter'*?

The Commission recommends that all the afo

rementioned warders be charged
for having contraveneq:

(@) - clause 5.10 Column A of the Disciplinary Code,

which Is a breach of
Security arrangements; and '

(b)  clause 4.7 Column A of the Disciplinary Code, whic

h is the receipt of
monies from prisoners.

See Chapter 30, Volume 2 at page 173 of the Report.
101 See Chapter 31, Volume 2 at page 184 of the Report,
ez See Chapter 32, Volume 2 at page 194 of the Report,
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7.3.5 Withdrawal of Assault Charges'®

The Commission found and made the following recommgndations In respect of
the members mentioned below:

i

= -‘.:':.. ..'.

(a) e

That he be ch'a,rged with contravening clause 2.1 Column A of the Disciplinary
Code in that he was grossly negligent in the execution of his duties in that:

(i)  He acted irrationally, conducting ‘several fruitless searches in one day. It '
would seem that the allegations of a vendetta are not far-fatched. Such
conduct viclated the prisoners’ constitutional rights to human dignity and
also exposed the warders conducting the searches to danger, aé the
prisoners were obviously irritated with the continued and unnecessary
disturbance. ' | '

(i) He failed to take proper precautions before conducting this massive

- search, and the ensuing violence bears testimony to that fact. He also

failled. to oversee the operation.

(i)  During the assault ifself, - '.,‘.'_'.__“hears" what s'ounds like a scuffle or
- prisoners being beaten but is satisfled with the explanation from Mr

that he should not Interfere as the prisoners ére being
_ Interrogated and that the Interrogation is ylelding the required resuits.

(iv) He abused his powers by orchestrating the transfer of some of the key
: -*\& complalnants.

103 See Chaptér 33, Volume 2 at page 207 of the Report.
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The Commission finds that .~ s | o
' - -~ had connived

in having the matters withdrawn in that:

h the lnltlators with the required documents and

) He failed properly to furms
sulted in the

clalmed to -have no authonty over the matter. His inaction re:

matters exceeding the sttpulated time frames.

(i) He failed properly to apply his mind to the matters and recommended the

withdrawal of the matters.

(lif) He did not follow-up on the recommendations of the investigation.

(iv) He was totally unhelpful to
referred fo the investigators.

mmissioner, -

(v) He deliberately misied the new Area Co
t the prison warders.

Into authorising the withdrawal of the charges agains

He conceded having failed to consider the matter fully. He should

therefore be charged with gross negligence and contravening clause 2.1
of Column A of the Disciplinary Code In that he was grossly negligent In

the execution qf his duties.

VD),
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(c)

5 should be charged

with gross negllgence In that he contravened clause 2.1 Column Aln that:

0

()

He had been newly appointed as Are‘a Commissioner at the time he
authorised the withdrawal of the charges and was acting on the advice of

() He, however, failed to make an informed declslon In that he did not seek
any clarification from Mr Smit but merely approved the recommendation.
(i)  He was the one who made the decision to withdraw the charges.
(i) He conceded that he made the recommendation without fully reading the
report and acquainting himself with the facts.
It is recommended 't'hat *- v should undergo a management
training course referred to in the recommendations under the Management
Areas below:
(d} SRS T
. should be
charged wtth contravening clause 2. 1 Column A of the Disciplinary Code for the
following:

A




() * Fallure to corﬁ-ply with "procedure b

Y authorising the search on a large
scale without further Inquiries and no

tinvolving the EST,

.-
(i) Having beén foHnaIIy advised of the assaylt on the same evening by
- .she nelther Inquired into the number of prisoners injured or the
extent of their injuries, ' '
(iir)

Failure to take any steps towards the implementation of the report.

(v)  Not dating the report, having signed it,

(v) Not taking any steps to implement the recommendations In the report, but
keeping It in her office for over four (4) months.

(v} Failure to raise the queries and or toncerns she had about the report, "
(vi)  Not following up the process of initiati
claiming (before the Commisslon) that sh

handled exclu_sively by the Provincial Off
to be untrue,

ng the disciplinary inquiry, but
e thought the matter was being
Ce, which the Commission found .

()] He assisted -

- with conducting the seéréh fhroughout the
prison. '

() 1t is evident he was aware that the

prison warders were assaulting
- prisoners but did nothing to stop further g

ssaults.

e




(b)

(i) He _édvised Mr not to interfere with the interrogation of prisoners,

thereby indirectly encouraging the assaults.

o R should therefore be Acharged -with gross negligence In terms .of
 clause 2.1 Column A of the Disciplinary Code. ‘ “

7.3.6 Prisoners’ Private Cagh'™

The Commission recommends that the Depaﬁment immediately:

'(a) Appoint a task team from outside the Ncome Management Area with the
necessary skifls and experience relating to prisoners’ cash to investigate
fully the cash shortfaj| in the prisoners’ private cash at Medium B.

‘Such task team should attempt.in the shortest bossible time to deterrﬁine:

(i) the precise extent of the shortfall, and

(i) if any member can be held respbns.'ible for such shorifali,

{c) F’endiqg the ﬁnaliéation of the investi

igation by the task team, the
Department should:

(i) Take Immediate. steps to ensure that sufficient funds are paid into
the Medium B ABSA Bank Account in Vryheld, to ensure that

prisoners are in not financlally prejudiced by the shortfal.

<o

104 \‘ See Chapter 34, Volume 2 at page 239 of the Report,
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(d)

()  Ensure that a completely new set of books Is put in place ét
Medium B. - ' )

[

(i)  Place a competent mem'be'r to take charge of the section.

_‘To avoid a recurrence of this problem, the Department should always

ensure that all members working In this section of Medium B are fully
cdnversant with all the accounting procedhres as set out in the.
regulat'iqns. In the event of such skills being found to be lacking, then an
intensive training programme must be implemented for such members to
acquire the necessary expertise. |
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8.  MANAGEMENT AREAS'

The Commission having considered all the evidence, which was led with regard
to the .above-mentioned Management Areas would like to make the
recommendations as set out hereinafter: |

8.1 General Management

i

I

' The 'D'epartment should consider the Imprdvément of the general management of

i each management area. In this regard, the Depaﬂmeﬁt should consider
improving the performance by its members in respect of the management issues,

' ' which have been highlighted in this report, including:: |

i

(a) Providing training on management issuss, including:
() planning;
(i) finance and budgeting;
(if) human resource management;
(iv) negotiation and mediation skills;
(v) managing information systems,

(b) The Department should provide ongoing training to its management within
each management area in regard to the following:

(i) departmental rules and regulations;
(it) human rights as enshrined in the Bili of Rights;
| ) labour relations;
F (iv) mediation skills.
F %
" 105 See Chapter 45, Volume 2 at page 405 of the Report.
F 176




() Notwitﬁstanding the maln recommendations In the cﬁaptei' on Disciplinary
Inquiries, the Departmenf should as an interim measure arrange with an

independent speciallst organisation to train an Identified group gf members
on how to: '

(i) conduct disciplinary énquirlesﬁ
(i) Investigate labour relations matters:

(iif)  present evidence before the labour relations tribunals;
(iv} tender of evidencs In disciplinary matters,

8.2. Pieterharihburg Mana'gem'ent Area

With regard to the Pietermaritzburg Management Area it is recommended that
the Department should: |

(a) Internally charge the member, .0 " " L.i- | for assault on the members of .

the 26 gang based on his own evidence;

(b) Direct Mr. " 1o undergo training as set out in paragraphs 8.1(a)(iii)
and (iv) and paragraph 8.1 (b) above: '

(c) .Direct Mr' o . to undergo fraining as set out in paragraphs
8.1(a) and 8.1(b) above; '

(d) Direct* - " . 2to undergo training as set out in paragraphé;‘8.1(a)
and 8.1(b) above;

() DirectMr . ._. .t fo undergo training as set out in paragraphs 8.1(a)
. and 8.1(b) above;
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()] Diffuse the tension between managers at Pietermaritzburg Management
Area by appointing dispute resolution experts to intervene and try to bring

the warring parties within the management area togethgar. In particular,
the so-called ‘A’ team and ‘B’ team.

8.3  Johannesburg Management Area

There was a general state of chaos in regard to the keeping of records in the
Jahannesb_urg Management Aréa, which caused the Commission concem, as

-one would have expected that thg records would hgve been up to date in the light

of the fact that there are p-eoble who are in custody and thus, the Department

should at all times be in a position to’account for each and every inmate
incarcerated, | ' ‘

Itis recommended that.

(@)  The information systems be updated and that the Department.conduct an
audit of the management of information within this managément area;

.(b) The Management should be vigilant In dealing with fake warrants and in

particular develop a system or plan in consultation with the Department of
Justice and Constitutional Development and Department of Safety and
Security to detect and safeguard against same;

(c) | -+ should be directed to undergo training as set out in paragraphs
8.1(a) and 8.1 (b) above, '

84  Durban-Westville Management Area

‘With regard to this Management Area, having considered the evidence whlch'Is
- Yealt with In the chapter dealing with this Management Area, It Is recommended

\

178




that Mr . ..~ - 2 should be charged with gross neghgence (Column A —
clause 2.1) for fa:llng to do his work properly ‘

)
8.5 St Albans Management Area

With regard to this Management Area, having considered the evidence whlic'h is
dealt with in the chapter dealing with this Management Area, it is recommended
that; '

(a) The records at St. Albans were in no better order than those at
Johannesburg and the Commission recommends that the Departmeht also
carry out an audit of the information systems at St Albans. Due regard .
should be paid to the fact that precise information keeping should be held
regarding. each prisoner and warrants pertammg to the detention of
prisoners,

8.6 Pretorila Management Area

With regard to this Man'agement Area, the Correctional Services Act provides.
that sentenced and unéentenced prisoners should be kept separately. There has
been further evidence that the unsentenced juvenile prisonérs tend to be a
vuinerable group and thus, they should not be incarcerated together with
sentenced prisoners. .

In light of the aforegoing, it is recommended that:
(@)  notwithstanding the state of overcrowding, the management in Pretoria

should ensure that every effort is made to separate sentenced and
unsentenced juvenlle prisoners;
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(b)

8.7

(a)

(b)

the Department should make every effort riot to keep children under the
age of eighteen (18) years in prison. However those who ‘are in prison

should be provided with pragrammes to enable them to have some form of
rehabilitation.

All Nine Management Areas

Department should embark upon a task of translating the various rules
and regulations into the other officlal fanguages. It has become apparent

" to the Commission that almost all manuals are either in English or

Afrikaans,  There are eleven (11) offictal languages in South Africa.
Whllst it might not be possible to translate the manuals into all the official
languages immediately, an attempt could be made to translate the said
manuals into official languages in a staggeréd manner. The Department
might run into a situation where one .of the officials might raise as a
defence to a serious transgression the fact that he did not understand the
manual or regulation because it was not in his or her language.

In partlcuiar consideration should be given to immedlately translatlng the
followmg

() . The A-Orders;
(i The B-Orders;

(i)  The Department's Provisioning Administration Systems Manual.

~ Whilst the Commission only found the over Statin_g of kilometres travelled

in their investigations in respect of - . there Is a general view
within the Department that a number of senior officials are doing the é‘_arne.
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i,, basis, do audits of the claims fileg by senior management in %he various
. pProvinces ang compare that with the actual kilometers travelled by the
l motor vehicles. This could further be compared with the service records of
l the various motor vehicles. sy

(c)

M Al Prisoners should be medical|

Prison papulation, which might be co
at a later stage: and

d) ltis the Commission's recommendation that the Department should learn
from the valuable experience of the Waterval siege and sabotage

conduct of Mmanagers might be setting
» Whereby the withdrawal of serioys criminal

lates Into a message, to members that
tool in the Department,

Incidents, |t is evident that the

crime is an acceptable bargainfng
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Deparfment that the lega! costs incurred in respect of all the interdicts
would be shared between the Department and the Union. The
Department committed itself to pay seventy per cent (70%) of the legal
costs.

It is recommended that in matters of this nature:

()] Management should seek legal opinion before committing the

Department to contractual obligations that have severe legal and
financial implications for the Department.

() - The Department should draw a distinction between labour and
| criminal matters.

The Commission refrains from making any recommendations régarding
the criminal acts committed in 1896 due to the lapse of time.

Evidence has been led before the Commission that anti-retroviral drugs
are not being provided to prisoners in the Pretoria Management Area,'®®
Furthermore, the Commission recelved Information that in the Durban-
Westville Management Area,'”” the prisoners who are living with HIV/Aids
and would, under normal circumstahces, be recelving anti-retroviral

drugs, are not being provided with the drugs.

The Department has_‘é responsibility for the safe custody of prisoners.
This is a legal responsibility, which includes amongst others providing

106
107

See Pretoria Exhibit ‘FFF°. :
Sunday Tribune of 27 November 2005 at page 5.
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medical care for any sick prisoner. Provision of medical care to sick
prisoners creates a responsibility for the prevention of the prisoréprs
contracting any Iinfectious and contagioué diseases, inctuding HIV/AIDS.
In exscuting its responsibility in this regard, it will be hecessary for the

Department to have preventative measures® ang also curative measures
to those who are already infected by the Alds virus.

Pursuant upon the Constitutional Court judgment in the matter of The
Depadmént of Health and Others v The Treatment Action Campaign and
Others."™ The Department of Health has started a roll-out programme of
HIV treatment to the South African public. The said roll-ot should also be

extended to the priéon inmates. Some prison medical facilities have been
accredited by the Department of Heaith.

In the light of the aforegoing the Commission shall recommend that:

() The 'Department enter into’ consuttation with the Department of
Health for purposes of getting more prison hospitais for the

Department of Cbrrection-al Services to be accredited for purposes
of dispensing anti-retroviral therapy.

(i i the Department of Correctional Services has entered into such

negotiations with the Department of Health, every éndeavour
should be made to speed up the aforesaid negotiations to get
accreditation for an appropriate number of prison hospitals per

province for purposes of providing anti-retroviraj therapy as soon as
possible. ‘ ' ' '

108
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The Department is currently providing condoms for purposes of preventing the
transmission of the Aids virus,

2002 (10) BCLR 1033 (CC) at page 1 062F the court said:

“The rights that the State is obliged to ‘respect, protect promote and  fulfill’
Include the socio-economic rights in the Constitution.. "
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(iif)

(iv)

(v)

(vi)

In consultatson with the Department of Health ldent|fy suitable
prison hospltals as anti-retroviral treatment sites. "

Ensure that appropriate sites are prepared for prisoners so that
they can beé provided with anti-retroviral drugs and treatment,

. Liaise with the Department of Health to ensure that a suitable roll-

out programme is implemented to provide treatment for the -
prlsoners who need ant:-retrovlral drugs

The Department should give consideration to establishing a plan for
the moving, with their consent, of the prisdners who need anti-
retroviral drugs to prison hospitals within each province, which
have been identified as sultable sites and accredited by the
Department of Health for providing anti-retroviral  drugs and
treatment.

dehk-hickkd
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