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1.
INTRODUCTION

The Women’s Legal Centre(WLC) welcomes the introduction of the Civil Union Bill(the bill) in the National Assembly.  The WLC is a law centre that focuses on women’s rights and gender equality and has conducted extensive litigation and advocacy concerning relationships, including domestic partnerships.  WLC welcomes the attempt by the legislature to recognise same sex relationships and domestic partnerships.  These relationships were previously ignored and marginalized by our legal system, silently obliterated by the law, causing harm, suffering and stigma to partners in such relationships. 

The Constitution requires that the law not discriminate unfairly against partners in intimate relationships on the basis of gender, race, marital status and sexual orientation.  Substantive equality requires that the law protect intimate relationships and family forms and not to turn its back on persons requiring support in times of breakdown of intimate relationships.  

2.
SAME SEX MARRIAGES

The WLC is concerned that the Bill does not, as is required by the Constitution, provide for marriage for same sex couples.  The Constitutional Court confirmed in Minister of Home Affairs and Another v Fourie and Another1 that the failure of the common law and the Marriage Act to provide the means for same sex couples to enjoy the same status, entitlements and responsibilities accorded to heterosexual couples through marriage constitutes an unjustifiable violation of their right to equal protection of the law under Section 9(1) and not to be discriminated against unfairly in terms of Section 9(3) of the Constitution as well as an unjustifiable violation of their right to dignity in terms of Section 10 of the Constitution. 

In his judgment Sachs J makes it clear that:

“ The exclusion of same sex couples from the status, entitlements and responsibilities accorded to heterosexual couples through marriage, constitutes a denial to them of their right to equal protection and benefit of the law.2”

He considers the two options open to the legislature that were canvassed with the court (neither of which have been adopted in the bill) and confirms that apart from those two options there is no reasons why other statutory means should not be found. However his judgment affirms that: 

“Given the great public significance of the matter, the deep sensitivities involved and the importance of establishing a firmly anchored foundation for the achievement of equality in this area, it is appropriate that the Legislature be given an opportunity to map out what it considers to be the best way forward.  The one unshakeable criterion is that the present exclusion of same sex couples from enjoying the status and entitlements coupled with the responsibilities that are accorded to heterosexual couples by the common law and the Marriage Act, is constitutionally unsustainable.  The defect must be remedied so as to ensure that same-sex couples are not subjected to marginalisation or exclusion by the law, either directly or indirectly”.3
 Judge Sachs continues:

“The second guiding consideration is that Parliament be sensitive to the need to avoid a remedy that on the face of it would provide equal protection, but would do so in a manner that in its context and application would be calculated to reproduce new forms of marginalisation.  Historically the concept of ‘separate but equal” served as a threadbare cloak for covering distaste or repudiation by those in power of the group subjected to segregation.  The very notion that integration would lead to miscegenation, mongrelisation or contamination was offensive in concept and wounding in practice.  Yet, just as is frequently the case when proposals are made for recognising same-sex unions in desiccated and marginalized forms, proponents of segregation would vehemently deny any intention to cause insult. …Ignoring the context, once convenient.  is no longer permissible in our current constitutional democracy,… our equality jurisprudence accordingly emphasises the importance of the impact that an apparently neutral distinction could have on the dignity and sense of self worth of the persons affected .. .It is when separation implies repudiation, connotes distaste or inferiority and perpetuates a caste like status that it becomes constitutionally invidious.  In the context of the present matter, this means that whatever legislative remedy is chosen must be as generous and accepting towards same sex couples as it is to heterosexual couples, both in terms of the tangibles as well as the intangibles involved.  In a context of patterns of deep past discrimination and continuing homophobia, appropriate sensitivity must be shown to providing a remedy that is truly and manifestly respectful of the dignity of same sex couples.”4
The bill’s introduction of a civil partnership rather than marriage for partners in same sex relationships creates precisely the separate but equal status that Judge Sachs cautions against.  Although the Bill on the face of it provides equal protection through section 13, which provides that the legal consequences of marriage apply, “civil partnerships” in fact produce new forms of marginalisation.  The consequences may be the same, but the status of “married” and institution of “marriage” is still denied as a choice to those in same sex relationships. The discrimination is not only indirect – it is overt – if a gay person wishes to commit for life to their partner – they can only choose to enter into a civil partnership, not a marriage.  This aspect of the bill perpetuates a caste like status and is constitutionally invidious.  The legislative remedy chosen is not as generous and accepting towards same sex couples as it is to heterosexual couples, both in 

terms of the tangibles as well as the intangibles involved.  In a context of patterns of deep past discrimination and continuing homophobia, appropriate sensitivity has not been shown to providing a remedy that is truly and manifestly respectful of the dignity of same sex couples.

The secondary status accorded to same sex couples through the proposed legislative reform is further reflected in Section 11 which deals with the civil partnership formula.  This section allows for partners to choose whether their relationship will be referred to as a civil partnership or marriage – but only for the purposes of the ceremony.  In every other respect the relationship is that of a civil partnership, although it may be referred to as a marriage during the ceremony.  This perpetuates the exclusion faced by same sex partners and considered by the Constitutional Court in Fourie.  A same sex partner can ceremonially say that “I take you as my spouse” and hear a declaration from a marriage officer that she/he “has been lawfully joined in a marriage” but that is the end of the marriage part of the relationship. 

One of the purposes of the equality guarantee is to protect individuals and groups from the unfair consequences of stereotyping as discrimination often results from a reliance on a stereotype.  The introduction of “civil partnerships” is based on a negative stereotype of people in same sex relationships that their relationships are not “worthy” of marriage. 

3.
DOMESTIC PARTNERSHIPS 

This bill recognises the social context in South Africa where our society has undergone vast social changes in family forms.5  The Constitutional Court in Volks NO v Robinson,6  which concerned a challenge to the constitutionality of the Maintenance of Surviving Spouses Act on behalf of a domestic partner in an unregistered domestic partnership, recognised that women in particular suffer considerably when domestic partnerships end.  Skweyiya J states at para 65:

“I agree… that …women…suffer considerably.  But it is not the under-inclusiveness of the section 2(1) which is the cause of their misery.  The plight of a woman who is the survivor in a cohabitation relationship is the result of the absence of any law that places rights and obligations on people who are partners within relationships of this kind during their lifetimes.  I accept that laws aimed at regulating these relationships in order to ensure that a vulnerable partner within the relationships is not unfairly taken advantage of are appropriate.”

The bill seeks to ensure a just resolution when domestic partnerships end. 

3.1
Registered Domestic Partnerships

The WLC in particular welcomes that the bill introduces a broad judicial discretion in respect of domestic partnerships in preference to the rigid enforcement of contract. In the context of marriage under the Marriage Act, the rigid enforcement of ante-nuptial contracts has often resulted in substantial gender inequality where such contracts have been equated with commercial contracts.

The traditional conception of family law and enforcement of marriage contracts is based upon the notion that spouses have equal bargaining power.  However, the reality is often that matrimonial property systems and contracts are negotiated by the more powerful or wealthier party to the marriage. The weaker party’s agreement to such contracts are often the result of unequal power and bargaining positions.  Women are often the weaker party in reaching such agreements.  In addition, when parties contract a marriage their expectation is that the marriage will not end in divorce or that if the relationship ends the other party will act fairly. Parties often do not adequately or at all provide for the events and circumstances which may crop up during their marriage. 

Our law until now has ignored these realities and applied the ordinary law of commercial contracts to ante-nuptial contracts and the proprietal consequences of marriage, which is wholly inappropriate.

3.2
Unregistered Domestic Partnerships

It is in this context that the WLC welcomes the attempt by the legislature to introduce a measure of judicial realism to the termination of relationships.  In particular, the inclusion of a list of factors that a court should consider when determining whether to enforce registered partnership agreements, to divide property or to award maintenance is welcomed.

WLC is concerned that the bill does not afford protection to one of the very common incidences of domestic partnership in South Africa.  Research conducted in 2003 on cohabitation in South Africa found that one of the main types of cohabitation (or domestic partnership) was where a man has a rural wife and cohabits with a woman in an urban area in a long term relationship, and often has children with his urban partner.7  The research identified one of the main reasons for such relationships in South Africa as the extent of migrancy in our country.  Domestic partnerships occur in this context regardless of whether the man and his rural wife are married civilly under the Marriage Act or under customary law in terms of the Recognition of Customary Marriages Act.   

The bill affords no protection to domestic partners in such a situation where the husband is married civilly, it only affords protection to domestic partners where the marriage is under customary law.   The bill fails to protect women who are most vulnerable within the hierarchy of relationships in our society.

For example, a domestic partner in an urban area may have a longstanding relationship with her partner, share a home and children permanently, while her partner remains married civilly to his wife, with whom he has no contact.  Upon his death, his domestic partner would have no protection under the bill. 

WLC proposes that the court should be given an equitable discretion in such circumstances.

The WLC’s further concern about registered domestic partnerships is that the bill is unclear when registered domestic partnership agreements are binding on third parties and how to achieve this effect.  WLC proposes that the bill should provide for registration of such agreements in the Deeds Registry in order for such agreements to be binding on third parties, rather than merely providing for notification to a marriage officer in terms of section 18 (8) of the bill.

4.
CONSTITUTIONAL FRAME WORK

4.1
The right to equality and dignity

The right to equality and the prohibition from unfair discrimination “lies at the very heart of the Constitution” and “permeates and defines the very ethos upon which the Constitution is premised”.8  On a number of occasions9 the Constitutional Court has had to consider the right to equality and in its enquiry the courts have re-affirmed that the right to dignity is an integral part of the inquiry into the right to equality. 
The fundamental importance of equality is emphasised in chapter 1 of the Final Constitution which sets out its founding provisions. Section 1 states that the Republic of South Africa is one, sovereign, democratic state which is founded on "human dignity, the achievement of equality and the advancement of human rights and freedoms", as well as "non-racialism and non-sexism".

Section 7(1), which contains the first provision of the Bill of Rights in the Final Constitution “affirms the democratic values of human dignity, equality and freedom.”

When interpreting the Bill of Rights, courts are enjoined by Section 39(1)(a) of the Final Constitution to “promote the values that underlie an open and democratic society based on human dignity, equality and freedom.”

The fundamental importance of equality has repeatedly been emphasised by the Constitutional Court. 10 In President of Republic of South Africa v Hugo, Goldstone J stated the following:

“At the heart of the prohibition of unfair discrimination lies a recognition that the purpose of our new constitutional and democratic order is the establishment of a society in which all human beings will be accorded equal dignity and respect regardless of their membership of particular groups.  The achievement of such a society in the context of our deeply inegalitarian past will not be easy, but that that is the goal of the Constitution should not be forgotten or overlooked”.1

In Brink v Kitshoff N.O.1
 1996 (4) SA 197 (CC) the Constitutional Court identified the purposes underlying the guarantee of equality and non-discrimination in the following way:

“As in other national constitutions, Section 8 is the product of our own particular history.  Perhaps more than any of the other provisions in chapter 3, its interpretation must be based on the specific language of s 8, as well as our own constitutional context.    Our history is of particular relevance to the concept of equality.   The policy of apartheid, in law and in fact, systematically discriminated against Black people in all aspects of social life.    Black people were prevented from becoming owners of property or even residing in areas classified as ‘White’, which constituted nearly 90% of the land mass of South Africa; senior jobs and access to established schools and universities were denied to them; civic amenities, including transport systems, public parks, libraries and many shops were also closed to Black people.    Instead, separate and inferior facilities were provided.    The deep scars of this appalling program are still visible in our society.  It is in the light of that history and the enduring legacy that it bequeathed that the equality clause needs to be interpreted.

Although our history is one in which the most visible and most vicious pattern of discrimination has been racial, other systematic motifs of discrimination were and are inscribed on our social fabric.    In drafting Section 8, the drafters recognised that systematic patterns of discrimination on grounds other than race have caused, and many continue to cause, considerable harm.    For this reason, Section 8(2) lists a wide, and not exhaustive, list of prohibited grounds of discrimination.

Section 8 was adopted then in the recognition that discrimination against people who are members of disfavoured groups can lead to patterns of group disadvantage and harm.    Such discrimination is unfair: it builds and entrenches inequality amongst different groups in our society.    The drafters realised that it was necessary both to proscribe such forms of discrimination and to permit positive steps to redress the effects of such discrimination.    The need to prohibit such patterns of discrimination and to remedy their results are the primary purposes of Sub-Section 8 and, in particular, Sections (2), (3) and (4).”   
In Van Heerden1
, the court introduced measures aimed at redressing existing inequalities by developing the concept of substantive equality within the framework of Section 9(2). In other words, the provisions of Section 9(1) and Section 9(2) are complimentary; both contribute to the constitutional goal of achieving equality to ensure ‘’full and equal enjoyment of all rights.’’

4.3
The right to family life:

Although this right is not entrenched in the Constitution the Constitutional Court has on occasion commented on how the omission by the legislature of recognising same sex relationships and domestic partnerships is a violation of the right to family life.  

This right when read with the right to equality constitutes a recognition that families comes in different forms which in turn leads to an obligation to protect different family formations.16 

4.4
Freedom of religion:
Arguments have been advanced regarding the rights of religious groups, particularly that allowing same sex marriages may undermine freedom of religion. 

The right to religious freedom is provided for in Section 15 of the Constitution.  What is particularly striking about the content of the right is the manner in which it is provided for : 

Section 15 (3)(a)

“This section does not prevent legislation recognising 

(i) marriages concluded under any tradition, or a system of law religious, personal or family law; or 

(ii) systems of personal and family law under any tradition, or adhered to by persons professing a particular religion.

Section 15(3)(b)

 Recognition in terms of paragraph (a) must be consistent with this section and the other provisions of the constitution.”
Freedom of religion is therefore not a self-standing right. This means that the framers of the Constitution pre-empted that the right to religious freedom may be in conflict with other rights in the Constitution. The Constitution addresses this potential tension at the first stage of inquiry, as well as through the limitation clause. 

Religious freedom has an in-built limitation which makes it self -limiting.  No other right in the Constitution is limited in this manner. In the Christian Education case17 the Court held that the provision of this right did not constitute a license to privatise Constitutionally offensive practices.

The Constitution envisages that in the event of religious freedom being inconsistent with other rights in the Constitution then the right will have to give way to the other rights that are not internally limited and recognized only to the extent that they are not inconsistent with other rights in the Constitution.  

Even if one were to venture to the limitation clause the limitation of the right to dignity and the right to equality in the manner proposed in the Bill falls short of the test for limiting rights as provided for in the Constitution.18
4.5
The duty of the state in respect of fundamental rights:

The State has a duty to respect, protect, promote, and fulfill the rights in the Bill of Rights.  No such duty on the part of the State attaches to religious institutions.  The process of legislating is neither a referendum nor a popularity contest.  It is therefore important to remain cognicent of the fact that the Constitution constitutes an embodiment of the aspirations of South Africa and the values that we aspire towards as a nation. 

At different times we may have different ideas about what these values should be based on but the Constitution exists to provide us with a normative framework of the values that we should be aspiring to achieve.  

The Legislature must therefore adopt measures which are inclusive and consistent with the Constitution.

5.
WLC RECCOMMENDATIONS

5.1
Definition Section:
· “child of a domestic partnership”
( this phrase is not used in the bill).

Section 27
refers to “minor children from the registered domestic partnership” 

Section 28

 which deals with the welfare of minor children, refers to “dependant or minor children”.

 Section 29
which deals with “children of registered partners of opposite sex” refers to “ a child who is born into a registered domestic partnership”. 

 Section 41 

which deals with applications for maintenance after the death of an unregistered partner refers to a “dependent child”.

If the intention of the bill is to afford greater protection to children who have a wide range of relationships with adults in domestic partnerships, it is proposed that one or more phrases are defined and then used consistently throughout the bill.

· “civil partner” and “civil partnership” 
Proposal:

The WLC submits that these definitions should be changed to spouse and marriage respectively.

· “contribution”

In order to make sense, the definition of “contribution” should be amended to add a “(b)” that we propose is inserted as follows: 

Proposal:

“(ii) in terms of a registered partnership agreement, and 

(b) the contribution, including any…”

· “domestic partner”
this definition should specifically refer to same and opposite sex partners.  WLC supports the inclusion of former domestic partners.  WLC is concerned that this should be carried through to the bill to deal with issues of restrospectivity.  

Proposal:

“domestic partner” means a partner in a same sex or heterosexual domestic partnership and includes a former domestic partner.

· “Unregistered domestic partners”

Proposal

WLC proposes that in respect of unregistered domestic partners who have ended their relationships in the year prior to the Act coming into operation, that the bill should provide for a 2 year period after its introduction within which such partners may bring court proceedings on the termination of such relationships, whether by death or separation. 

· “duty of support” 

This definition is narrowly defined to only include registered domestic partnerships.  In Section 21 the bill provides for a duty of support between registered partners.  There may be circumstances where a duty of support arises during an unregistered partnership.  This will particularly be the case when the end of such a relationship gives rise to a successful maintenance claim.  The duty of support is a flexible concept of our common law that is developed over time and should not be limited in this manner in the Bill.

Proposal:

WLC proposes that either the definition is deleted or that if the definition remains in the bill it defines a duty of support and does not identify or limit itself to specific types of relationships.    

· “financial matters/financial resources”
these phrases are not used in the bill.  The WLC makes two proposals in this regard, firstly that financial resources should not be defined only in respect of registered domestic partnerships and secondly that the bill should consistently refer to financial resources, so that the definition is effective.

Proposal:

Section 20 (3)

add a further criteria of “(h) respective financial resources of the parties”

Section 30(2) 

add a further factor “ the respective financial resources of the parties”

Section 34(4) 

add a further factor “the respective financial resources of the parties”

Section 38(2)

 add a further factor “ the respective financial resources of the parties”

Section 40(2), Section 42 and Section 44(4)

add a further factor “ the respective financial resources of the parties”.

Pension Funds

WLC proposes that a further section be inserted to give courts the power to make orders in respect of Pension Funds, which form part of the financial resources in a domestic partnership, as is the case in the Divorce Act. It appears from the definition of financial resources that the drafters of the bill intended that pensions should be taken into account  but did not include provisions to give effect to their intention in the definition section.  Without the inclusion of such sections,  pension funds may not have to give effect to court orders in respect of such funds.  This provision is required both in relation to registered and unregistered domestic partnerships.

This would entail the following:

Inclusion of the following definitions:

‘pension fund’ means a pension fund as defined in section 1(1) of the Pension Funds Act, 1956 (Act 24 of 1956) irrespective of whether the provisions of that Act apply to the pension fund or not;

‘pension interest’, in relation to a party in a domestic partnership who seeks to terminate the partnership through court action who –

(a) is a member of a pension fund (excluding a retirement annuity fund), means the benefits to which that party as such a member would have been entitled in terms of the rules of that fund if his membership of the fund would have been terminated on the date of the termination of the domestic partnership by a court, on account of his resignation from office;

(b) is a member of a retirement annuity fund which was bona fide established for the purpose of providing life annuities for the members of the fund, and which is a pension fund, means the total amount of that party’s contributions to the fund up to date of the termination of the domestic partnership together with a total amount of annual simple interest on those contributions up to that date, calculated at the same rate as the rate prescribed by the Minister of Justice in terms of Section 1(2) of the Prescribed Rate of Interest Act, 1975 (Act 55 of 1975) for the purposes of that Act.

‘rules’ in relation to a pension fund, means rules as defined in Section 1(1) of the Pensions Funds Act, 1956.

WLC proposes that the following section is inserted into the bill at an appropriate place. These sections are drawn largely from Section 7 to 8 of the Divorce Act and amended to the context of the bill:

1
(a)
 In the determination of the financial resources to which the parties to domestic partnership seeking to terminate such domestic partnership may be entitled, the pension interest of a partner shall, subject to paragraph (b) and (c) be deemed to be part of their assets.

(b)The amount so deemed to be part of a partner’s assets, shall be reduced by any amount of the pension interest which, by virtue of paragraph (a), in a previous divorce or termination of a domestic partnership –

(i) was paid over or awarded to another party; or

(ii) for the purposes of an agreement contemplated in subsection (1) of the Divorce Act or Section …. of this Act, was accounted in favour of another party.

(2) Notwithstanding the provisions of any other law or of the rules of any pension  

      fund –

(a) the court granting a termination order in respect of a member of such a   

     fund, may make an order that –

(i) any part of the pension interest of that member which, by virtue of    

    subsection (1), is due or assigned to the other party in the action for 

    termination of the domestic partnership concerned, shall  be paid by that 

    fund to that other party when any pension benefits accrue in respect of that    

    member;

(ii)  the registrar of the court in question forthwith notify the fund concerned that  

      an endorsement be made in the records of that fund that that part of the    

      pension interest concerned is so payable to that other party and that the 

      administrator of the pension fund furnish proof of such endorsement to the    

      registrar, in writing, within one month of receipt of such notification.

(b)  any law which applies in relation to the reduction, assignment, transfer,  

      cession, pledge, hypothecation or the attachment of the pension benefits, or     

      any rights in respect thereof, in that fund, shall apply mutatis mutandis with    

       regard to the right of that other party in respect of that part of the pension 

       interest concerned.  

· “interested party” 

Proposal

the definition should include creditors and any party who will be prejudiced by the termination of a registered domestic partnership.

We address below our concerns and proposals concerning the specific provisions of the Bill dealing with civil partnerships.

5.2
Proposal in respect of Same Sex Marriages:

The WLC repeats its submission above that the Constitution requires the bill to provide for marriage for same sex partners.  It is proposed that Chapter 2 be rewritten to refer to “marriage” throughout.  

Children

The status of children born in same sex marriages needs to be addressed in such marriages. 

Section 6: Marriage officers

In respect of the designation of marriage officers WLC proposes that all marriage officers employed and designated by the state in terms of section 2 of the Marriage Act 25 of 1961 should have to solemnise same sex marriages.

Section 6 of the bill should not apply to such marriage officers.  A provision which allows marriage officers designated under section 2 of the Marriage Act to object on grounds of conscience perpetuates unfair discrimination on grounds of sexual orientation. 

It is proposed that only those marriage officers who are ordained in religions that object to gay marriages should be able to object on ground of conscience and their solution will be not to apply in terms of section 5 of the bill for such designation.

The WLC’s concern is that gay partners seeking to marry should be able to access a marriage officer within a reasonable proximity who will marry them. The State has an obligation to ensure that designated marriage officers are available to perform such marriages.

Proposal:

It is proposed that section 6 of the Act is deleted.  

In the alternative, if the provision is retained allowing state employed marriage officers designated in terms of section 2 of the Marriage Act to object, it is proposed that the bill provide in section 6 for:

“(2) A marriage officer who objects on the grounds of conscience must refer the parties seeking to marry to a marriage officer who will perform the marriage.”

Section 13 

Legal consequences

Proposal:

It is proposed that section 13 is redrafted as follows:

“ The legal consequences of Marriage under the Marriage Act apply, with such changes as may be required by context to a same sex marriage.” 

5.3
Proposals in respect of Domestic Partnerships:

5.3.1 Registered Domestic Partnerships

Section 15
It is not clear how this chapter applies to other parties or another party in particular whether and when the consequences of a registered domestic partnership agreement apply to third parties.   

Section 16

It appears that section 16(2) applies to customary marriages.  WLC is concerned that if polygamy is permitted, should customary law not be developed to allow registration of domestic partnerships in as an alternative to polygamy. 

Section 16(5)

Provides that at least one of the partners to a registered domestic partnership must be a South African Citizen.  The rationale for limiting domestic partnerships to citizens in this provision is unclear.  Neither the Marriage Act nor the Recognition of Customary Marriages Act require either party to a marriage to be South African Citizen.  It is unfair discrimination to impose a requirement of citizenship in order to register domestic partnerships.  WLC proposes that the citizenship condition should be omitted from the bill both in respect of registered [section16(5)] and unregistered domestic partnerships[section 38(5)].

Section 18/19

 WLC proposes that Section 19 (5) is inserted in the bill to provide for registration of registered domestic partnership agreements in the Deeds Registry in terms of Section 86-89 of the Deeds Registries Act 47 of 1937.  The effect of this amendment would be that such agreements will be binding on third parties.  Notification to a marriage officer in terms of section 18(8) of the bill does not suffice in this regard.

Proposal

A registered partnership agreement may be registered under section 86 to 89 of the Deeds Registries Act.  This may be achieved through insertion of 19(5):

“A registered partnership agreement registered in terms of the Deeds Registries Act is binding on third parties.”

A consequential amendment to the Deeds Registries Act will be required which includes “or registered partnership agreement” after “ante-nuptial contract” throughout the Deeds Registries Act.  In particular section 3(k) of the Deeds Registries Act would require amendment to give the Registrar the power to register registered partnership agreements.

Section 20

There appears to be a conflict between Section 20 on the one hand and section 34 on the other.  Section 20 requires a court to find that there is “serious injustice” in order not to give effect to a registered domestic partnership contract, and where such serious injustice does not exist the applicable principles of the law of contract will form the basis for a decision by a court.  As set out in the introduction, this approach to antenuptial contracts or in this case domestic partnership agreements often discriminates unfairly against women.

WLC welcomes the approach in Section 34 of the bill.  These sections require a court to make a just and equitable decision in relation to maintenance and the division of the property, where the existence of a domestic partnership agreement is a factor that the court considers.  This is we submit the preferable approach.

WLC is concerned that a similar approach is not adopted in section 30 of the bill which deals with maintenance.  The court is only given the power to award maintenance in the absence of a domestic partnership agreement.  There are many problems with this approach.  The domestic partnership agreement may not provide for maintenance at all or may provide for nominal maintenance.  

Proposal:

WLC proposes that the court is given the power to determine just and equitable maintenance regardless of whether the agreement was entered into or not.

Section 21 

See proposal in respect of definition of duty of support.

Section 27

WLC proposes that section 27 should include a further section which provides that:

“ a party intending to terminate a domestic partnership may approach the court for an order concerning the consequences of the partnership.”

The bill currently provides for termination of domestic partnerships by way of application.  Parliament may want to consider termination of such relationships by way of summons.  Our courts have repeatedly emphasised that a divorce must be initiated by way of a summons rather than an application procedure.  This is partly because there is often a dispute of fact in divorces.  The same would apply to legal proceedings to terminate a domestic partnership.  WLC proposes that a registered domestic partnership should be terminated by way of a summons not an application. 

Section 33 

WLC proposes that the bill include identical provisions to those in section 33 for partners in unregistered domestic partnerships.  This is particularly significant in respect of loss of support claims.

Section 35

WLC proposes that section 35 be amended to address the position of persons in domestic partnerships that terminate by death or separation shortly prior to the coming into operation of the act.  WLC proposes that the following section is added:

“(3) this section applies to domestic partnerships that terminate prior to the commencement of the Act.” 

Section 36

The bill provides for written notice to interested parties.  WLC has proposed above in respect of the definition section, that interested parties be defined to include creditors and parties who may be prejudiced are included.  This approach would be consistent with the law in respect of changes to matrimonial property and gives definition to the phrase “interested parties”.

5.3.2
 Unregistered Domestic Partnerships

Section 38 

Section 38 distinguishes between customary unions and civil marriages.  The bill affords no protection to domestic partners in a situation where their partner  is married civilly under the Marriage Act, it only affords protection to domestic partners where the marriage is under customary law.   The bill fails to protect women in domestic partnerships who are most vulnerable.

For example, a domestic partner in an urban area may have a longstanding relationship with her partner, share a home and children permanently, while her partner remains married civilly to his wife, with whom he has no contact.  Upon his death, his domestic partner would have no protection under the bill. 

WLC proposes that the court should be given an equitable discretion in such circumstances and that the factors in section 38(2) are of equal application.

Section 38(5)

The citizenship requirement

 WLC proposes that the citizenship condition should be omitted from the bill both in respect of registered and unregistered domestic partnerships.

Section 39 

Maintenance

The bill provides only for a duty of support between registered domestic partners.  However, there may be instances where the nature and circumstances of an unregistered domestic partnership give rise to a duty of support.  It is seldom that a successful maintenance claim would be brought at the end of an unregistered domestic partnership, unless a duty of support existed during its subsistence.  The duty of support is a flexible common law principle that has developed and evolved over time and should not be limited in this manner in the Bill.  

Proposal:

WLC proposes that section 39 is deleted. 

Section 41(2)   

WLC submits that a domestic partner should be in the same position as wife or child in respect of the relevant sections of the Administration of Estates Act.

6.
LEGAL POSITION OF DOMESTIC PARTNERSHIP IN OTHER COUNTRIES

· Research on international law has been conducted by the Centre and will be made available on request.

· Research on foreign law is not available but will be researched if required.
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