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SUBMISSIONS TO THE PORTFOLIO COMMITTEE: MINERALS AND ENERGY ON THE ELECTRICITY REGULATION AMENDMENT BILL [B 20 – 2006] PRESENTED ON BEHALF OF THE NELSON MANDELA METROPOLITAN MUNICIPALITY
Introduction
1. The Electricity Regulation Amendment Bill (hereinafter referred to as the Bill) is tabled for consideration in terms of the provisions of section 76 of the Constitution. Sub-section (3) provides that a Bill must be dealt with in accordance with the procedure envisaged in sub-section (1) or (2) if the Bill falls within the functional area listed in Schedule 4 or provides for legislation in certain specified sections.

2. In this instance the Bill falls within the functional area listed in Schedule 4, Part B, namely “electricity reticulation”.

3. The Bill is presented as a significant amendment of the provisions of the Electricity Regulation Act, Act 4 of 2006. That Act was assented to on 26 June 2006.

4. The explanatory memorandum on the objects of the Bill indicates that the amendment of the Act is necessary because the Act, while it provides for regulation of the whole electricity industry, does not deal with the reticulation of electricity by municipalities. The Bill accordingly seeks to introduce provisions relating to the regulation of such reticulation. Since the adoption of legislation relating to the reticulation of electricity necessitates compliance with a procedure different to that followed in respect of the Act, the Bill is now presented in accordance with the required procedure.

5. The submissions set out herein are directed to persuade this Committee that the Bill in its current form does not comply with the provisions of the Constitution and will, if passed, have a profound  impact on the functioning of local authorities throughout the country.

6. It is proposed, hereunder, to set out firstly the particular aspects in respect of which the Bill is inconsistent with the Constitution and thereafter to present an outline of the potential impact that the Bill, if  passed, will have on the financial viability of the Nelson Mandela Metropolitan Municipality.

Electricity Reticulation as a Functional Obligation of Local Government

7. Section 156 of the Constitution confers executive authority upon a municipality in respect of, and the right to administer the local government matters listed in Parts B of Schedules 4 and 5, as well as any matter assigned to it by national or provincial legislation.

8. The exercise of such executive authority is however subject to regulation. Thus section 155(7) provides that:

The national government, subject to section 44, and the provincial governments have the legislative and executive  authority to see to the effective performance by municipalities of their functions in respect of matters listed in Schedules 4 and 5, by regulating the exercise by municipalities of their executive authority referred to in section 156(1).  

9. A key constitutional object of a local authority is the provision of services to communities in a sustainable manner, and the promotion of social and economic development, within its area of jurisdiction.

10. A reading of Schedules 4 and 5 clearly indicates the broad spectrum of services and facilities that local authorities are required to provide and in respect of which they are required to exercise executive authority. These include firefighting services, municipal health services, storm water management, water and sanitation services, cemeteries, cleansing, markets, refuse removal – and of particular relevance here – gas and electricity reticulation.

11. It is through the provision of these services and the carrying out of  functions in relation to these services
 that a municipality fulfills its constitutionally mandated developmental obligations.

12. This much is spelt out in clear terms in the provisions of the Municipal Systems Act 
, in particular sections 4, 6, 8 and 11.

13. Furthermore the fiscal base of a municipality is founded upon the charging of fees for services provided and the levying of rates on property and surcharges on fees.

14. The allocation of responsibility for electricity reticulation to local government is entirely consonant with the nature of local government as provided for in the Constitution and the several statutory enactments that provide the framework within which local government exercises it executive authority.

15. Indeed sections 83 and 84 of the Municipal Structures Act 
 allocate different electricity reticulation functions between district municipalities, on the one hand, and local municipalities on the other. In the case of the former its obligations are to provide for bulk supply of electricity whereas in the latter case, a local municipality is assigned those reticulation functions not vested in the district municipality.

16. The distinction in type of reticulation conforms to the nature of and particular role assigned to district municipality structures within whose area of jurisdiction, local municipalities function as front-line service delivery institutions.

17. It is however significant that the electricity reticulation function as a whole and the revenue source that such reticulation function represents within a local authority area of jurisdiction, falls squarely within the ambit of the established local authority.

The objects of the Bill

18. The explanatory memorandum to the Bill states that the main object of the Bill is to insert a new chapter into the Act dealing with the reticulation of electricity by municipalities. 

19. The further objects are stated as being to provide a framework for the setting of tariffs; to provide for the prescribing of key performance indicators for municipalities and to regulate the relationship between municipalities and service providers who provide reticulation services.

20. The regulation of electricity reticulation falls within the legislative and executive competence of both national and provincial government in terms of section 155(7) of the Constitution.

21. Inasmuch as the Bill has as its broad object that regulation of reticulation services it is not objectionable. Thus those sections of the Bill that deal with the powers and duties of municipalities (section 28); policies and by-laws (section 29); the establishment of norms and standards (section 31) and the selection of external service providers (section 30), properly constitute regulation of the electricity reticulation function. 

22. However, the introduction of certain key definitions of terms constitutes a significant inroad into the functional authority of local government in direct conflict with the Constitution.

23. A “community” is defined to mean domestic end users. This latter term in turn is defined to mean persons “who consume electricity for domestic purposes, a light industrial or commercial customer and such other customers as the Minister may, in consultation with the Minister for Provincial and Local Government and the Minister of Finance, determine..” 

24. A “light industrial or commercial customer” essentially means a customer who purchases less than five thousand mega-watt hours of electricity per annum.

25. Most significantly “reticulation” is defined to mean “..trading with or distribution of electricity by a municipality to the community within its area of jurisdiction and includes services associated therewith.” 

26. The clear effect of this definition read in conjunction with the definition of “community” is to restrict a local authority’s constitutionally conferred function in respect of electricity reticulation and to confine such reticulation to persons who are domestic end users.

27. The Bill seeks to achieve this by defining a term that is used without definition in Schedule 4 of the Constitution.

28. No explanation is provided in the Explanatory Memorandum to account for why it is necessary to define “reticulation”, nor why it is necessary to exclude that class of customers who consume more than 5000 mega watt hours of electricity per annum from the reticulation service that a local authority is required to provide.

29. Furthermore, having excluded a certain class from the broad concept of electricity reticulation as provided for in Schedule 4, the Bill is silent as to whose responsibility it is to reticulate to that class of customers, and furthermore no provision is made in regard to the regulation of reticulation to that class of customers. The only regulation of reticulation in these circumstances is that which may be achieved by the imposition of license conditions as provided for in section 15 of the Act.

Inconsistency with the Constitution

Definition of "reticulation" (Section 1 of the Bill)

30. The Bill in its present form has the effect of precluding a local authority from reticulation of electricity to customers other than domestic end users, as defined. In our submission this limits the rights  conferred upon a local authority in terms of the Constitution.

31. National government’s authority to regulate the exercise of local government’s authority in respect of electricity reticulation, in terms of section 155(7), is qualified by the terms of section 44 of the Constitution.

32. That section provides when Parliament exercises its legislative authority (with regard to any matter that falls within a functional area listed in Schedule 4) it is bound only by the Constitution and must act is accordance with and within the limits of the Constitution.
 

33. This implies, in the first instance, that Parliament is bound not to alter or interfere with the functional competencies of the different spheres of government, except by way of an amendment of the Constitution, in accordance with the prescribed procedures governing such amendment. Parliament cannot, by adopting legislation subordinate to the Constitution, seek to amend the Constitution.

34. The principle of constitutional supremacy enshrined in section 2 of the Constitution clearly precludes this.

35. Secondly, it implies that national government, organs of state and indeed Parliament, are obliged to act in accordance with the principles of co-operative government enshrined in sections 40 and 41 of the Constitution. Section 41 (1) (e) particularly requires that the constitutional status, powers and functions of the respective spheres of government be respected, and sub-section (g) in turn requires that their powers not be exercised in a manner that encroaches upon “the geographical, functional or institutional integrity of government in another sphere”.

36. The restrictive definition of reticulation in terms of classes of end users has precisely the effect of encroaching upon the functional and institutional integrity of local government.

37. The exclusion of a class of large scale electricity consumers from the pool of customers to whom a municipality may distribute and supply electricity, will significantly undermine the capacity to raise revenue. In appropriate to note that section 16 of the Act establishes tariff principles which are to underlie license conditions imposed by the Regulator.  These principles include full cost recovery by licensees and reasonable profit margins and the acceptance of the cross-subsidy of tariffs to certain classes of customers.

38. By precluding reticulation by municipalities to the largest single consumers of electricity with the areas of jurisdiction of those municipalities, the Bill will undermine the capacity of municipalities to meet their social and economic development obligations ( as required by section 153 of the Constitution) and the specific duties imposed by section 28 of Bill itself.

39. These duties include the obligation to progressively ensure access to basic reticulation services through appropriate investments and the provision of basic reticulation services free of charge or at a minimum cost to all domestic end users or classes of domestic end users.

40. In our submission the Bill in treatment of "reticulation" is inconsistent with the Constitution and ought either to be further amended or rejected in terms of the provisions of section 76.

Intervention provisions (Sections 40 and 41 of the Bill)

41.
Its treatment of the definition of "reticulation", is not the only respect in which the Bill is inconsistent with the Constitution. In our submission, the way in which Section 40 and 41 of the Bill are drafted results in an inconsistency with the provisions of Section 139 of the Constitution.

42.
Section 151 of the Constitution provides that the executive and legislative authority of a municipality is vested in its municipal council and further that a municipality has a right to govern, on its own initiative, the local government affairs of its community, subject to national and provincial legislation, as provided for in the Constitution. The Constitution provides further that a national or a provincial government may not compromise or impede a municipality's own ability or right to exercise its powers or perform its functions.

It follows that any legislation which purports to give any structure of government the right to impede the constitutional right of a municipality to govern itself and to exercise the aforesaid executive and legislative authority, must do so only in accordance with the Constitution.

43.
Section 139 of the Constitution provides the only mechanism for intervention in local government. It is significant that Section 139 provides for only one basis upon which such intervention may occur, viz. "when a municipality cannot or does not fulfill an executive obligation in terms of the Constitution or legislation". The section provides further that it is only the relevant provincial executive which may intervene. It in turn may only do so in terms of the procedures provided for in that Section.

The only basis upon which a structure of national government (in terms of Section 139(7) this must be the national executive) can intervene, is once a provincial executive has assumed responsibility for the executive authority of a municipality in terms of Section 139 and it in turn cannot or does not adequately exercise those powers and functions. 

44.
Section 40 of the Bill is in our submission inconsistent with Section 139 of the Constitution in a number of respects.

In the first instance, Section 40 of the Bill refers only to "the relevant MEC". As stated above, Section 139 authorises only the provincial executive to act in terms of Section 139.

Section 40 of the Bill goes further to provide for the Regulator to request the relevant MEC (sic) to inter alia issue a directive to a municipality calling upon it to comply with the provisions of the Bill. The drafters of the Bill seem to have been under the impression that all that is necessary for such a directive to issue is that "conditions for a provincial intervention ... are met".

Reference to Section 139 will reveal that the provincial executive (as stated, not the MEC) may only issue a directive in relation to a failure by a municipality to fulfill an executive obligation in terms of the Constitution or legislation.

The Bill on the other hand, purports to grant this authority in respect of any non-compliance with the Bill. In this respect it falls foul of the Constitution.

45.
Section 40 of the Bill offends against Section 139 of the Constitution in a further respect. 


Section 41(3) appears to be drafted on the basis of a fundamental misunderstanding of how the procedure in Section 139 works. This subsection of the Bill, purports to provide to the Minister (in this context the Minister of Minerals and Energy) the right to intervene in the event that the relevant MEC does not exercise the powers and functions provided in Section 139 (within seven days of being requested to do so). 

As stated above, Section 139 does not afford any powers to an MEC but rather to a provincial executive. A provincial executive may only intervene if it is of the view that a municipality cannot or does not fulfill an executive obligation. The provincial executive in question has the sole right to exercise its discretion in this regard (subject to the reporting and review provisions in Section 139).

Section 40(3) of the Bill appears to require the MEC (sic) to exercise the obligations in terms of Section 139(1) of the Constitution within seven days of request by the Regulator and if that has not occurred "the Regulator must" request the Minister of Minerals and Energy to intervene in the stead of the provincial executive.

Reference to Section 139(7) however reveals that a national executive may only intervene if a provincial executive cannot or does not adequately exercise the powers and functions referred to in Section 139(4) or (5). Accordingly, Sections 40(3), (4), (5) and (6) are in direct contravention of the provisions of Section 139 of the Constitution and should not be passed.

It is incidentally further significant that Section 139 anticipates that oversight on behalf of the national government in regard to Section 139 interventions is exercised by the Minister for Local Government (and not for Minerals and Energy) as well as the National Council of Provinces. No reference to or recognition of this oversight role is provided for in Section 40.

Section 41 of the Bill, purports to provide for a form of direct intervention by the Minister of Minerals and Energy "where a failure by a municipality is likely to constitute a major failure of service delivery towards its community" (whatever that may mean). 

As stated above, Section 139 of the Constitution provides the only mechanism for intervention in the case of a failure by a municipality to fulfill an executive obligation. Delivery of services (and in particular reticulation of electricity) is such an executive obligation. Section 41 purports to provide for a form of intervention in the case of such a failure, which wholly departs from the provisions of Section 139 of the Constitution and does not duplicate any of notifications, safeguards or oversight responsibilities as provided for in Section 139.

In this regard it is so wholly offensive to the Constitution as to merit striking out in its entirety.

Accordingly, it is not necessary to deal with the content of Section 41 in detail.

Suffice it to say that the portion of Section 41 quoted above, which would purport to authorise the Minister of Minerals and Energy to intervene in the manner set out in Section 41, not only does not link to the grounds provided in Section 139, but is so vague and poorly drafted as to be at worst devoid of meaning, or at best, ambiguous.

In addition, Section 41(7) purports to authorise the Minister of Minerals and Energy to deviate from the Municipal Systems Act, the Municipal Structures Act and the Municipal Finance Management Act to a completely undefined extent.

It is our submission, that Parliament will not grant such unbridled and undefined authority to a Minister.

To reiterate, Section 139 provides only for national intervention in the circumstances set out in Section 139(7), whereas the provisions of Section 41 purport to go way beyond that.

Finally, Section 41(9) purports to impose upon the Regulator the obligation to ensure "that the necessary interventions are made to ensure continuity of reticulation services to the affected domestic end-users". This too offends against Section 139 of the Constitution, for the above reasons.

47.
In our submission, the unconstitutionality of the definition of "reticulation" may be rectified by the following amendments:

47.1
By the deletion of the word "domestic" in the definition of "community".


47.2

By the deletion of the definition "domestic end-user", and

47.3
By the deletion of the definition "light industrial or commercial customer".

It is our submission that it is not possible to render Sections 40 and 41 consistent with the Constitution by amending them and they should be deleted from the Bill entirely.

48.
With regard to the Minister's proposed regulatory authority (amendment to Section 47 of the Act) there is no obligation requiring the Minister to consult with organised local government before making such regulations. It is submitted that this should be peremptory. Compare the regulation provisions in the Municipal Systems Act and Municipal Finance Management Act which require the responsible Ministers to do so.

Impact of the Bill on Nelson Mandela Bay Municipality

49.
It is clear that the executive authority of a municipality in regard to service delivery, includes electricity reticulation. The responsibility of municipalities to exercise this executive authority must be seen in the context of the objects of local government as set out in Section 152(1). These include, "to ensure the provision of services to communities in a sustainable manner" and "to promote social and economic development". The constitutional court (in the matter of "Mkontwana v NMMM") has stated that the objectives in Section 152 must be seen as "a matter of public duty". 

The setting of tariffs is an integral part the exercise of this executive authority and impacts directly upon the ability of municipalities to fulfill the objects referred to above.

The effect of the Bill will be to restrict the right of those municipalities which reticulate electricity, to set tariffs only in respect of smaller users, whereas whoever reticulates electricity to larger users (which the Bill does not state, but will presumably be Eskom) will do so in respect of such larger users (the role of NERSA in tariff regulation is under question, given the constitutional rights of municipalities to reticulation, but currently tariff regulation consists of a consultative process between municipalities and NERSA).

For tariff setting and regulation to be managed by two separate processes and authorities within the area of jurisdiction of one municipality will have serious practical implications. In addition, it will detract from the ability of municipalities to fulfill "the matter of public duty" provided for in Section 152 of the Constitution, particularly in the field of social and economic development.

50.
Further in this regard, international practice is not to utilise energy consumption as a tool for categorising customers (where categorisation is necessary and useful). Energy usage of customers fluctuates depending on a host of factors, including the state of the economy in general, the orders an individual customer may receive in any year etc. On the basis of distinction provided for in the Bill, a customer could in year 1 be excluded form the category to which the municipality may reticulate electricity and in year 2, as a result of fluctuation, be once more within the municipality's area of jurisdiction.

Internationally, the categorisation is done on the basis of demand capacity, which is the maximum requested by the customer and which will stay fixed even although energy usage may vary from time to time. The Bill in its current form is not practically implementable and reveals a lack of knowledge in the part of the drafter of the realities of electricity reticulation.

51.
Applying the definition currently contained in the Bill, approximately 84 customers which are currently supplied by NMBM will fall outside the definition of reticulation as proposed in the Bill. These 84 customers currently account for 35% of the total energy sales and 38% (R390 m) of the revenue currently generated from electricity sales.

All customers within NMBM irrespective of consumption levels are supplied from the same networks in an integrated way. The Municipality's capital investment in this network is recovered by charging appropriate tariffs which provide for recovery of the capital and the cost of capital. In addition, the economies of scale have been taken into account in developing the networks. It will not be practically possible to artificially separate the networks, without providing for substantial duplication and considerable increased capital expenditure.

At the same time, the loss of the economies of scale, will increase the operational demand on the Municipality and commensurately load smaller consumers, who generally are less able to afford such loading.

52.
In the NMBM, the development of the Coega Industrial Development Zone is aimed at enhancing local development. This project was conceptualised and promoted to national government by the Municipality in pursuance of its responsibilities in terms of Section 152. The projected load within the IDZ will be as much as 3 000 Megawatt by 2016. 95% of the envisaged customers within the IDZ will be above the 5 000 Megawatt hours per annum level. As a component of local, provincial and national development initiatives, it is essential that future customers are supplied by the Municipality (or a Regional Electricity Distributor anchored in the NMBM). Millions of rands in electrical infrastructure have so far been invested to provide for the electrical requirements of the IDZ. It would detract from the purpose of establishing the IDZ in the first place for a substantial component of service delivery to it to reside elsewhere.

53.
With regard to Regional Electricity Distributors (REDs) it is common knowledge that after extensive study and exhaustive consultation, National Cabinet took the decision that distribution reform should be pursued by establishing REDs. The target date for the establishment of the remaining five Metro REDs is July 2007. It is proposed that any legislation now being promulgated should be supportive of this national process. To the contrary, this Bill seems to be pursuing an agenda which is not aligned to that of EDIR.

In terms of the RED model, municipalities will be service authorities and REDs will be service providers for all customers. The intention of the formation of REDs was to ensure better capacity utilisation and to allow municipalities which have a lack of capacity to exercise only the service authority role. There will be a move towards common tariffs within REDs and a proper cost of supply tariff regime including a transparent national and local cross subsidy framework. 

Contrasting to this, the split tariff authority approval regime which is a logical consequence of the structure proposed in the Bill will be extremely difficult to implement. Generally tariffs are designed to become cheaper as usage increases. It is essential that such incremental reduction in price based on increased consumption be designed and implemented in an integrated manner to ensure smooth transitions. REDs should be able to purchase electricity at transmission voltage and as such should be able to provide attractive tariffs for larger customers. Should REDs however have to purchase electricity at distribution tariffs (currently the situation in which municipalities find themselves) and as such essentially internally subsidising Eskom, this will not be possible.

54.
The Constitution, which of course is the supreme law of our country, provides, (in Section 154), that national government and provincial government, by legislative and other measures, must support and strengthen the capacity of municipalities to manage their own affairs to exercise their powers and to perform their functions. It is recognised that the policy approach of national government is increasingly to see national government departments in a regulatory and oversight role, rather than an operational role. This regulatory responsibility should be about ensuring that national interests are supported at a macro level and providing for uniform standards that support government as a whole.


It is submitted that the draft Bill seems to lose sight of this responsibility of national government and rather to pursue certain sectoral interests including what Eskom sees as its right to continue to distribute electricity to what it perceives to be key industrial customers.


If this is the intention, it should be provided for in terms, with appropriate conditions defining the national interest and a proper basis for definition of such key industrial customers, with appropriate allocation of responsibility for ensuring that the national interests are protected. If it transpires that Metro REDs in particular, prove to have the capacity to provide for the needs of such key industrial customers, without detracting from the national interest, then the regulatory legislation should allow them the opportunity to do so.


On the contrary, the draft Bill seems to attempt to achieve this objective through the back door and to assume that Municipalities (and REDs) will never have the capacity for service delivery beyond the limits of domestic users.

Conclusion
55.
In the circumstances, it is apparent that the Bill has severe, if not fatal flaws. If passed, it is unlikely to survive a constitutional challenge. 

We are aware of and align ourselves with the position of the South African Local Government Association, that this draft legislation should not proceed until after the Cabinet decision on the form of REDs. 

We hold the additional view that the Bill is so flawed, as to require it to be withdrawn and reworked in proper consultation with the representatives of organised local government.

� See s 152 (1) (b) and (c). See also s 153


� Cf. s 156(5) which confers upon a municipality the right to exercise any power concerning a matter reasonably necessary for the effective performance of its functions.


� Act 32 of 2000


� See s 229 of the Constitution and s 4 of the Systems Act


� Act 118 of 1998


� Until very recently the constitutionally assigned electricity reticulation function found expression also in sections 15 and 17 of the Electricity Act (Act 41 of 1987) which has now been repealed by the Electricity Regulation Act of 2006. Section 15(1) provided that the sale and supply of electricity within the area of jurisdiction of a local authority shall be under the control of that authority, and section 17 effectively conferred exclusive rights to supply electricity within the area of jurisdiction of a local authority to that authority.


� s 44(4)





