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1. Abbreviations

In this submission – 

1.1 "Act" means the Electricity Regulation Act, 2006 (Act No. 4 of 2006);

1.2 "Bill" means the Electricity Regulation Amendment Bill, 2006 [B 20–2006];

1.3 "Constitution" means the Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996);

1.4 "DME" means the Department of Minerals and Energy;

1.5 "EDI" means the electricity distribution industry;

1.6 "EDI Holdings" means Electricity Distribution Industry Holdings (Proprietary) Limited, the entity established by DME to oversee and facilitate the restructuring of the EDI;

1.7 "ESI" means the electricity supply industry;

1.8 "MFMA" means the Local Government:  Municipal Finance Management Act, 2003 (Act No. 56 of 2003);

1.9 "Nersa" means the National Energy Regulator of South Africa;

1.10 "RED" means Regional Electricity Distributor;

1.11 "Structures Act" means the Local Government:  Municipal Structures Act, 1998  (Act No. 117 of 1998);

1.12 "Systems Act" means the Local Government:  Municipal Systems Act, 2000 (Act No. 32 of 2000).

2. Introduction

2.1 This input has been prepared by EDI Holdings following the Portfolio Committee on Minerals and Energy’s invitation to stakeholders and interested parties to make written submissions on the Electricity Regulation Amendment Bill [B 20 - 2006]. 

2.2 EDI Holdings is a public entity, established by national government to project-manage the restructuring of the EDI into viable REDs. Our comments are therefore concerned with the implications of the Bill for the restructuring programme and associated EDI governance system – including regulatory and other governance functions.

2.3 Uncertainty over the nature and extent of local government’s authority over the EDI is a primary cause of the delay in establishing REDs. EDI Holdings agrees that the scope of municipal authority over the EDI should be defined in such a manner as to clarify the respective roles of local and national government, facilitate restructuring and ensure the orderly regulation of a restructured industry. In EDI Holdings' view, national and local government have appropriate and complementary roles to play in the ownership and governance of REDs.

2.4 The main object of the Bill is to define the meaning of electricity reticulation by municipalities, and to spell out the manner in which municipalities should regulate the EDI. EDI Holdings' understands and appreciates that the DME’s intention is to facilitate the EDI Restructuring, however, our concern is that the Bill’s proposed definition of electricity reticulation has some uncertain consequences for industry restructuring. 

2.5 EDI Holding’s also appreciates that, in a bid to give clarity to the constitutional provisions relating to local government, the Bill spells out local government’s position as both owner/operator and regulator of a substantial portion of the EDI (probably exceeding 90% of all customers). EDI Holdings believes that reforms should separate the ‘player’ from the ‘referee’, as is presently the case with Nersa as the professional independent regulator of the entire ESI, as this is an important regulatory principle.   

2.6 EDI Holdings has received legal opinion suggesting that any attempt to restrict local government’s executive and legislative authority over the EDI through a legislated definition will still be subject to Constitutional challenge. We are greatly concerned by this risk, since a broad definition of reticulation is likely to prevent the adoption of mandatory restructuring legislation, whilst a narrow definition of reticulation is likely to run a high risk of challenge by one or more municipalities. Either outcome is likely to further delay much needed reforms.

2.7 EDI Holdings supports any initiative to achieve efficient, effective, consistent regulation of the Industry so as to achieve a financially healthy Industry that is protective of customers.  In particular, EDI Holdings supports a single economic regulator for the Industry. 

3. Governing South Africa's electricity supply industry 
3.1 It is universally acknowledged that governments must exercise some level of authority over the ESI, be it in public or private hands, to ensure an orderly industry and the achievement of public goals. In South Africa’s case this authority stems from the Constitution which allocates legislative and executive authority over various matters to each sphere of government. Although the allocation of such authority to local government is partially constrained by the requirements of co-operative governance and adherence to national norms and standards, local government’s right to govern its own matters is a cornerstone of our democracy. It is therefore very important that EDI reform is premised on a sound understanding of the relative scope of local and national authority over the industry.

3.2 For instance, national government has adopted a policy that the EDI should be restructured into REDs. But approximately half of the industry is owned and operated by municipalities. Without legislation mandating local government to co-operate with restructuring programme national government is placed in a challenging position to implement its policy. Furthermore, it is possible that any such mandatory legislation could impinge on the constitutional legislative and executive power of local government to govern electricity reticulation. 

3.3 Regulation is one important component of executive power (amongst others such as the power of ownership). Most countries define at least the following forms of regulatory authority:

3.3.1 technical regulation (in order to prescribe standards for voltage, frequency, measurement, safety, and so on);

3.3.2 environmental regulation (in order to limit power station emissions, water usage and so on);

3.3.3 economic regulation (in order to protect consumers from monopoly abuse, ensure that the industry is financially viable and so on);  and

3.3.4 social regulation (in order to achieve universal access through electrification programmes, to provide a basic amount of electricity to indigent households and so on). 

3.4 Legislation is used to award these regulatory functions to specific organs of state. In most countries the responsibility for technical, environmental and economic regulation is centralised at national government level, while the responsibility for social regulation is performed by lower tiers of government. In federal systems economic regulation is commonly performed at state (provincial) level. EDI Holdings is not aware of any country in the world where economic regulation is performed at the local level. 

3.5 With regard to economic regulation, it is internationally recognised that the ESI consists of four components, each of which may display monopoly characteristics which requires economic regulation in order to protect consumers from monopoly abuse. These are: 

3.5.1 generation, entailing the production of power. Whilst this component has the potential for competition the actual degree of competition will depend on the prevailing market structure. In South Africa’s case Eskom’s monopoly over the generation industry makes economic regulation of this component of the ESI essential;

3.5.2 transmission, entailing the transfer of power over long distances using high voltage lines. The physical characteristics of this component of the ESI constitute a classic natural monopoly, since it is not practical to build parallel infrastructure. Regulation is therefore essential;

3.5.3 distribution, entailing the transfer of power over shorter distances using medium and low voltage lines. The physical characteristics of this component of the ESI also constitute a classic natural monopoly, since it is not practical to build parallel infrastructure. Regulation is therefore essential; and

3.5.4 trading, entailing the sale of power over transmission and distribution systems. Whilst this component has the potential for competition the actual level of competition will depend on the market structure. In South Africa’s case no such markets exist as yet and all retail tariffs therefore require regulation to protect customers from monopoly abuse.

3.6 Although the Constitution allocates legislative and executive authority over "electricity reticulation" to local government it does not provide an explicit definition of the term "reticulation".  In passing any legislation which relates to local government’s role in governing electricity matters Parliament must take care to protect the interests of current and future electricity consumers and the well-being of the entire ESI.

4. The proposed definition of reticulation
4.1 EDI Holdings has several comments on the proposed definition of "reticulation", read with the definitions of "community", "domestic end user" and "light industrial or commercial customer", and its consequences for government’s policies on EDI reform.

4.2 Firstly, the implications for the structure of the industry are not clear: 

4.2.1 Many distributors currently supply to both reticulation (under 5000 MWh pa) and distribution (over 5000 MWh pa) customers. It is normal practice in all regulated industries that regulated activities are clearly ring-fenced in separate business entities to enable sound regulation – as Eskom is separated into Generation, Transmission and Distribution business units. The Bill would therefore appear to require a major restructuring of existing distribution businesses, which is key to making effective regulation and guaranteeing the sustainability of the Industry.

4.2.2 The implications for asset ownership are also unclear. Must all municipal distribution customers and assets be transferred to nationally-owned bodies such as Eskom or REDs? If so what are the asset transfer and compensation mechanisms? Similarly, must all reticulation assets be transferred into the hands of the relevant local authority? If so what are the financial consequences for local government since the sub-5000 MWh pa category is generally recognised to be the loss-making portion of the market. One transformer may service a combination of distribution and reticulation customers. 

4.2.3 In the event that the definition does not require distribution assets to be separated from reticulation assets, it nonetheless appears that two customer categories on the same network will be regulated by separate regulators, thereby leading to differing tariffs above and below the 5000 MWh pa borderline.  Should borderline customers perceive that there are advantages to being a reticulation customer as opposed to a distribution customer, or vice versa, then they are likely to engage in some form of arbitrage or gerrymandering to fall under the more desirable regulatory regime (for instance by taking supply at more than one point of supply). The size of the customer base may therefore become unpredictable, making planning and regulation unnecessarily difficult.

EDI Holdings is concerned that the Bill’s definition of reticulation may have the unintended consequence of further fragmenting an already fragmented industry and would prefer that these consequences are clarified in an accompanying EDI Restructuring Bill.

4.3 Secondly, it is unclear whether the definition is intended to cover all trading in and distribution of electricity to the defined category of customers within a municipal area, or only trading in and distribution of electricity to the defined category of customers undertaken by the municipality.  Sections 28(4), (5) and (6) of the Bill appear to be an attempt to regularise the situation where an entity other than a municipality provides reticulation services within the municipal area of that particular municipality, by providing that such entities must conclude service delivery agreements with the municipality.  However, the definition of "reticulation" as "trading with or distribution of electricity by a municipality …" creates problems of interpretation when it comes to applying sections 28(4), (5) and (6):  in that an entity other than a municipality can by definition never provide reticulation services.
  It is therefore unclear whether those sections are intended to cover a situation where Eskom currently supplies reticulation customers.  If the purpose of the Bill is that Eskom must conclude service delivery agreements with a municipality if it services reticulation customers in a municipal are, then EDI Holdings suggests that the drafting must be amended in order to reflect this clearly.  If that is the intention, then the consequences of Eskom ceasing to provide services (as a result of a failure to conclude an SDA and the lapse of its license) must also be regulated – in particular the consequences for Eskom's reticulation / distribution assets, liabilities and staff.  Also, if the purpose of the Bill is that Eskom must conclude SDAs with a municipality if it services reticulation customers in its municipal area, then EDI Holdings wishes to point out that the legislative directive on Eskom to conclude an SDA in sections 28(5) and (6) is in conflict with section 30(1) and with Chapter 8 of the Systems Act, since the legislative directive assumes an external mechanism outcome, without the concomitant compliance with the provisions of that Chapter. 

4.4 Thirdly, by providing for local government's authority to undertake the economic regulation of a substantial portion of the EDI the Bill creates the risk that the quality of economic regulation will be substantially degraded. In EDI Holdings' view municipalities have an inherent conflict of interest between their role as regulator and their role as owner/operator. The outcome of this conflict is evident in the many distortions in present-day municipal electricity tariffs. National government is able to manage this conflict by separating its ownership function (housed in the Department of Public Enterprises) from its regulatory function (housed in Nersa). It is not viable for every municipality to establish and maintain an arms-length professional regulator. Economic regulation by municipalities is therefore bound to be ineffective and it is impractical.

4.5 In EDI Holdings' view, it will only be possible to restructure the EDI in a reasonably efficient and predictable manner if national government has authority over the EDI which goes further than its current supporting role.  In other words, it is essential that national government has executive authority over the structure and assets of the EDI, which need not exclude municipalities from having executive authority over certain aspects of EDI governance.  

5. Alternative definitions of reticulation
5.1 EDI Holdings has explored a number of alternative definitions for reticulation, many of which may be combined to create a composite definition. In evaluating these definitions we have sought to distinguish between the appropriate forms of national and local authority over the ESI. We wish to note from the outset that time has not allowed for a full evaluation of each alternative, especially the financial implications of each option.

Geographic scope of authority
5.2 Reticulation has a geographic aspect in that municipal authority is limited to its demarcated municipal area. EDI Holdings believes that this is entirely appropriate and in line with the constitutional mandate of local government. 

5.3 Since REDs will, by definition, extend across multiple municipal areas care must therefore be taken to ensure that exposure to multiple regulatory regimes will be practical. For instance, the financial health of a RED will depend on its revenues, which depend in turn on the tariffs it is allowed to charge. It would not do if one municipality compelled the RED to charge tariffs below cost within its area, thereby forcing other municipalities to set tariffs above cost in their areas to prevent the financial collapse of the RED. If national norms and standards are to be used to prevent such conflicts then by implication the discretion to set tariffs is really a national matter – which should be recognised in the legislation from the outset.

Scope of authority over industry components
5.4 Reticulation could be defined on the basis of the four industry components, being generation, transmission, distribution and trading. The proposed definition includes distribution and trading, but with certain limitations based on customer categories.

5.5 EDI Holdings agrees that it would not be appropriate for municipalities to exercise any authority over the generation and transmission components of the ESI. These components have a national character and should be regulated from a national level. Since some municipalities own generation plant and/or transmission facilities the definition therefore appears to have restructuring consequences for these municipalities. These consequences need to be clarified in accompanying restructuring legislation to avoid uncertainty.

5.6 Since the provision of distribution services has important consequences for social and economic development EDI Holdings believe that it would be appropriate for local government to have some level of authority over the distribution industry. South Africa’s distribution industry is relatively well developed in that virtually all industrial, commercial, mining and traction customers are already connected to the grid. The same cannot be said for the domestic sector though, in that millions of households have still to gain access to distribution services.  Given local government’s developmental mandate, its knowledge of local circumstances and its integrated development planning functions it is therefore appropriate that municipalities have some level of authority over the process of household electrification.

5.7 Trading services are not presently separated from distribution services in South Africa. Such a separation is, however, technically possible and has been accomplished in many developed and developing countries. The separation of the so-called wires business from the retail business is complex and requires very sophisticated systems and regulatory regimes. It is therefore usually commences with very large customers (greater than 100 GWh pa). Over time, as the systems stabilise, this limit is reduced until even households are free to select their energy retailer (but never their distributor or wires supplier). International experience therefore suggests that it would be prudent to keep the distributor and trading functions together until the new industry structure has stabilised and the necessary systems have been developed to facilitate retail competition. Nonetheless, EDI Holdings has given consideration to the possibility of separating the distribution and trading functions from the outset of the EDI reform exercise. Such a model could take the following form:

5.7.1 All distribution assets and activities could be consolidated into the REDs. This would overcome the disadvantages of fragmentation and achieve efficiencies through economies of scale;

5.7.2 Municipalities could be compensated for the loss of distribution assets through appropriate financial mechanisms, including shares in the REDs, dividends, and so on.

5.7.3 All distribution activities would be regulated by Nersa, since REDs would be far larger than individual municipalities and only Nersa has the technical competence to regulate the industry.

5.7.4 Municipalities could retain the trading function to all or some of the EDI’s present consumers – for instance as defined in the present Bill. As such municipalities would purchase power from Eskom and sell it on to individual customers. REDs would be responsible for the wire up to the meter whilst the municipality would be responsible for the meter, billing and revenue collection. Since most municipalities already own and operate billing systems this need not necessitate dramatic changes in systems.

5.7.5 Until competition becomes possible, municipal retailers would constitute a monopoly and would therefore require regulation. Nersa would be the appropriate regulator, in order to avoid conflict of interest at the municipal level.

5.7.6 Municipalities would be allowed to earn a reasonable rate of return on their retail activities.

5.8 EDI Holdings has not had time to undertake a quantitative or financial assessment of this model, but wishes to raise the following qualitative concerns:

5.8.1 If the Bill’s definition of reticulation is applied then municipal customers will consist largely, and increasingly, of poor households that consume very small amounts of electrical energy. These customers presently enjoy significant cross subsidies from other customer classes, particularly large customers who would no longer be classified as reticulation customers. Furthermore, much of this cross subsidy flow arises because of the national character of Eskom. By reducing the cross subsidy pool to small customers within an individual municipal area it is very likely that many municipal trading businesses would be severely unviable. 

5.8.2 Traders usually include the distribution of wires charge in their final bill to the customer, along with the energy charge – rather than having two entities each send separate bills. This arrangement will be unavoidable in the case of pre-payment customers who are not billed and cannot be moved onto two-part tariffs. From a RED perspective this arrangement could have some important drawbacks in that RED revenues may be dependant on the efficacy of municipal revenue collection systems – unless municipalities guarantee payment of distribution charges whether they receive the revenues or not.  It is an unfortunate reality that many municipalities have failed to pass on electricity revenues to Eskom in the past, causing the utility to write off bulk debts on a regular basis.

5.9 Given these concerns EDI Holdings is hesitant to endorse the separation of distribution and trading functions as a possible definition for reticulation. Nonetheless, it appears that there may be merit in this option and we recommend that it be given further consideration.

5.10 Continuing with the point made in paragraph 5.6 concerning the impact of electrification on social and economic development of households, EDI Holdings believes that it would be appropriate for local government to have some level of authority over indigent tariffs. For instance, municipalities could have the authority to oblige REDs to provide suitable tariffs to selected indigent households, in line the local municipality’s indigence policy. Legislation would need to deal with the financial cost of these subsidies, which should ideally be for the account of the municipality.

Scope of authority over physical components of the EDI

5.11 It is possible to define reticulation on the basis of physical attributes of the system, such as a voltage limit (as proposed in an earlier version of the Bill). The level of voltage could range from 132kV (the generally accepted boundary with transmission) down to street supply level at 380/220V.

5.12 A voltage-based definition would require the industry to be divided into separate business units to enable separate regulation by each sphere of government (as discussed in section 4.2). Since the ESI essentially consists of one continuous network such a separation would effectively create a fourth ‘tier’ in the normal Generation-Transmission-Distribution value chain. There is no known international precedent for such a tier. In practice this division is likely to cause major operational problems in that distribution control centers would have to be divided or replicated, responsibility for network extension could be confused, and responsibility for safety could be compromised. From an operational point of view the only sensible voltage level to utilise would be the 132kV boundary with the transmission system. In effect this would place the entire distribution system under the executive authority of local government. In EDI Holdings view this would not be a desirable for the reasons presented in 5.6 to 5.9.

5.13 EDI Holdings therefore does not believe reticulation should be defined on the basis of a physical attribute such as voltage, since this would have major and adverse consequences for the structure of the EDI and for the economic regulation of the industry.

Scope of authority over customer categories

5.14 Reticulation may be defined on the basis of customer categories and, as such would employ criteria to distinguish between customer types. The definition proposed in the Bill includes a combination of qualitative criteria based on the purpose for which the electrical power is to be used – eg domestic – and a quantitative criteria, being the level of electrical power consumed on an annual basis – namely a 5000 MWh per annum cut-off.

5.15 EDI Holdings has the following concerns with the proposed definition:

5.15.1 Customer definitions based on qualitative or quantitative indicators are, unfortunately, always open to interpretation and amendments. If individual customers see economic advantage in having their categorisation amended they are likely to petition the relevant authority. This leads to an unnecessary administrative burden and increased potential for maladministration. The use of customer categories can also lead to farcical outcomes.  

5.15.2 The structural implications are unclear, as discussed in section 4
5.15.3 The financial implications of the 5000 MWh pa cut-off are unclear. For instance, the Constitution presently permits municipalities to apply a surcharge on service charges, subject to national legislation
. The proposed definition of reticulation will significantly reduce the municipal tax base in this regard. Concerns about cross-subsidy implications have been raised in section 5.8.1. 

5.16 EDI Holdings is concerned that the proposed definition of electricity reticulation leans too heavily on the concept of customer categories and would prefer that any definition of electricity reticulation either avoid the use of customer categories or at least avoid making this a central feature of the definition.

Nature of authority

5.17 A definition based on the nature of authority would require the definition and allocation of distinct areas of authority over the EDI to national government, on the one hand, and to local government on the other.

5.18 This is EDI Holdings' preferred approach and is dealt with fully in paragraph 6 below.

6. EDI Holdings' recommended approach 

6.1 In EDI Holdings' view, the most practical way to ensure that national government has appropriate regulatory powers over the ESI and that desired EDI reforms take place is to amend the Constitution so as to give national government appropriate executive authority in respect of the EDI, while leaving appropriate executive authority with local government. This approach requires an understanding of which powers (including regulatory powers) it is appropriate for local government to exercise in respect of the industry and which powers national government should exercise.  

6.2 In EDI Holdings' view, the most appropriate way to understand local authority over reticulation is by considering which regulatory powers it is appropriate for local government to exercise over the industry and which regulatory powers it is appropriate for national government to exercise over the industry.

6.3 EDI Holdings believes that it is appropriate that municipalities have – 

6.3.1 the power to apply municipal surcharges to electricity sales within the municipal area, within the bounds of national regulations;
6.3.2 the power to make social regulations, including the power to compel distributors to undertake electrification, on provision of appropriate capital subsidies and the power to compel distributors to provide free basic electricity supplies to indigent households in accordance with municipal integrated development plans and on provision of appropriate operating subsidies; and

6.3.3 the power to compel distributors to undertake electricity cut-offs on municipal request, within appropriate limitations.

6.4 EDI Holdings believes that the following powers should be exercised centrally, by national government or the relevant regulatory institution:  

6.4.1 the power to make technical regulations, via appropriate regulatory agencies (in this regard, it is felt that the existing system for technical regulation, involving a combination of SABS, Nersa, DME and various industry bodies is adequate and should be maintained);

6.4.2 the power to make environmental regulation, via appropriate regulatory agencies (in this regard, it is felt that the existing system for environmental regulation is adequate and should be maintained);

6.4.3 the power to undertake economic regulation of the ESI, via an independent third party regulator – namely Nersa;

6.4.4 the power to restructure the ESI, including the EDI.

6.5 In EDI Holdings' opinion, the most legally viable mechanism to entrench these powers and functions for national and local government is not only through legislation but also through constitutional amendments in order to avoid the risk of constitutional challenges.  

6.6 EDI Holdings believes that the most optimal arrangement to facilitate EDI restructuring and achieve a single economic regulator is by amending the Constitution. Any other approach, would in our view, be a sub-optimal approach.    EDI Holdings acknowledges that any suggestion of constitutional amendment will be viewed with understandable scepticism and suspicion. However, given the fundamental problems which arise if economic regulation of the EDI remains with local government, EDI Holdings believes that serious consideration should be given to this option.  We wish to stress that any constitutional amendment should not have the effect of removing all say over electricity reticulation matters from municipalities. Rather, the focus of any amendment should be to place appropriate and distinct powers in national and municipal hands respectively, as outlined above.  

6.7 EDI Holdings can propose draft amending legislation which – 

6.7.1 ensures that national government has the powers outlined in paragraph 6.4 above, including those powers which it lacks under the current constitutional dispensation – most notably the power to undertake economic regulation of the ESI and to restructure the EDI;

6.7.2 ensures that, despite the shift of appropriate regulatory and restructuring powers to national government, local government retains the powers outlined in paragraph 6.3 above, including the power to derive a surcharge from electricity sales and the power to make social regulation decisions, for example on electrification and free basic supply.

6.8 In the event that constitutional change is not feasible, EDI Holdings believes that a definition of reticulation based on a distinction between distribution and trading activities (as outlined in section 5.7) may hold some promise of achieving government’s policy objectives for the sector. However, we wish to raise the following caveats:

6.8.1 The consequences of any such definition for EDI restructuring and governance should be fully quantified and understood;

6.8.2 Any new legislation should deal with regulation, restructuring and other governance matters simultaneously; and

6.8.3 The legislation should distinguish between local and national forms of authority, as outlined in 6.3 and 6.4 above.

7. EDI restructuring legislation
7.1 EDI Holdings is concerned that it is not possible to assess the structural implications of the Bill’s proposed definition of electricity reticulation in the absence of comprehensive EDI restructuring legislation.

7.2 In EDI Holdings' opinion, EDI restructuring legislation should deal with at least the following matters:

7.2.1 the establishment of REDs;

7.2.2 the transfer by Eskom of its distribution divisions into REDs;

7.2.3 the transfer by municipalities of their reticulation businesses into REDs;

7.2.4 the manner in which municipalities and Eskom are obliged to ringfence their businesses before transferring them to REDs;

7.2.5 the manner in which municipalities and Eskom are obliged to prepare inventories of assets and liabilities;

7.2.6 the manner in which municipalities and Eskom are obliged to report to EDI Holdings in relation to their transfers and their restructuring activities;

7.2.7 the ownership and governance of REDs;

7.2.8 the transfer of employees to REDs;

7.2.9 streamlining the existing legislation governing the EDI (including, where relevant, the local government legislation, including the Systems Act and the MFMA);

7.2.10 the conditions in which a RED may be wound up;

7.2.11 the reporting requirements on REDs;

7.2.12 the resolution of disputes between municipalities, REDs and Eskom; and

7.2.13 practical transfer matters (such as those transfers which require the Registrar of Deeds to make entries in and to endorse Deeds Office records in relation to immovable property and rights in immovable property, exemptions from the payment of, for example, transfer duty, the transfer of servitudes as wayleaves, and so on).

7.3 Further detail is provided in Annex 1: Potential Provisions of the Electricity Distribution Industry Restructuring Act.

8. Provisions governing provincial and national government intervention

8.1 The Bill contains a series of provisions (the proposed new sections 37 to 41) which regulate intervention, and similar steps, by national and provincial government over municipalities in regard to electricity reticulation. 

8.2 EDI Holdings has certain comments and concerns relating to the proposed intervention provisions.  Overall, the provisions – 

8.2.1 in some respects duplicate provisions already contained in the Constitution, the Structures Act and the Systems Act (and are therefore superfluous);  and

8.2.2 in other respects conflict with provisions contained in the Constitution, the Structures Act and the Systems Act (and are therefore unconstitutional or lead to an industry-specific and fragmented scheme of intervention).  Such provisions include the proposed sections 39 and 41. 

In addition, EDI Holdings respectfully suggests that in some instances the consequences of the intervention should be expressly regulated in the Bill.  

8.3 Any intervention scheme contained in the Bill must be consistent with the constitutional scheme.  The Constitution contains provisions which acknowledge the need for intervention and oversight powers.  Those provisions strike a balance between recognising the separate authority of the different spheres of government in their areas, on the one hand, and allowing for intervention in the interests of coherent, effective government, on the other hand.  The Constitution gives the provinces immediate responsibility for working with municipalities and intervening where necessary in local government matters;
  the Constitution does not give national government the same power to intervene in municipal affairs, but does give national government an equivalent power to intervene in respect of provincial government.
  

8.4 EDI Holdings' specific comments and concerns in relation to the Bill's intervention provisions are outlined below.

8.5 The proposed section 39:  The proposed section 39 suggests that the Minister of Minerals and Energy can request the Minister of Provincial and Local Government to revoke an authorization made in terms of section 84 of the Structures Act.  (Section 84 of the Structures Act sets out the division of local government powers and functions between category B (district) municipalities and category C (local) municipalities – in other words the division of powers and functions between municipalities whose geographical jurisdiction overlaps.)  EDI Holdings' concerns in relation to the proposed section 39 of the Bill are the following:

8.5.1 The adjustment of powers and functions between district and local municipalities is comprehensively and holistically regulated by section 85 of the Structures Act.  Adjustments are effected by the MEC for local government in the relevant province – in other words adjustments are driven at a provincial and not a national level.  The role of the Demarcation Board in making adjustments is recognized in section 85:  the MEC may not make an adjustment unless it has consulted the Demarcation Board and considered its assessment of the relevant municipality's capacity.  The Minister of Provincial and Local Government does not have the power in terms of section 84 of the Structures Act to withdraw a municipality's authorization (although the Minister does have the power to vary an allocation or reallocation made by the MEC, or to adjust the division of powers and functions if the MEC fails to implement an adjustment recommended by the Demarcation Board).  This scheme is consistent with the constitutional scheme of intervention outlined in paragraph 8.3 above.  The proposed section 39 introduces a new way of changing allocations between district and local municipalities.  In EDI Holdings' view, it is not appropriate to introduce a new adjustment scheme specifically for electricity reticulation.  Adjustments should take place in terms of section 85 of the Structures Act.

8.5.2 What triggers an MEC's acting in terms of section 85 of the Structures Act is the lack of capacity to perform on the part of the municipality in which the power or function is vested.  The Bill proposes a different trigger, namely that a municipality fails to comply with a request issued by Nersa to comply with the Act.  It must be acknowledged that non-compliance may arise as a result of incapacity.    

8.5.3 The proposed section 39 does not address the consequences of the proposed revocation of authorization.  The Bill does not stipulate, for example, what entity would have executive authority over reticulation in a particular area if a municipality's authorization is revoked;  nor does the Bill regulate the legal, practical and other consequences of the revocation, for example the transfer of staff, assets and liabilities, the continued application of any existing by-laws passed by the municipality whose authority is revoked, and so on.

8.5.4 In EDI Holdings' view, the adjustment of the division of powers and functions between district and local municipalities is adequately dealt with by section 85 of the Structures Act.  The proposed section 39 should be deleted.

8.6 The proposed section 41:  The proposed section 41 is headed "Emergencies".  The section seeks to give national government the power to compel a municipality to cease providing reticulation services in certain circumstances.  EDI Holdings' concerns in relation to the proposed section are the following:

8.6.1 There is no constitutional basis for national government to intervene in a local matter in emergency circumstances – the proposed section arguably goes further than is permitted in terms of section 155(7) of the Constitution and there is therefore a risk that it is unconstitutional.  

8.6.2 Even if the proposed section is constitutional, there are some difficulties.  In terms of the proposed section 41(1), national government may direct a municipality to stop providing reticulation services inter alia where "a failure by [the] municipality is likely to constitute a major failure of service delivery towards its community".  Given the severity of the purported national government power, the circumstances in which the power may be exercised are too vaguely and broadly defined.  National government may also direct a municipality to stop providing reticulation services where a municipality or MEC has failed to comply with a directive given in terms of section 40(1) – these circumstances appear considerably wider than emergency circumstances.  It is also unclear why an MEC's failure should warrant national government taking action against a municipality in these circumstances.

8.6.3 There is no constitutional basis on which another municipality can be compelled to take over from the failing municipality and provide reticulation services outside its area of jurisdiction – therefore is therefore a risk that sections 41(4) and (5) are unconstitutional.

8.6.4 The practical issues relating to ordering another municipality or service provider to take over from a failing municipality have not been addressed.

9. Conclusion and recommendations
9.1 EDI Holdings strongly supports efficient, effective and consistent regulation of the entire Industry. 

9.2 EDI Holdings recommends that the Bill include stronger provisions that empower the Minister of Minerals and Energy to delegate certain key intervention powers and functions to Nersa, after following the due processes.

9.3 EDI Holdings recommends that, in the absence of being able to achieve a single economic regulator of tariffs, the Bill provide that Nersa (over and above its role in setting the national norms and standards for tariffs), be empowered to set a national tariff framework to amongst others, achieve tariff rationalisation.  

9.4 EDI Holdings strongly supports government’s initiative to define the extent of municipal authority over electricity matters, and believes that this is an essential step to enable the establishment of REDs and other EDI reforms.

9.5 EDI Holdings does not believe that the Bill’s proposed definition of reticulation and the associated regulatory system is workable, chiefly because we believe that economic regulation of a large, integrated national system such as the EDI should be conducted by a professional independent regulator reporting to central government, rather than by hundreds of municipalities. 

9.6 EDI Holdings has considered various alternative mechanisms for defining reticulation and concluded that the ideal definition should distinguish between the forms of authority which each sphere of government should exercise over the EDI.  EDI Holdings recommends that the Constitution be amended to define which forms of authority over the EDI should be allocated to the national and local spheres of government.

9.7 In the event that constitutional change is not feasible, EDI Holdings recommends that a definition of reticulation be considered which allocates responsibility for distribution functions to national government and responsibility for (some) trading functions to local government.  

9.7.1 EDI Holding’s recommends the following proposed alternative definition for reticulation: 



“Reticulation” means trading to community customers. 


9.8 No matter which approach is adopted to define reticulation, EDI Holdings recommends that:

9.8.1 The consequences of any such definition for EDI restructuring and governance should be fully quantified and understood;

9.8.2 Any new legislation should deal with regulation, restructuring and other governance matters simultaneously; or, as soon as possible after this Bill is promulgated and

9.8.3 The legislation should distinguish between local and national forms of authority over the EDI.

______________________

Annex 1: Potential Provisions of the Electricity Distribution Industry Restructuring Act

Preamble and objects clause
· Outline the background to the restructuring, the need for restructuring and the reform objectives

RED Establishment, ownership and governance issues

· Set out the boundaries of the REDs

· Empower the national government to establish these entities, initially in the form of a public entity as contemplated in the PFMA and a company under the Companies Act

· Set out the ultimate corporate structure for each company:  i.e. the percentage shareholding to be allocated to municipalities, the percentage shareholding to be retained by national government and the percentage shareholding, if any, to be allocated to Eskom Limited 

· Set out the principles governing the allocation of shares in the REDs to municipalities and, if appropriate, to Eskom Limited 

· Set out any special rights ("golden share rights") attached to national government's shareholding

· Set out provisions governing the appointment of the board of each RED, the chairperson and the CEO, eligibility for board appointments, disqualifications from board positions and so forth (including provisions which have the effect of encouraging voting pool arrangements between shareholders)

Transfer of Eskom Limited’s distribution business into the REDs

· Define the Eskom distribution business 

· Set out the principles governing the ringfencing by Eskom Limited of its electricity distribution business into a business corresponding with the boundaries of each RED

· Set out the principles governing the transfer of the Eskom distribution business into each RED (for example by way of a sale of business from Eskom to the RED.  In terms of a legislative transfer, following the same principles as were used in local government restructuring.  By way of declaring a dividend in specie to its shareholder, namely national government, which then contributes the business to the newly-established REDs)

· Set out the principles governing compensation to Eskom, if any

· Provide that the transfer will take effect on a date to be proclaimed by the Minister of Minerals and Energy and set out the principles governing the timing of the transfer

Transfer of municipalities’ businesses into the REDs

· Define the municipal businesses (for example including or excluding street lighting)

· Set out the principles governing the ringfencing by municipalities of their electricity reticulation businesses

· Set out the principles governing the transfer of municipal distribution businesses into REDs (for example by way of individual sales of business from municipalities to the RED.  In terms of a legislative transfer, following the same principles as were used in local government restructuring)

· Set out the principles governing compensation to municipalities, if any

· Address the provisions of section 14 of the MFMA

· Address the provisions of sections 78, 86E, 86F and 93C of the Systems Act and section 84 of the MFMA

The REDs

· Set out the objects of the REDs, including any limits on their objects (for example to distribute electricity only in the area within which it has been established.  Or anywhere within South Africa, if certain preconditions have been met (for example Ministerial consent))

· Set out the ancillary powers of the REDs (for example, to purchase or lease property, to employ staff, to borrow, to secure borrowings, and so on)

· Provide for the conditions under which the REDs may or must be wound up

Transitional arrangements

· If there will be phased transfers, regulate the relationship between the municipalities / Eskom, as interim owners of the businesses and employers of the staff on the one hand, and the REDs on the other hand

· Regulate the enforceability of existing electricity reticulation by-laws during the transition period

· Regulate the effect of any prior action taken under an electricity reticulation by-law

General provisions relating to the transfers

· Regulate those transfers which require the Registrar of Deeds to make entries in and to endorse Deeds Office records in relation to immovable property and rights in immovable property

· Regulate exemptions, if any, from the payment of, for example, transfer duty

· Make provisions in respect of the transfer of personal rights in respect of property (for example servitudes and wayleaves)

· Provide a dispute resolution mechanism in respect of the restructuring process

_______________

� The provision in section 28(4), for example, that "a person other than a municipality may provide reticulation services …" is on the face of it unreasonable, because one of the elements of the definition is that reticulation is something a municipality does.  However, one of the fundamental principles of statutory interpretation is that legislation does not contain futile or meaningless provisions, and some meaning must therefore be given to sections 28(4), (5) and (6).  


� No such legislation has been passed as yet and this right is therefore presently unhindered.


� Section 139 of the Constitution


� Section 100 of the Constitution
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