SUBMISSION TO HOME AFFAIRS PORTFOLIO COMMITTEE, NATIONAL ASSEMBLY ON CIVIL UNION BILL [B26-2006]

“A democratic, universalistic, caring and aspirationally  egalitarian society embraces everyone and accepts people for who they are. To penalize people for being who they are is profoundly disrespectful of the human personality and violatory of equality.”

Introduction

1. The South African Human Rights Commission as an institution created in terms of the constitution to support democracy and to protect human rights is deeply concerned about the manner in which our society and parliament is responding to the issue of same-sex marriages. We therefore welcome this opportunity to engage with the Home Affairs Portfolio Committee and make known our views on this deeply sensitive issue.

2. The Civil Union Bill has been introduced into parliament as a step to comply with the constitutional courts ruling that the Marriage Act is inconsistent with the constitution, as it does not permit same-sex couples to enjoy the status and the benefits coupled with the responsibilities it accords to heterosexual couples (Minister of Home Affairs & Others v M A Fourie & Others, CCT 60/04).

3. Parliament has until 1 December 2006 to take the necessary legislative steps in order for this defect to be corrected. The court added that should parliament fail to correct the defects in the Marriage Act then the word ‘spouse’ would be read in as being added to the Marriage Act after the words wife / husband in order that the defect is cured.

Responding to the constitutional courts judgment

4. The constitutional court judgment and the Civil Union Bill has caused a great deal of debate within society. A lot of opposition has come from religious groups who oppose the notion of same-sex marriages on the stated grounds that this is against the tenets of their religious belief system. There is thus a clear conflict between deeply held religious beliefs on the one hand and the interpretation of our Bill of Rights and the pronouncement thereon by our constitutional court. 

5. We live in a constitutional democracy in which the constitution is the supreme law of the land
 and the constitutional court is embodied with the ultimate responsibility of deciding constitutional matters and giving effect to the rights that are enshrined in our constitution
. Once the constitutional court has spoken on a matter there is a need in our young and still fragile democracy to respect the courts decision even if we do not necessarily agree with it. In the matter at hand, it needs to be accepted that the constitutional court has delivered its decision and that the current laws that do not accommodate gay men and lesbians from marrying are inconsistent with our constitution. Whilst everyone has the right to make their deeply held beliefs on the matter known this will not change the decision of the constitutional court. It should be further pointed out that the matter has also been fully ventilated in both the High Court and the Supreme Court of Appeal (SCA). In the former court, the court was of the view that the issue of discrimination had not been fully placed before the court. In the latter case, the SCA found that the Marriage Act is discriminatory towards gay people
.

6. There have been statements from some quarters that the constitutional court has overstepped its jurisdiction and that the decision is not in line with what the constitutional drafters had in mind. Such statements are irresponsible in that they undermine our constitutional democracy and in particular our constitutional court. The court has ventilated the issue fully and come to a considered and reasoned decision. It is not acceptable that merely because a decision is offensive to ones deeply held beliefs that the courts integrity is attacked and undermined. The constitutional courts decision needs to be respected no matter how much it may conflict with some peoples deeply held beliefs. 

7. During the processing of the Bill, extensive measures have been taken for public participation and comment on the Bill. Much of this input appears to focus more on general opposition to same-sex marriages. This appears to be taking place on an incorrectly held premise that the more opposition there is to the recognition of same-sex marriages the greater the likelihood there will be of convincing parliament not to give effect to legislative changes that would recognize same-sex marriages. There appears to be a mistaken belief that majoritarianism will win the issue for the majority who do not support same-sex marriages. Within this milieu there is little substantive input on how parliament should give effect to the courts decision. Parliament is faced with the task of giving effect to the constitutional courts’ decision. It does not have the power to reverse the decision of the court. This would undermine the court and threaten our constitutional democracy. Therefore, continued opposition to same-sex marriages does not take parliaments response to the courts decision and the Civil Union Bill any further forward. Public participation is not addressing the real issues.

8. It appears to be almost forgotten that marriage is an institution recognized by the State in South Africa. Marriage in terms of the Marriage Act is a civil act. It is not a religious act. The separation of church and state is long past. There is a need for all civil acts and legislation to comply with the constitution as the supreme law of the law. As the constitutional court has stated, the Marriage Act and the common law definition of marriage is in conflict with the constitution and violates the rights enshrined in our bill of rights. It is therefore incumbent on parliament to make the necessary legislative changes and to ensure that marriage as a civil institution is in line with the values and rights enshrined in out constitution.
9. We live in an ever changing and fast changing society. Many of the social mores and practices of the past have been changed or discarded. Some have changed for the better and others for worse. Living in a constitutional democracy we need to reexamine many of our long held beliefs and reevaluate whether these are in line with our constitutional values of equality, dignity and the advancement of human rights and freedoms. Sachs, J in his judgment was alive to this and pointed out how over time many social mores and practices have changed. What was once considered acceptable is no longer. He said:

“Slavery lasted for a century and a half in this country, colonialism for twice as long, the prohibition of interracial marriage for even longer, and overt male domination for millennia. All were based on apparently self evident biological and social facts; all were once sanctioned by religion and imposed by law, the first two are today regarded with total disdain, and the third with varying degrees of denial, shame or embarrassment.”

10. So too will discrimination against persons based on their sexual orientation become recognized as such. Those who are gay men and lesbians will eventually be accepted as full citizens in a society in which they can reach their full potential be treated equally and with dignity.

11.  Few can argue that there have not been increased levels of tolerance towards gay people in the past twelve years. There have been many cases that have been brought before our courts to advance the right to equality of gay men and lesbians. This indicates that society does change and that we are in a transition period. It should be noted however that many of these changes only take place with catalytic events such as court decisions.

12. It is undoubtedly exceedingly difficult for many people who find same-sex marriages offensive to accept the decision of the constitutional court. Accepting difference is a difficult issue, which we as a society need to grapple with. As a country that has experienced and lived through deep and intense pain occasioned by arbitrary discrimination we ought to be well practiced in identifying and recognizing the arbitrariness in the discrimination against people based on their sexual orientation.  We should learn from our past.
13. Our challenge is to be an open society in which everyone is respected. We need to learn to accommodate difference.

“The hallmark of an open and democratic society is the capacity to accommodate any manage difference of intensely-held world views and lifestyles in a reasonable and fair manner. The objective of the constitution is to allow different concepts about human existence to inhabit the same public realm, and to do so in a manner that is not mutually destructive and that at the same time enables government to function in a way that shows equal concern and respect for all.”

The Civil Union Bill

14. The constitutional court decided to allow parliament to determine the legislative changes that would be necessary to cure the defects in the Marriage Act
. In many ways the current Civil Union Bill does not give effect in the commissions view to what the court intended. Rather, the Bill appears to give effect to what was argued by the State in opposition to the recognition of same-sex marriages. This is undermining of the court and offensive to gay people.

15. The Civil Union Bill has a number of provisions that in the view of the commission are not acceptable. These provisions are offensive towards gay men and lesbians and are discriminatory. The Bill will contribute towards discrimination and stigmatization of gay men and lesbians. 
16. Firstly, a separate system of union is created for same-sex couples. This gives effect to the offensive doctrine of separate but equal. The separate register that will be created to record civil unions further enforces this
. 

17. By labeling and recording a different system of union for homosexual and heterosexual persons a space is provided for people having to identify whether they are married by way of marriage or civil union and this opens the door for potential discrimination. There are still enormous amounts of intolerance and discrimination towards gay persons in our society and creating a separate system of union contributes towards further stigmatization. A separate system is exclusionary rather than inclusionary and this runs contrary to the type of society, which we are striving to create, in which everyone’s dignity is respected and protected.
18. Secondly, the Bill provides that the marriage officer must inquire whether the parties would “prefer their civil partnership to be referred to as a civil partnership or a marriage during the solemnization ceremony ….”
. This creates the false impression that the two persons are being married when in fact they are being united through a civil union. This is farcical and highly offensive to same-sex couples who wish to marry. It is somewhat nonsensical that parties can during the saying of their vows refer to their being married when in terms of law they are partaking in a civil union ceremony.
19. Thirdly, marriage officers may refuse to solemnize a civil partnership on grounds of conscience
. This leaves the door wide open for discrimination, offense and deep hurt to be caused towards same sex couples. It cannot be accepted that whilst the freedom of conscience is protected in our Bill of Rights
 that ones thoughts and beliefs can be acted upon in a manner that causes harm to others and violates their rights to equality and dignity that are protected in our constitution. Marriage officers have a choice as to whether to become marriage officers in terms of law. They cannot exercise this choice and thereby violate the rights of others. 

20. Section 31 of the Marriage Act
 provides that marriage officers who are ministers of religion shall not be compelled to conduct a marriage that does not conform with “the rites, formularies, tenets, doctrines or discipline” of that particular religion. This is a far more acceptable manner of accommodating the doctrines of religious organizations in respect of same-sex marriages. It does need to be considered however at some stage whether a religious organization that excludes persons on the basis of race or gender for example based on their doctrines would necessarily escape the purview of our equality legislation in this country. An analogy can be drawn with the issue of same-sex marriages.

21. In terms of section 31 there is therefore no harm that is caused to such religious groups who for religious reasons do not accept and acknowledge same-sex marriages. In turn these groups need to accept that we live in a secular state in which everyone is accepted and included and that this may extend to everyone participating in the institution of marriage should they so choose.

22. It should be noted that it has been reported that the State Law Advisor has failed to certify the Bill and has rejected to it on this ground
.

23. The position of African Customary law marriages will need to be addressed in any legislative amendments to our marriage laws. Some may say that these marriages are a type of religious marriage or akin thereto. It could thus be argued that section 31 of the Marriage Act would provide for marriage officers who perform African customary unions to be not compelled to perform same-sex marriages.

24.  The term civil union sounds like a contractual union. Marriage is more than just a contractual union of two persons. It also has cultural and symbolic aspects and provides a particular status to persons within our society. The construction of the civil union Bill excludes these features as it only achieves the regulation of a contract.

“The concept of marriage has symbolic, emotional and political power in our culture that gives it a special status. By refusing same couples the right to enter into an institution called “marriage”, the Bill deprives them of the right to access the status associated with the term “marriage”.

25.  The Civil Union Bill appears to be a grudging recognition of unions between same-sex couples. We should not advance equality grudgingly but rather willingly. Equality must be advanced in the context of recognizing the dignity of people. The Bill portrays the State as having to recognize same-sex marriages against its will. The State should never advance rights enshrined in our constitution against its will. It should do this willingly. The Bill symbolizes a minimalist approach towards advancing rights. This in the view of the commission is not within the spirit of our constitution.

The State is furthering its rejected arguments

26. The State appears to be furthering the arguments that it made in opposition to the inclusion of same-sex couples within the Marriage Act and the common law definition of marriage. Four main arguments were put forward by the State. The constitutional court rejected each argument.

27. Firstly, the procreation rationale argument was put forward. The constitutional court in the Home Affairs case had already considered this argument and it was held that legally and constitutionally it is not a defining characteristic of conjugal relationships. Therefore this argument could not defeat the claim of same-sex couples to marry.

28. Secondly, it was argued that there is a need to respect religion contentions. The court recognized the important role that religion plays in society however religion cannot be used to interpret the constitution
. The court emphasized the need to accommodate difference and the need for co-existence and respect for diversity. The court accordingly dismissed the rights of religious believers to impose their beliefs on others.

29. Thirdly, it was argued that international law gives recognition only to heterosexual marriage. The court agreed that whilst international law expressly protects heterosexual marriage it does not exclude equal recognition being given to same-sex couples.

30. Fourthly, it was argued that there is a necessity to have recourse to diverse family law systems. This argument proposed that in line with section 15(3) of the Bill of Rights there is a need for recognition of a multiplicity of different family law systems in our country. The court said that section 15(3) does not “… provide a gateway, let alone a compulsory path, to enable same-sex couples to enjoy the status, entitlements and responsibilities which marriage accords to heterosexual couples.”
 

31. The state then went on to justify the unfair discrimination on the grounds that inclusion of same-sex couples would undermine the institution of marriage and offend against strong religious susceptibilities
. The court found that it would not undermine the institution of marriage as it in no way interfered with the rights and religious tenets of heterosexual couples
.  Arguments that recognition would devalue the institution of marriage were found to be profoundly demeaning and inconsistent with the constitutional guarantees of equality and dignity.

32. The constitutional court made the following statement about these justifications which may have been misinterpreted by the drafters of the current Bill

“The factors advanced might have some relevance in the search for effective ways to provide an appropriate remedy that enjoys the widest public support, for the violation of the rights involved. They cannot serve to justify their continuation.”

33. However, almost immediately after this statement the court went further to discuss the remedy that ought to be provided. The court made it clear that there are legal consequences and cultural consequences that flow from marriage.
 The Civil Union Bill in the view of the commission fails to address the cultural consequences of marriage and is therefore inconsistent with the constitutional courts decisions. The addition of civil unions for same-sex couples does not remove the discriminatory effects of the common law definition of marriage and the discriminatory provisions of the Marriage Act.

34. Furthermore, the Civil Union Bill goes contrary to the constitutional courts guiding principles of a remedy. The Bill in its current form reproduces forms of marginalization, which the court stated as a guiding principle the legislative amendments should not do.
 In referring to the doctrine of separate but equal the court had this to say”

” The … approach is unthinkable in our constitutional democracy today not simply because the law has changed dramatically, but because our society is completely different.”
 

35. The Bill does not enhance human dignity it diminishes human dignity. Equality is not promoted but rather it is diminished. The Bill therefore can not be said to be in accordance with what the constitutional court envisioned would be the necessary legislative steps.

“It is when separation implies repudiation, connotes distaste or inferiority and perpetuates a caste-like system that it becomes constitutionally invidious.”

36. The constitutional court has already indicated that if parliament fails to take the necessary steps that there is a remedy that will kick in order to ensure that effect is given to its pronouncements. This remedy gives a clear indication of the thinking of the constitutional court and what appropriate steps ought to be taken by parliament. If the court had intended a separate regime as proposed in the Bill it would have given this as an example and not the example which is contained in the order of the court. The commission is of the view that the civil union Bill will not pass the scrutiny of the constitutional court as complying with the courts order.

37. There has been prolonged and intensive consultation by the South African Law Reform Commission on this issue. The Bill fails to take account of this work, the intense public participation that was involved and the proposals that have been put forward.

Intersex persons are excluded from marriage

38. Another consideration that has not been taken into account is the situation of intersex persons. Intersex refers to persons with ambiguous genitalia and who are neither male nor female. The Marriage Act as it currently stands excludes such persons from marriage, as they are neither male nor female. The Civil Union Bill also excludes these people generally as it refers to two adult persons of the same-sex. Should the Civil Union Bill be passed there would still be no provisions in our law for intersex persons to marry. This situation is not acceptable. It must be pointed out that the Judicial Matters Amendment Act 2005 amended the Equality Act
 and provides a definition of intersex and sex. The definition of ‘sex’ states that the word “sex includes intersex”
. It would be preferable that gender and sex neutral language is used in whatever provisions are put forward. The drafting of non-discriminatory marriage laws would be a good opportunity to proactively remove this current discrimination that exists in our law.

Conclusion

39. The Civil Union Bill in its current form is not supported by the SAHRC. The Marriage Act should be amended to allow for all persons be they heterosexual, homosexual or intersex to marry. This should be provided for in gender and sex neutral language. Alternatively, parliament could fail to pass any legislation and allow the decision of the constitutional court to take its course.

40. However there is a need for our marriage laws to be reconsidered and the work of the South African Law Reform Commission to be brought to finalization. There should be provision for another form of union outside of the traditional marriage, such as a domestic partnership that is open once again to everyone to participate in should they so wish.  
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� Section 2 of the Constitution


� S 167 of the Constitution


� Fourie and Another v Minister of Home Affairs and Another (the Lesbian and Gay Equality Project intervening as amicus curia), Case 17280/02, handed down on 18 October 2002. Unreported. This matter was held in the Pretoria High Court. Fourie and Another v Minister of Home Affairs and Another 2005 (3) SA 429 (SCA); 2005 (3) BCLR 241 (SCA).  
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� Par. 95 Judgment


� Justice O’Reagan did not agree with the majority judgment in this regard ad argued instead that the court should merely read in the relevant words to the Marriage Act and thereby immediately remedy the discrimination.


� Clause 12(5) Civil Union Bill [B26 – 2006]
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� Clause 6(1), Civil Union Bill [B26 – 2006]


� Clause 15(1) of the Bill of Rights states that Everyone has the right to freedom of conscience, religion, thought, belief and opinion


� Act 25 of 1961


� Mhlambiso, N, “Plot thickens against same sex bill”, Behind the Mask, 15 September, 2006


� De Vos, P, “Gays and Lesbians now ‘separate but equal’, Mail & Guardian, 17 September 2006
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� Paragraph [h 150


� Paragraph 151


� Paragraph 152


� Promotion of Equality and Prevention of Unfair Discrimination Act 4/2000 (PEPUDA)


� Judicial Matters Amendment Act 22/2005. Section 16 provides for amendments to PEPUDA. ‘Intersex’ is defined as meaning a “congenital sexual differentiation which is atypical, to whatever degree”.
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