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NATIONAL ENERGY REGULATOR OF SOUTH AFRICA  
 
SUBMISSION TO THE PARLIAMENTARY PORTFOLIO COMMITTEE ON MINERALS AND 
ENERGY: ELECTRICITY REGULATION AMENDMENT BILL [B20 – 2006] 
 

1. INTRODUCTION 
 

The National Energy Regulator (NERSA) proposes specific amendments to the Electricity 
Regulation Amendment Bill [B20 – 2006] (ERAB). The submission touches on the following 
areas to give context to the comments: 
 

• Overview of the electricity supply value chain 
• Purpose of regulation 

o Economic regulation  
o Need for consumer protection 

• Context for comments 
• Comments and suggested changes 

 

2. PURPOSE OF SUBMISSION (STRATEGIC INTENT) 
 
The purpose of this submission to the Parliamentary Portfolio Committee on Minerals and 
Energy (PPC) is to propose specific amendments to the ERAB 

 

3. STRUCTURE AND REGULATION OF THE INDUSTRY 

3.1. Electricity Industry Structure and Size 
 

This section is intended to give a general picture of the Electricity Supply value chain. The 
present industry structure in South Africa consists of: 

 
Generation Sector (Revenue in 2004 of R22 billion) 

 
• Eskom Generation: licensed to supply electricity to Eskom distribution 
• Municipal Generation: 9 Licensees, licensed to supply municipal distributors 
• Private Generation: 5 Licensees, licensed to supply local distributors 

 
Distribution Sector (Revenue in 2004 of R39 billion) 
• Eskom Distribution: licensed to provide distribution network services and retail electricity 

to municipalities and end users, nationally.  This license includes the sales to Eskom key 
customers.  The licence provides for non-grid concessionaires to supply electricity to 
rural communities located far from distribution networks. 

• Municipal Distribution: 174 licensees.   
• Private Distribution: 13 private entities are licensed to distribute electricity.  These are 

primarily industrial complexes where sales to subsidiaries occur, in excess of 5 GWh per 
annum. 

Transmission Sector (Revenue in 2004 of R2.4 billion) 
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• Eskom Transmission: Licensed to provide open access to its transmission system and to 

provide national power system operation services. 
• MOTRACO: Joint venture between the national utilities of South Africa, Mozambique 

and Swaziland to provide transmission services to an Aluminium smelter in 
Mozambique. 

 
Electricity Resellers 

 
• Unlicensed Section 21 companies buy their electricity in bulk from the local distributor 

and sell it to the end-users of the company subject to the tariffs of the local distributor or 
local by-laws. 

 
Own use and exempted Generators 

 
• The generation of electricity for own use is not subject to a license. 

 
Electricity Consumers 

 
Category of 
consumer 

Number of 
consumers 

Consumption 
(GWh) 

Average 
consumption 
(MWh per 
consumer per 
annum) 

Domestic 6 846 330  34 075 5.0 
Agriculture  99 054  5 143 51.9 
Mining and 
manufacturing 

 45 955  109 589 2384.7 

Commercial  243 212  21 071 86.6 
Other  38 258  20 911 546.6 
Total 7 272 809  190 789 26.2 

 

3.2. The purpose of Regulation 
 
 The objects of regulation are to: 

• achieve the efficient, effective, sustainable and orderly development and operation of 
electricity supply infrastructure in South Africa; 

• ensure that the interests and needs of present and future electricity customers and end 
users are safeguarded and met, having regard to the governance, efficiency, 
effectiveness and long-term sustainability of the electricity supply industry within the 
broader context of economic energy regulation in the Republic; 

• facilitate investment in the electricity supply industry; 
• facilitate universal access to electricity; 
• promote the use of diverse energy sources and energy efficiency; 
• promote competitiveness and customer and end user choice; and 
• facilitate a fair balance between the interests of customers and end users, licensees, 

investors in the electricity supply industry and the public. 
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Further, NERSA would like to see the following regulatory objectives being achievable 
through the proposed legislation: 

 
• Transparency with respect to subsidies, cross subsidies, tariffs and the restructuring 

process  
• Striking a balance between cost reflective and rationalised tariffs 
• Acceptable and sustainable levels of supply and quality 
• Integrated and consolidated resources 
• Sustainable economic viability  
• An appropriate legislative and regulatory framework 
• Sufficient legal mandate for the Energy Regulator to perform the necessary functions 

 

4. CONTEXT OF NERSA POSITION REGARDING THE ERAB 
 

The position of the Regulator on the ERAB is informed by the government objectives and the 
need to:     

• Meet the energy requirements of the poor;  

• Enhance the efficiency and competitiveness of the South African economy by providing 
low-cost and high quality energy inputs to industrial, mining and other sectors; and  

• Achieve sustainability in both the short and long-term in the industry. 

• Align with international best practises on economic regulation of monopolistic industries  
 

5. PROBLEM STATEMENT 
 

The Amendment Bill brings challenges with respect to the regulation of the electricity supply 
industry. The following are seen as challenges for regulation going forward;  

• The Bill does not make provision for the licensing of municipalities unlike the rest of 
the industry. 

• The way the ERAB currently stands provides for the Minister to inherit some 
regulatory functions. Section 31 for instance states that the “Setting and structuring of 
tariffs within the framework of national norms and standards prescribed by the 
Minister.”  

• The ERAB further allows for long lead-times in terms of responding to non-
compliance by the municipalities, which may impact on ensuring order in the 
electricity industry.  

 
 Whilst the Regulator is not contesting the definition of reticulation, there is a need to highlight 

the point that this definition places major limits on economic regulation of the distribution 
industry by excluding municipal distributors from the benefit of economic regulation. 
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6. RECOMMENDATION  
 
In view of the above it is recommended that ERAB be amended as proposed in Appendix A 
to: 
  

1. clarify the regulatory framework 
2. meet the needs of urgent government objectives 
3. support the role of the National Energy Regulator 
4. support the sustainability of the municipal electricity distributors. 

 

7. PROPOSED AMENDMENTS 
 

To address the challenges identified, some sections in the ERAB would need to be 
amended.  
 
In summary the proposed amendments are (for specific proposals see Appendix A) 
 

1. That the Regulator develops compulsory national framework of norms and standards 
after consulting with the Minister, the Regulator shall consult with stakeholders before 
consulting with the Minister. 

 
The recommended changes are based on the following; 
• The Regulator possesses the relevant experience and expertise to develop norms 

and standards 
• Norms and standards may change frequently; the Regulator would be able to 

respond with haste. 
• Norms and standards can be considered similar to rules in terms of section 47 of 

the Electricity Regulation Act.  
• There is a need to align the Bill with other legislation that the Regulator 

administers (i.e. Gas Act and Petroleum Pipelines Act)  in terms of developing 
rules 
 

2. That the Regulator develops key performance indicators after consulting with the 
Minister  

 
The recommended changes are based on the following; 
• The Regulator possesses the relevant experience and expertise to develop key 

performance indicators 
• Key performance indicators may change frequently; the Regulator would be able 

to respond with haste. 
• Key performance indicators can be considered part of the rules in terms of section 

47 of the Electricity Regulation Act.  
• There is a need to align the Bill with other legislation in terms of developing rules 

 
3. Time-frames are suggested for acting on non-compliances by municipal electricity 

distributors.  
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• The way sections 38 and 40 currently stand, it leaves a lot of room for long lead 
times before non-compliance can be given attention. 

• The Regulator also proposes that the State Law Advisors must provide reasonable 
time-frames for the Minister to act. 

 
The recommendations in Appendix A consist of: 

• The aspect of the ERAB being commented on; 
• Extract of the relevant section of the Bill; 
• Brief comment; 
• Recommended wording. 

8. CONCLUSION 
 

NERSA respectfully requests that the PPC consider the comments and recommendations 
made to the Committee and believes that the current version of the ERAB will be enhanced 
if accepted. 
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APPENDIX A 
COMMENTS ON THE ELECTRICITY REGULATION AMENDMENT BILL [B20 – 2006] 

 
The purposed of this document is to comment on the provisions of the Electricity Regulation Amendment Bill [B20 - 2006].  The table consist of the 

relevant section of the bill, comments on its implications on the industry, and recommendations for changes to the Bill. 

 
 

Extract from Bill Comment Recommendation 
CHAPTER IV: RETICULATION 

Section 31- Norms and standards 

 (1) The Minister, acting in consultation with the 
Regulator, must prescribe compulsory national 
norms and standards for reticulation services, 
which may include norms and standards for- 

(a)   basic services and facilities; 
(b)   the setting and structuring of charges, rates 
and tariffs that relate to reticulation services or 
the use of distribution power systems used for 
reticulation, which may include a national tariff 
framework utilised by a municipality in 
determining such charges, rates or tariffs; 
(c)    the provision of basic reticulation services 
in terms of the tariff provisions of the Municipal 
Systems Act to its domestic end users or 
classes of domestic end users; 
(d)   appropriate credit control measures; 
(e)    effective and efficient management, 
refurbishment, operation and maintenance of 
reticulation services; 
(f)     the quality of reticulation services and 

 
The recommended changes are based on the following; 

• The Regulator possesses the relevant 
experience and expertise to develop norms and 
standards 

• Norms and standards may change frequently; the 
Regulator would be able to respond with haste. 

• Norms and standards can be considered similar 
to rules in terms of section 47 of the Electricity 
Regulation Act.  

• There is a need to align the Bill with other 
legislation in terms of developing rules 

 
 

 
(1) The Regulator, after consultation with the Minister, 
must prescribe compulsory national norms and 
standards for reticulation services, which may include 
norms and standards for amongst others - 
(a)   basic services and facilities; 
(b)   the setting and structuring of charges, rates and 
tariffs that relate to reticulation services or the use of 
distribution power systems used for reticulation, which 
may include a national tariff framework utilised by a 
municipality in determining such charges, rates or 
tariffs; 
(c)    the provision of basic reticulation services in 
terms of the tariff provisions of the Municipal Systems 
Act to its domestic end users or classes of domestic 
end users; 
(d)   appropriate credit control measures; 
(e)    effective and efficient management, 
refurbishment, operation and maintenance of 
reticulation services; 
(f)     the quality of reticulation services and electricity 
supply; 
(g)   compliance with national health and safety 
requirements; 
(h) appropriate investments in reticulation services 
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Extract from Bill Comment Recommendation 
electricity supply; 
(g)   compliance with national health and safety 
requirements; 
(h) appropriate investments in reticulation 
services and distribution power systems used 
for reticulation;  
(i) the management of distribution power 
systems used for reticulation;  
(j) viable and sustainable reticulation services;  
(k) minimum qualifications for persons who 
construct, operate and maintain distribution 
power systems used for reticulation; and 
(1)    construction, functioning and maintenance 
of distribution power systems and consumer 
installations used for the provision of reticulation 
services. 
(2)   The norms and standards set under 
subsection (1) may differentiate between 
different types of services, domestic end users, 
municipalities and different geographical areas 
as long as such differentiation does not amount 
to unfair discrimination. 
(3)  The Minister must, prior to setting norms 
and standards in terms of this section, consider 
the- 
(a)    potential financial and resources 
implications of the norms and standards for a 
municipality; 
(b)    implications of the norms and standards 
for domestic end users; and 
(c)    national tariff framework that a municipality 
must adhere to; and 
(d)    macro-economic implications for a 
municipality. 
 

and distribution power systems used for reticulation;  
(i) the management of distribution power systems 
used for reticulation;  
(j) viable and sustainable reticulation services;  
(k) minimum qualifications for persons who construct, 
operate and maintain distribution power systems used 
for reticulation; and 
(1)    Construction, functioning and maintenance of 
distribution power systems and consumer installations 
used for the provision of reticulation services. 
(2)   The norms and standards set under subsection 
(1) may differentiate between different types of 
services, domestic end users, municipalities and 
different geographical areas as long as such 
differentiation does not amount to unfair 
discrimination. 
(3)  The Regulator must, prior to setting norms and 
standards in terms of this section, consider the- 
(a)    potential financial and resources implications of 
the norms and standards for a municipality; 
(b)    implications of the norms and standards for 
domestic end users; and 
(c)    national tariff framework that a municipality must 
adhere to; and 
(d)    macro-economic implications for a municipality. 
(4) The Regulator must first consult with Stakeholders, 
prior to consultation with Minister as contemplated in 
section 31(1)
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Extract from Bill Comment Recommendation 
Section 32.  Key performance indicators  

(1) The Minister must, acting in consultation with 
the Regulator, prescribe general key 
performance indicators in respect of the 
technical operational issues pertaining to 
reticulation systems for municipalities. 

(2)  The key performance indicators prescribed 
under subsection (1) may differentiate between 
categories and types of municipalities. 

(3)  Management key performance indicators 
set by a municipality in accordance with Chapter 
6 of the Municipal Systems Act must include the 
general key performance indicators prescribed 
under subsection (1). 

 

The recommended changes are based on the following; 
• The Regulator possesses the relevant 

experience and expertise to develop key 
performance indicators 

• Key performance indicators may change 
frequently; the Regulator would be able to 
respond with haste. 

• Key performance indicators can be considered 
part of the rules in terms of section 47 of the 
Electricity Regulation Act.  

• There is a need to align the Bill with other 
legislation in terms of developing rules 

 

(1) The Regulator, after consultation with the Minister, 
prescribe general key performance indicators in 
respect of the technical operational issues pertaining 
to reticulation systems for municipalities. 

(2)  The key performance indicators prescribed under 
subsection (1) may differentiate between categories 
and types of municipalities. 

(3)  Management key performance indicators set by a 
municipality in accordance with Chapter 6 of the 
Municipal Systems Act must include the general key 
performance indicators prescribed under subsection 
(1). 

 

Section 38. - Request to comply 

  (1) If a municipality fails to comply with this 
Act, the Regulator must request the municipality 
to comply. 

(2)  A request to comply in terms of subsection 
(1) must be in writing and must- 

(a)   describe the extent of non-compliance; 

(b)   request the municipality to rectify the failure 
within a reasonable period set out in the notice; 
and 

The way the section currently stands, it leaves a lot of 
room for long lead times before non-compliance can be 
given the attention it deserves. 

38.  (1) If a municipality fails to comply with this Act, 
the Regulator must request the municipality to comply. 

(2)  A request to comply in terms of subsection (1) 
must be in writing and must- 

(a)   describe the extent of non-compliance; 

(b)   request the municipality to rectify the failure 
within a reasonable period set out in the notice; and 

(c) request, within 14 days, a written confirmation from 
the municipality concerned wherein the municipality 
must indicate- 
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Extract from Bill Comment Recommendation 
(c) request, within 14 days, a written 
confirmation from the municipality concerned 
wherein the municipality must indicate- 

(i) the corrective measures that have been 
taken or will be taken; and 

(ii) their time frames, to rectify the non-
compliance; or  

(d) state that, where the municipality is unable 
to comply with the request, the reasons for the 
non-compliance must be provided in writing to 
the Regulator and the relevant MEC within a 
specific period. 

(3)  In the event that the Regulator has issued a 
municipality with a request in terms of 
subsection (2), the Regulator must without delay 
inform the Minister and the relevant MEC of that 
request and the period given to the said 
municipality to comply therewith. 

 

(i) the corrective measures that have been taken or 
will be taken; and 

(ii) their time frames, to rectify the non-compliance; or  

(3) where the municipality is unable to comply with the 
request from the Regulator, the reasons for the non-
compliance by the municipality must be provided in 
writing to the Regulator within 14 days  

(4)  In the event that the Regulator has issued a 
municipality with a request in terms of subsection (2), 
the Regulator must within 30 days inform the Minister 
and the relevant MEC of that request and the period 
given to the said municipality to comply therewith.

 

Section 40. - Interventions  (1) If a municipality 
fails to comply with this Act or a request in terms 
of section38(2), and the conditions for a 
provincial intervention in a municipality in terms 
of section 139 of the Constitution are met, the 
Regulator may request the relevant MEC to- 
(a)    issue a directive to the municipality 
concerned to comply; or 
(b)    assume responsibility for rectifying the 
non-compliance in accordance with section 139 
of the Constitution. 

The way the section currently stands, it leaves a lot of 
room for long lead times before non-compliance can be 
given the attention. 
The Regulator also proposes that the State Law Advisors 
must provide reasonable time-frames for the relevant 
Minister to act,  

Section 40. - Interventions  (1) If a municipality fails 
to comply with this Act or a request in terms of 
section38(2), and the conditions for a provincial 
intervention in a municipality in terms of section 139 of 
the Constitution are met, the Regulator may request 
the relevant MEC to- 
(a)    issue a directive within 21 days of receiving the 
request from the Regulator to the municipality 
concerned to comply; or 
(b)    assume responsibility for rectifying the non-
compliance in accordance with section 139 of the 

 10



Extract from Bill Comment Recommendation 
(2) A directive to expedite compliance must be 
in writing and must- 
(a) set out the reasons for issuing the directive; 
(b) instruct the municipality to comply within a 
specific period; 
(c)    state the steps that the municipality must 
take in sufficient detail to enable the municipality 
to comply with the directive; and 
(d)    state the actions that the relevant MEC, in 
collaboration with the Regulator, will take in the 
event that a municipality fails to comply with the 
directive. 
(3)  Where the conditions for a provincial 
intervention in a municipality in terms of section 
139 of the Constitution are met and the relevant 
MEC cannot or does not adequately exercise 
the powers or perform the functions referred to 
in that section within seven days of being 
requested to do so, the Regulator must request 
the Minister to- 
(a)   consult with the relevant MEC; and 
(b)   act or intervene in terms of that section in 
the stead of the provincial executive, 
(4)  The Regulator must keep the Minister and 
the relevant MEC informed of any request 
issued in terms of section 38(2) and 
concomitant progress made in terms of this 
section. 
(5)  If the relevant MEC or the Minister 
intervenes in terms of this section that MEC or 
the Minister must draw on the experience and 
expertise of the Regulator. 
(6)  If the relevant MEC or the Minister 
intervenes in terms of this section that MEC or 
the Minister and his or her representatives must 
have access to such information, records and 

Constitution. 
(2) A directive to expedite compliance must be in 
writing and must- 
(a) set out the reasons for issuing the directive; 
(b) instruct the municipality to comply within a specific 
period; 
(c)    state the steps that the municipality must take in 
sufficient detail to enable the municipality to comply 
with the directive; and 
(d)    state the actions that the relevant MEC, in 
collaboration with the Regulator, will take in the event 
that a municipality fails to comply with the directive. 
(3)  Where the conditions for a provincial intervention 
in a municipality in terms of section 139 of the 
Constitution are met and the relevant MEC cannot or 
does not adequately exercise the powers or perform 
the functions referred to in that section within seven 
days of being requested to do so, the Regulator must 
request the Minister to- 
(a)   consult with the relevant MEC; and 
(b)   act or intervene in terms of that section in the 
stead of the provincial executive within 30 days, 
(4)  The Regulator must keep the Minister and the 
relevant MEC informed of any request issued in terms 
of section 38(2) and concomitant progress made in 
terms of this section.[delete] 
(5)  If the relevant MEC or the Minister intervenes in 
terms of this section that MEC or the Minister must 
draw on the experience and expertise of the 
Regulator. 
(6)  If the relevant MEC or the Minister intervenes in 
terms of this section that MEC or the Minister and his 
or her representatives must have access to such 
information, records and documents of the 
municipality and its service providers as may be 
necessary for the intervention. 
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Extract from Bill Comment Recommendation 
documents of the municipality and its service 
providers as may be necessary for the 
intervention. 
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