SUBMISSION BY CITY OF CAPE TOWN AS THE SERVICE AUTHORITY TO THE PORTFOLIO COMMITTEE ON MINERALS AND ENERGY ON THE ELECTRICITY REGULATION AMENDMENT BILL [B20 – 2006]
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THIS CITY WORKS FOR YOU





This submission covers the following points:

· The Constitutional obligation/right of Local Government to supply electricity within the area of jurisdiction and the related definition of this right in the Local Government Structures Act;

· The Constitutional obligation on national and provincial government not to compromise or impede a municipality's ability or right to exercise its powers and perform its functions but rather to build capacity and support local government;

· The developmental role of local government and the potential of this amendment, as it stands, to financially impact the way local government operates;

· The Service Authority role of local government as outlined in the Municipal Systems Act. 

INTRODUCTION

The Constitution of South Africa, (chapter 3) recognises the government is constituted as national, provincial and local spheres of government which are distinctive, interdependent and interrelated.
 All spheres of government and all organs of state within each sphere must respect the constitutional status, institutions, powers and functions of government in the other spheres
 and not assume any power or function except those conferred on them in terms of the Constitution
.  The Constitution further stipulates that all spheres of government and all organs of state within each sphere must exercise their powers and perform their functions in a manner that does not encroach on the geographical, functional or institutional integrity of government in another sphere
 and further, must co-operate with one another in mutual trust and good faith by, inter alia, assisting and supporting one another
.

CONSTITUTIONAL OBLIGATION/RIGHT OF LOCAL GOVERNMENT TO SUPPLY ELECTRICITY

Section 151 of the Constitution outlines the status of municipalities and very specifically states that: “The national or a provincial government may not compromise or impede a municipality’s ability or right to exercise its powers or perform its functions
”. In fact, section 154 (1) clearly stipulates that: “The national government and provincial governments, by legislative and other measures, must support and strengthen the capacity of municipalities to manage their own affairs, to exercise their powers and to perform their functions”. These functions are listed in Part B of Schedule 4 and Part B of Schedule 5 of the Constitution, and include Electricity and Gas Reticulation
. 

Unfortunately, there is no definition within the Constitution of what was envisaged within the word “reticulation”. However, the Municipal Structures Act of 1998, allocated all functions and powers assigned to municipalities in terms of sections 156 and 229 of the Constitution
. It even went further to specify in detail what some of those functions meant when describing the functions and powers related to electricity services, that would be allocated to district municipalities. Section 84 of the Municipal Structures Act stipulates the functions and powers delegated to District Councils related to electricity are as follows: Bulk supply of electricity, which includes for the purposes of such supply, the transmission, distribution and, where applicable, the generation of electricity
. These three elements were also referred to in the Blueprint document on Electricity Restructuring, and the Bill should not now introduce any new concepts. It is clear that reticulation has been interpreted as above. The precedent has been set and has been in operation for the last 8 years! The definition of “community” has also been in operation for a number of years in legislation. 

The City understands that the generation of electricity to the extent required by the country is a national initiative. [Per Mr. Thembani Bukula of NERSA, 95% of generation in South Africa is through Eskom, the other 5% through municipalities and Independent Power Producers.] We do however support the Service Provider notion that Electricity Distributors should be permitted to operate embedded generation where this is required for load control and emergency standby purposes.  

CONSTITUTIONAL OBLIGATION ON NATIONAL AND PROVINCIAL GOVERNMENT
As stated earlier, section 154 (1) clearly stipulates that: “The national government and provincial governments, by legislative and other measures, must support and strengthen the capacity of municipalities to manage their own affairs, to exercise their powers and to perform their functions”. In fact, section 151 of the Constitution very specifically states that: “The national or a provincial government may not compromise or impede a municipality’s ability or right to exercise its powers or perform its functions
”.  The White Paper on Local Government outlined various national guidelines on interventions. It stipulates that steps should be taken to remove the need for intervention. The alternative to intervention is for national and provincial government to exercise the power given to them in terms of Section 155 (7) of the Constitution, to regulate the executive authority of municipalities to ensure that municipalities perform their functions effectively. The White Paper anticipated that, in most instances, the regulation of municipal executive authority would be sufficient to ensure that municipal functions are effectively performed. Where intervention is required, the level of intervention needs to be appropriate to context, ranging from support and advice through issuing directive for specific actions. These procedures would precede any assumption of executive authority for a municipal function by another sphere of government, and obviously this kind of intervention/stripping of powers and functions allocated in terms of the Constitution would only be applicable as a measure of last resort, where the problem cannot be resolved through ordinary intergovernmental processes. 
 

THE DEVELOPMENTAL ROLE OF LOCAL GOVERNMENT
Local Government has a strong developmental role to play in the area over which it is given jurisdiction. The sources of funding for the provision of social and utility services and related infrastructure come from various sources. However, it cannot be denied that electricity income is also a significant income source. If the basis on which this income stream in municipalities is tampered with, the fine act of balancing the municipal budget to provide significant social services funded out of limited economic services becomes nearly impossible. The possibilities of raising funds at local government level are limited and significantly regulated. This regulation will be further tightened through the introduction of the Municipal Fiscal Powers and Functions Bill introduced by National Treasury. This Bill, Draft 3 of 21 May 2006, already addresses the issues of:

· The municipal surcharge;

· The municipal base tariff for water and electricity; and

· Allows the Minister for Finance to review any changes to the powers and functions of a municipality effected in terms of a power contained in any national or provincial legislation. 

It is clear that there are synergies (and possible overlaps) between the Electricity Regulation Amendment Act and the Municipal Fiscal Powers and Functions Bill. 

It appears that there may be better prospects for development in all areas if certain national norms and standards are made compulsory and possibly regulated through the continuation of licensing the service providers of electricity distribution services.

THE SERVICE AUTHORITY ROLE OF LOCAL GOVERNMENT 
The Service Authority role of local government is outlined in the Municipal Systems Act. The responsibilities of the Service Authority are outlined as follows:

· regulating the provision of the service in terms of agreed performance indicators and an approved performance management system;

· management of the contract for the delivery of the service (Service Delivery Agreement);

· performing its functions and exercising its powers in terms of Ch 5 of the Municipal Systems Act (chapter dealing with IDP);

· controlling the setting and adjustment of tariffs within a tariff policy determined by the municipal council;

· exercise service authority (executive authority, per the Constitution) so as to ensure uninterrupted delivery of the service in the best interest of the local community.

RECOMMENDATION AND PROPOSED WAY FORWARD

The City of Cape Town recommends that significantly more work be undertaken on this Bill. The proposed way forward is that the objective of this Bill be clearly articulated to determine:

· exactly what issues related to electricity service will be regulated;

· whether both the Service Authority and the Service Provider are to be regulated;

· the role of the South African National Energy Regulator in setting national service standards;

· the purpose and extent of licensing ; and

· the extent of compliance and synergy with other legislation, particularly local government legislation.

It is further proposed that, as this legislation impacts on local government and may have financial implications for the local government sphere, a joint working group of officials from the Departments of Minerals and Energy (DME), Provincial and Local Government (dplg), National Treasury and local government redraft the Bill within a given timeframe. This redrafted Amendment Bill must be submitted to a combined sitting of the Minerals and Energy, Finance and Local Government Parliamentary Committees for consideration.

Author:
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Electricity Restructuring Process Co-ordinator
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� Section 40 (1) of the Constitution of the Republic of South Africa, Act 108 of 1996


� Section 41 (1) (e) of the Constitution of the Republic of South Africa, Act 108 of 1996


� Section 41 (1) (f) of the Constitution of the Republic of South Africa, Act 108 of 1996


� Section 41 (1) (g) of the Constitution of the Republic of South Africa, Act 108 of 1996


� Section 41 (1) (h) (ii) of the Constitution of the Republic of South Africa, Act 108 of 1996


� Section 151 (4) of the Constitution of the Republic of South Africa, Act 108 of 1996


� Schedule 4, Part B of the Constitution of the Republic of South Africa, Act 108 of 1996


� Section 83 (1) of the Municipal Structures Act, Act 117 of 1998


� Section 84 (1) (c) of the Municipal Structures Act, Act 117 of 1998, amended by Act 33 of 2000.


� Section 151 (4) of the Constitution of the Republic of South Africa, Act 108 of 1996


� Various extracts from page 45 of White Paper on Local Government, Part C: Co-operative Government
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