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1 This submission was primarily authored by Dr. David Bilchitz and Kate Hofmeyr, with 
contributions from Melanie Judge, Fikile Vilakazi, Dawie Nel, Jonathan Swanepoel and Michael 
Yarborough. Beth Goldblatt and Sibongile Ndashe provided additional input. 
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2 S1 of the Constitution of the Republic of South Africa, 1996. 
3 Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC) at [149].  
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4 See for example Fourie at [149] – [151] for the Constitutional Court’s mandate to Parliament and 
its discussion of “separate but equal” legislation.  
5 See National Coalition for Gay and Lesbian Equality v Minister of Justice 1999 (1) SA 6 (CC) at 
[28].  
6 For example, the schedule to the Security Officers Act, 1957.  
7 See S1 of the Constitution.  
8 1999 (1) SA 6.  
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9 See for example Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) SA 
1 (CC) where the same-sex life partners of South African citizens could qualify for citizenship as if 
married to a South African citizen; Du Toit v Minister of Population Development 2003 (3) SA 198 
(CC) where it was held that same-sex couples could jointly adopt children; Minister of Home 
Affairs v Fourie, Lesbian and Gay Equality Project v Minister of Home Affairs 2006 (1) SA 524 
(CC) where it was held that the prohibition on same-sex marriage was unconstitutional.  
10 Wells and Polders (2004)  Levels of Empowerment among Lesbian, Gay, Bisexual and 
Transgender People in Gauteng, South Africa OUT LGBT Well-being: Pretoria at 4. In Gauteng, 
14.9% of black women and 11.2% of white women reported that they had survived sexual abuse 
and rape in school, while 15.3% of black men and 11.3% of white men reported similar abuse. 
11 Wells and Polders at 8. 
12 Wells and Polders at 6.  
13 For more on “hate crimes” see Harris (2004) Arranging Prejudice: Exploring Hate Crime in 
post-apartheid South Africa Centre for the Study of Violence and Reconciliation: Johannesburg.  
14 Ibid. 
15 Wells (2006) Levels of Empowerment among Lesbian, Gay, Bisexual and Transgender People in 
Kwa-Zulu Natal, South Africa Out LGBT Well-Being: Pretoria at 6; Wells and Polders at 4. 
16 Wells at 9; Wells and Polders at 6, 
17 Wells at 16; Wells and Polders at 13. 



 6 

����
��	� �����������	!0��������
 ���
 �	�
���!�	1������!�������
�+ ��!����)
���+  ��������
����
��	� ���� M� +  �
 ���  �����8��� ���  �
�����8��� M� ���� 
���
�!� + �
 � !�1	�
�� �	!� �:���
������
@�� ���	������������
 �!��)��� ����	1�
 ����	������������C��	�������+ C�
������+ �1���
�������
��������	!���
 ���������1�����1������� �
�����8����!�@�����

. ����������	���	���
���)�
 �������	����
����

• � ��)���
����
��)�
 �����������	������	
�����	!���
�	!�	1��)�
 ���������	��	������
�	!��
��#���!�)����	����=�

• � ������	!����
��)�
 ����������	������	
���	������!�
����
�	���1��	
����	���	�	1�
+  �����������
	��� ����)����
�����
�
 ����:�����	
�����!��
����
 ����	�
�

��	���
���
��	�
 ���� ����!������	=�
 ������
��)�
 ����������	�����������!��������	��+  ��
�	���
 ���	�����	��)�������	��	!�1����������+ �
 �	�������������1��+ ���������!��	�)����
�� ����	1��:���
�C�!�1	�
���	!�)���!���)��������	���
 ��)����@��

• � �� 
 ��!� �	!� ��	��!�	1� ���
��	� �))���� ��� �������	!�
��	� 
 �
� 
 �� �8��
�	1�
"�����1����
�� ��!�������	!�!�������
���	�����������	��	!�1����������
�� ����
 ����
����
��	� ��������1	�E�!����������������1��@�

• �		�8����	������
��
��� �+ �
 ����
��	����)���������1�� ���� �	1�!������
���C��	!�
+  ��
 ���	�����	��)�����0��8��������+ �
 �	�
 ����	�
�

��	������
 ���	����������	!�
����
��	����!��������	
@��

• �		�8���
+ ��!��	#�� 
 ����
 � 
 �
� ����0��8� ����
��	� ���� ���� F	0�)����	G��	!�
�����!��� ���!�	��� �)� 
 �� �8��
�	��� �)� ����0��8� ����
��	� ���� �	!�������1��� �	� ��
��	1���)��)����	������
���@�

• �		�8��� 
 ���� �	!� )��� �����!�C� ������
�����C� ����� ���#1��	!� �	)����
��	�
��	���	�	1�. ����	!�
 ����1�	���
��	��
 �
� �����	!����!�
 �����������	@��

� ��� ��������	� 
 �� ���#�� 
�� !���	�
��
�� 
 �
� ��������	
� ��� 	�+ � )���!� + �
 � ��
)	!���	
��� � ������ ���#� �0� " ��� 6� 07� ������� ���8 ���� ��0�� ��� ���� 8 7��7� ��#2��0#�
7 " ��������0�
��5 ���0������������" �������0�������������9��0#��2��07����27���#�27�
����
���#� �0� ���0�� �� 0�� 2��2�0 �0�� �� �#� 07�0� #���� 0�� ��#���" ���0�
� #0��" �0�	�� ����
��7 " ���	�:� 
 
� �� �����
�+ ����� �����
 ��)�������������	!�� ����	���	�+ ������	���
 ��)����@�� �� ����

 �
���������	
�+ ���C��	��
��!�������
��	�C�������	���	!�
 �����:�	
��+ ��!���)�-�
������� �G�
4!1��	
��	��� ����
 �
�����	�
������
���
 ������	����)��������
��	��	�
 ����������
�

��������	
�>��
?������	��
����
��
 ��	��!�
������!�������!��
 �
��	�
 ��)�����)��
�
+ ��!������!���:������
��
��	C� �
� + ��!�!�� ��� �	�����		���
 �
��	��
�� ��	
�8
�
�	!� �������
��	� + ��!� ��� ������
�!� 
�� �����!��� 	�+ � )����� �)����1�	�����
��	@�
! �������--
��������������/��������������0��-1����2�	�����������	������-���
��� �2������ 	�������� ��� �� ����	������ �
� ����� ��� �3 ��� �� ���� �����
���4����	� �� ����������5� � �� ����� 	�
��	� 
 �
� �	
�1��
��	� + ��!� ���!� 
��
�����1�	�
��	C� ��	1������
��	� ��� ��	
���	�
��	C� + ��� �))�	��� �	� ��	���
� �	!�
+ �	!�	1��	�����
���@�6�
C�4�
�������)��:�	
���
 �������+  �	�����������������!��
)�������1	�E�	1�����0��8�	��	���	�!������
�!��	!����1�	���E�!�)����C������	�	
��
�)� ��1��1�
��	� + ��!� �� ���	
��� !�	�� �	�� �	
�	
��	� 
�� ����� �	��
@� . 	� 
 ��
��	
����C� 
 ��� + ��!� 4�
�)�� 
 �� ����
	���� ��� ���	1� �� ��)���
��	� �)� �� 	�
���� �	!�
!���	���� ��!��	�!� �
�
�� �)� �))����� N � ���� ��2�� �������� ��� ���������-�� ��� ���
�����������-�	�� ����
��	�
�N ����������������
�����������
����!�))���	
@7I�����

                                                 
18 Fourie at [150] – [151]. Footnotes omitted and emphasis added.  
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19 Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC).  
20 Fourie at [162]. Emphasis added.  
21 S1 of the Bill.  
22 S4 (1) of the Bill.  
23 S5(1) of the Bill. 
24 S6(1) of the Bill.  
25 S8(1) and (2) of the Bill.  
26 S11(1) and (2) of the Bill.  
27 S12 of the Bill.  
28 See S13(2) of the Bill. 
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29 Emphasis added. 
30 See S12(6). 
31 See S12(1). 
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32 In terms of s5(2) read with s5(4). 
33 In terms of s5(1). 
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35 S1 of the Constitution of the Republic of South Africa, 1996. 
36 Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC) at [149].  
37 S9(3) of the Constitution.  
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57 Woolman Dignity in Woolman et al (eds) (2006) Constitutional Law of South Africa  2nd  
Edition Cape Town: Juta.   
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64 Cameron “Constitutional Protection of Sexual Orientation and African conceptions of Humanity’  
(2001) 118 SALJ 642. 
65 This is a central pillar of any liberal political order: see Rawls (1993) Political Liberalism  New  
York: Columbia University Press at 5. Naturally, there is a proviso that each citizen may only  
realize their conception of the good to the extent that they do not infringe on the ability of other  
citizens to realize their own conceptions of the good.  
66 Dawood and another v Minister of Home Affairs and others 2000 (3) SA 936 (CC) at [37]. 
67 Goodridge v Department of Public Health 440 Mass. 309 at 322 : “Civil marriage is at once a  
deeply personal commitment to another human being and a highly public celebration of the ideals  
of mutuality, companionship, intimacy, fidelity and family…because it fulfills yearnings for  
security, safe haven, and connection that express our common humanity, civil marriage is an  
esteemed institution, and the decision whether and whom to marry is among life’s momentous acts  
of self-definition”. 
68 Dawood at [37]. 
69 Fourie at [72]. See also Goodridge quoted above.   
70 Fourie at [72]. 



 18 

� ��)���!��������������11��
��
 �
��
���������
�	
�
��
�#���	
������	
C��	�
 ����������
�)� ��1����
���� ��)���C� 
 ����	�������	�� M� ��
 � ������	51��� �	!� �
���1 
� 0� +  ��!��	�
�
+ �� � 
�� )�������
� �)� 
 �� �	�
�

��	� �)�������1�@�"�	�� �)� 
 ���� ������� !�C�  �+ ����C�
+ �� � 
��  ���� ����� ��1��� ��	��:�	���� )��+ �	1� )���� 
 ���� ����
��	� ���@� � �� )���!���
����������
����+ ���)����+  ������
 ����1����
����))���������������	1���)���1���� ������
����
�	1�
��
 ��������
��	� ����
 ���	����	1�
 ���
��!���!��+  �� ���1����
��
���
 ���
+ �� �
������	1�
�@�� ��������
 �������
��
 ������1	�
��	��)�!����
������
	��� ���C�)���
�	�
�	��C��)�
 ����+  ��!��	�
�+ �� �
�����������!@��������--
,��3 �2��,���2�-�� ��������
� ���� ��� ��� ���������� ���� �� �--� ���-�� ��� �����
,� ����������2�� �� ��.��-�
���������5��

�
�

��+����������	���
���
������	���
��	�	�����������
�������� ����	��
���������
��
����� ������� � ��� � �
�� 	�� ��� � ������,� ����� ���� 
�� �'
��� �����
� 	�� ���
� �������� �������	������	��������������
������%
�������� ���

�
"�	��������	��	!�1���������C�������
��)�
 ��������1���������
��	
�C�+ �� �
�����������!�
�	!� 
�� �����
� ���� 
 �� ��	��:�	���� �)� 
 �� ������1�� �	�
�

��	@� "�	�� ����1����
!�	���	�
��	�� + ��!� ��	!�
� �� �������1��� �	!� ������ 
 ��� ��� �	�� �
 ���������1�@�
� �������	���	�
�

��	�#	�+ 	���������������
	��� ����	����
�����1��	�@�� �C�������	��	!�
1��� ������� + ��!� ��� ��:���!� 
�� ����
� 
 ���� ������ ������	�� )���� 
 ���� ����1����
������	�@�� �����������
	��� �����+ ��������:�����
 �
�������	��	!�1��������������
�
 ����
�������	!�����1�����
�
���
 ����������������!�����1�������
������	���4��	�!��	���������
���
	��� ��� ��������� 
 ��� ����
��� �� !��4	�
��� 
 �
� 	��  �
�����8��� ��� ��4��
� 
�@� � ��
���������
	��� �����+ ������	
������1�����������)�����8������	1�
 ��������1����)���!���
��
����1	�E��1����	!�������	�����
��	� �������)���������1��C��)�
 ������� ����@���

�
� ���	�����������	�+  �� �
�����
���
��� �)���!���+ ��!������	�� �+ �	1�
 �
�����+ �	1�
�� ���)���!���+ ��!� �����
 ��������	��������	�������
�
 ����1 
���)��
 ���@;7��
� ���
���	��11��
�!�
 �
�����+ �	1�������	��	!�1����������
��������+ �����	������+ ����	)��	1��

 ����1 
���)���	�����
��������1���� �
�����8����+  ��!��	�
�������������0��8��������
� ��!��������+ �!�
�������@�� �����1��	
��8 ���
����)	!���	
�����	)���	���	���	�	1�
+  �	����
���
��	���)�)���!������������������@���	��!��C�)����8�����C���� ���
��	������	�
��1�	1�
 �
���"�����������1�������
�	
����������1������	!�
 ���))�	!�� ��������=����

+ ��+  �
�����������4��
�	1�
��
 ��������1����
+ ��	�������#��	!�+  �
�������	@��	�
 ����
�����C�
 ��� ���
��	�����+  �
�������+ ��������))�	!�!=���
C��))�	���!����	�
�1����
 ���
�	����1 
�
�������	
�
 ��"����������8�!������������1�@�� ����������������
 �������+ ��
�	������=�
 ������� ��!�
��
 �����+ 	������)���	!���
����� �����	�
�����	�+  �� ��� �
�����)��  ��!� �+ ���� 3 ���� ���
� ������ 	� -������ ���-
� ��� 	�� ��	� ����� ���� ��2�-� -�3 �
���2����������3 ��	��������� ����� ���� ���������������--���������@���
�
"�������C� �����	�� ����	1�	1� 
�� ��
���C� ����1���� �	!� ��	1��
��� ����	�
���� !��  ����

 ����1 
�
���	4���
 ������
����	!�����
����
 ��������1��	��	��������
��	�+ �
 ��
 ���@;��
' �+ ����C�
 �������	�
��8�������
 ������1 
���	�����		����	��	���
�	
�+ �
 ��	���
 ���
��������	� �)� 
 �� ����� �)� 3�1 
�@;9� � ��� ���	�� 
 �
� �����	�� ���� !���!�� �	� 
 ���� �+ 	�
����	�
����	�
�
������1	��������0��8�������1����
 �������	�
C� �+ ����C��������
 ���
���+ ��	��
 �����
�����	!�����1��������	�
����
 �
�+ �� �
������1	�E���� �������1��@�
� ��� ���� ����� ��� ������� 
 ��� ���+ � ��	� �	!���!���� +  �� !���1���� + �
 � �
@� � ��
��	�
�

��	��� ���
�  ��C� )��� �	�
�	��C� ��!�� �
� ������ 
 �
� 
 �� ��1 
� 
�� ����	1� 
�� ��
����1��������	�
���)��	�G��� ����	1�!����	�
�����+ �������	�
��
������
�������������

                                                 
71 See S36 of the Constitution. For a classic historical defense of this view, see Mill (1991) On  
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74 See Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC). 
75 Fourie at [93].  
76 Fourie at [98].  
77 S31 of the Marriage Act reads: ‘Nothing in this Act contained shall be construed so as to compel  
a marriage officer who is a minister of religion or a person holding a responsible position in a  
religious denomination or organisation to solemnize a marriage which would not conform to the  
rites, formularies, tenets, doctrines or discipline of his religious denomination or organisation.’ 
78 Fourie at [98]. 
79 Fourie at [114]. At times, the Court adds that the constitutional infirmity includes the exclusion  
of same-sex couples from the ‘dignity’ available to heterosexual couples through marriage. See  
also [78]. 
80 Fourie  at  [154] (emphasis added). 
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89 Fourie at [148]. 
90 Fourie at [148]. 
91 Fourie at [153]. 
92 See for example S12(1) of the Bill.  
93 S12 of the Bill.  
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94 S23 of Act 25 of 1961.  
95 S6 of the Bill.  
96 S7(2) of the Constitution.  
97 Dawood at 31.  
98 2003 (2) SA 198 (CC).  
99 Andersen et al “Outcomes for children with lesbian or gay parents – A review of the studies  
from 1978 to 2000” (2002) 43 Scandinavian Journal of Psychology 335.   
100 Pawelski et al “The effects of Marriage, Civil Union, and Domestic Partnership Laws on the  
Health and Well-being of Children” (2006) 118 Pediatric 349 at 359.   
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101 Emphasis added. 
102 Pawelski at 361.  
103 Fourie at [60].  
104 Makwanyane at [262]. 
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105 See for example the decisions of the Constitutional Court in National Coalition for Gay and 
Lesbian Equality and Another v Minister of Justice and Others 1999 (1) SA 6 (CC);  National 
Coalition for Gay and Lesbian Equality and Another v Minister of Home Affairs and Others 2000 
(2) SA 1 (CC ; Du Toit and Another v Minister of Welfare and Population Development and Other 
2003 (2) SA 198 (CC).   
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106 The JWG is a national network of organisations, and partners, that work collaboratively toward 
the strengthening of programmes and capacity within the LGBTI sector. 
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107 Act 120 of 1998. 
108 Morgan and Wieringa  (2005) Tommy boys, lesbian men and ancestral wives: Female same-sex  
practices in Africa Jacana: Johannesburg. 
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