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The Minister of Minerals and Energy, MS B P Sonjica MP, has referred the draft Electricity Regulation Bill, 2006, and its explanatory memorandum to the National Council of Provinces before the Bill’s formal introduction into Parliament.  The Department of Minerals and Energy and the State Law Advisers are of the opinion that the Bill must be dealt with in accordance with procedure established by section 76 of the Constitution since it falls within a functional area listed in schedule 4 to the Constitution, namely electricity reticulation [source: Letter to Chairperson of SALGA by the Chairperson of the National Council of Provinces dated 29 August 2006]. 

The Association of Municipal Electricity Undertakings (Southern Africa) [AMEU] has long been recognised as being a major stakeholder in the electricity distribution industry [EDI]. It participated in the National Electricity Forum deliberations from which the former National Electricity Regulator [NER] (now the National Energy Regulator of South Africa [NERSA]) was created, and has actively supported the National Government’s vision to restructure the EDI 

Background

The NER was established in March 1995 following the publication of an amendment to the Electricity Act of 1987 [Electricity Amendment Act,1994] with the objective of introducing efficient and effective regulation of the electricity supply industry in South Africa in line with Government policy and law. It would perform this function by issuing licences to generators, transmitters and distributors of electricity and require licensees to comply with its directives on quality of supply and service, tariff determination and reporting, among others.

While the intentions were good, practical implementation has often been difficult for the following reasons:

· Enforcement of compliance: Many municipalities either do not have the resources to provide the information required by the NERSA or believe that municipal legislation provides them with necessary powers to ignore NERSA’s requests and directives. A prime example is the setting of tariffs where a number of municipalities implement tariffs that have specifically not been approved by NERSA. The only sanction NERSA could possibly use is withdrawal of a licence but this would be in all probability be contested by the offending municipality based on its constitutional authority over `reticulation’.

· Adequate funding: In November 2003, the NER attempted to address the perceived backlog in the maintenance and refurbishment of municipal electricity networks and infrastructure by holding a National Maintenance Summit. The result was a directive to municipal licence holders that adequate funding must be provided for this function as a condition of the distributor’s tariff approval. The NER will be able to confirm that this initiative has not been successful. 

Government has seen fit to restructure the EDI for a number of important objectives that are in the national interest. It has however also seen fit to include this industry with those of the piped-gas and petroleum pipelines industries under the auspices of the National Energy Regulator [NERSA] with effect from 1 April 2006. 

The tenth draft of the Electricity Regulation Bill [B29 -2005] was debated during public hearings conducted in Parliament by the Portfolio Committee on Minerals and Energy between 31 October 2005 and 2 November 2005. The intention of this Bill was to improve inter alia the regulation of the ESI but in its written and verbal submissions to the Committee, the AMEU expressed its opinion that not only will the proposed new legislation not improve the regulatory situation, it may even make it worse.

A significant part of the AMEU’s comments on the proposed Bill focussed on the Chapter 4 that dealt with `electricity reticulation’ by Municipalities. This Chapter was however withdrawn from the Bill. The Bill was subsequently signed into law as the Electricity Regulation Act, 2006 [Act 4 of 2006] in August 2006 at which time the Electricity Act, 1987 [with the exception of section 5B] was also repealed.

It is noted that the reintroduction of the previously labelled `Chapter 4 [or IV]’, together with a number of relevant definitions, is the purpose of this Electricity Regulation Amendment Bill [B020-2006].

Specific comments on aspects of the Bill are as follows:



Discussion:

The Bill is clear in its intention in that it also aims to include a `new chapter’ dealing with electricity reticulation by municipalities. Within the context of the intended definition of reticulation cognisance is also taken of the fact that the Bill is also intended to mandate or empower the responsible Minister to set relevant regulatory norms and standards in so called “reticulated areas”.

The following sections of the Bill are also relevant:

· Definitions [Chapter 1]: The definition of “reticulation” has been introduced to provide meaning to the function identified in the Constitution [Schedule 4B] as a competence of municipalities. This definition of “reticulation” includes the activities “trading” with or “distribution” of electricity which definitions are included in Act 4 of 2006

· Section 28 (2) goes on to state that `each municipality must exercise its executive authority and perform its duty to administer the reticulation of electricity’ within its area of jurisdiction. This would of course include areas currently supplied by Eskom which holds a licence to perform the trading and distribution of electricity in those areas. 

The definition of “reticulation” refers to ‘trading by a municipality and the distribution of electricity by a municipality to the community within its area of jurisdiction,,,,,,’. A ‘‘community’’ is described in this amendment Bill as ‘domestic end users’ while a “domestic end user” means `a person who consumes electricity for domestic purposes, a light industrial or commercial customer and such other customers…………..’.

The definition of a ‘‘light industrial or commercial customer’’ means a service rendering, retailing, manufacturing, mining or agricultural customer who purchases less than five thousand mega watt hours (5000 MWh) of electricity per annum at a contiguous site other than a water pumping scheme ………….’. The slight change to the definition in the original ER Bill [B29-2005] has not changed the challenges created by the original Bill’s intention which is that:

· A question arises as to how a level of 5 GWh per annum determines who is part, or not part, of a particular community?

· Is it not possible that situations will arise where similar businesses fall either side of this arbitrary level? 

· Who will be responsible for the customers consuming, on average, above this level of 5 GWh per annum and is it possible they may be paying different tariffs to those below this limit?

· Will the municipality continue to service those above this limit who are situated within the municipal area of jurisdiction and, if they do, will they require a licence from the NERSA for this function when they will not need such a licence for customers below the level?

· Will municipalities be required to allow Eskom to service those customers using more than the 5 GWh per annum?

· How will customers be treated if their demand grows to above this arbitrary limit or falls to below this limit?  Will they be required to change service provider if this situation arises?

· Who will own the networks supplying the customers consuming above the 5 GWh that are situated with a municipal network?

In general, The AMEU is of the opinion that the definition of reticulation confining municipal executive authority to a community comprising only a limited or “less comprehensively” defined domestic end user is impractical to implement. 

· Oversight of electricity industry [Chapter II]: The Bill proposes the introduction of a subsection 3.(2)

· Subsection 3.(2). In the light of the executive authority of municipalities in terms of the Constitution, it would appear that municipalities would not be subject to oversight by the Regulator nor require a license to distribute electricity as the Constitution, which is the highest law of the land, gives them the right to do. 

· Electricity Licences and Registration [Chapter III]:
· The comment in the previous bullet point is confirmed by the proposed insertion of a section 7 under Chapter III  of  Act 4 of 2006 [just below the first sub heading “Application of Chapter”], where it is clearly stated that the requirements of the Electricity Regulation Act ,2006, which deal with electricity licences and registration are not applicable to reticulation i.e. municipalities
· Reticulation [Chapter IV]

· Section 28 (3) on the other hand requires that a municipality must comply with the provisions of Chapter III to the extent that it is involved in any activity requiring licensing or registration. This could still be seen as meaning that municipalities do not require a license but must comply with everything in chapter III as if they had a licence. Is this not interfering with a municipality’s constitutional right/obligation?

· Section 28(5) requires a service provider, say “Eskom”, to enter into a written service delivery agreement (SDA) with the relevant municipality in order to provide `reticulation’ services within the municipal area of supply. The requirement is possibly contradictory to the MFMA which, in our opinion, does not require a SDA unless the service provider is funded directly by National or Provincial Government for work within the municipality. Which law is “superior”? Will Eskom be forced to enter into a SDA with the municipality? What will be the situation if Eskom stops providing the `reticulation services’ in the area and the municipality does not have the resources to provide this service?

Framework Proposal:

A framework based on the SALGA principals for electricity service provision is proposed in this section for inclusion in the Bill. Relevant motivation is provided for each in a box below the section.


SALGA PRINCIPLES

1. Municipalities are Service Authorities 

2. Municipalities must enter into a Service Delivery Agreement with Service Delivery Providers (Mechanisms) (internal and external)

3. Service Delivery Providers (Mechanisms) must be licensed by NERSA

4. REDS are the only external Service Delivery Providers (Mechanisms)

DISTRIBUTION

Distribution and Reticulation

· Distribution refers to wires and other related services downstream from Transmission i.e. equal to and below 132 kV

· Distribution may only be undertaken by Electricity Distributors which must be appointed / established as Service Delivery Mechanisms per Municipal Systems Act

· Service Delivery Mechanisms may be internal or external

· Distribution is synonymous with Reticulation as per Schedule 4 Part B of the Constitution of South Africa


Electricity Distribution falls within a dual regulatory framework. Rather than delineate the business, each under a separate regulatory regime, the proposal is to clearly delineate the scope of each regulatory regime. Dual regulation will remain.

If the business was to be delineated, it could be done based on: 

· Customer category (Tariff)

· Consumption

· Connection to network (LV / MV / HV) 

Of these, Consumer category or Connection would be the most stable although in either case a gap in the economic regulation of an important part of the business would be created.

Although the Bill should recognise the distinction between wires and retail and other services (potentially telecoms, etc) the bill should not distinguish between the two. This would result in the Service provider providing both retail and wires at this stage.

Municipalities as Service Authorities

· Municipality is a service authority as contemplated in sections of the Municipal Systems Act

· Municipalities must fulfil their constitutional mandate by entering into Service Delivery Agreements with Electricity Distributors

· Electricity Distributors must be licensed by NERSA


The current Bill does not distinguish between a municipality as a service authority and a municipality as a service provider. The municipality as service authority has the obligation to regulate the service provider (even if it is the service provider) through the regulatory instrument of a Service Delivery Agreement. The Bill must provide for this.

This would allow NERSA to regulate the service provider but not the service authority even if the municipality serves both roles.

Service Delivery Agreements

· SDAs must deal with

· Duration of appointment but may not exceed 25 years

· The Obligations of the Service Provider relating to

· Services

· Quality of supply and service

· Accounting and financial management activities

· Annual tariff adjustments

· Customer interface

· Subsidized electrification

· Non-subsidized developments

· Reporting

· The Obligations of the Service Authority

· Municipal Surcharge

· Tariff Adjustment and Harmonization Plan

· Free Basic Electricity

· Electricity Service plans

· Participation in Municipal Forums if the Electricity Distributor services more than one municipality

· Annual performance review

· Monitoring

· SDAs may be regulated by the Minister

The municipal regulatory instrument must be spelt out in the Bill as it defines the parameters of municipal regulation.

Municipal Surcharge

· Surcharge may be charged on all sales by Electricity Distributors 

· Surcharge must be collected by Electricity Distributors (or its agent) and must be paid to the Municipality

· Surcharge may be regulated by Minister of Finance


It may be more appropriate for this to be regulated through other legislation such as the MFMA. It may also be appropriate for the surcharge not to attract VAT, although historically municipal surcharges would be VAT-able.

Tariffs

· Municipalities must adopt a tariff policy for electricity

· Tariff policy may be regulated by Minister

· NERSA must approve a national tariff framework

· Electricity Distributors must develop and adopt a 3 yr tariff adjustment plan which

· complies with NERSA national tariff framework

· is consistent with municipal tariff policy

· must deal with tariff harmonization

· must deal with annual increases 


The above is not contentious. What the role of the Municipality in setting tariffs should be, is contentious. Subsidization between customer categories is dealt with by the municipality through the tariff policy. The setting of tariffs should be left to economic regulation and should be set by the Service Provider and approved by the NERSA. This makes particular sense where the Service Provider services more than one municipality, or when seen in a national context.

Alternatively, a surcharge set by the municipality may take care of the above challenge.

· Annual Electricity Tariffs must be

· set by Electricity Distributor 

· in line with 3 yr tariff adjustment plan

· approved by NERSA

Other Regulatory instruments

· There may be further regulation through the following mechanisms

· Grid Codes for regulating the Service Provider

· Supply Contracts for regulating the consumer

· Regulations for regulating the community

Historically, municipal by-laws have been used for all three of the above. Rather than standard by-laws for 284 municipalities, regulation through the Act may be more appropriate where the Service Provider services more than one municipality, or when seen in a national context.

Green Energy

The Bill should allow for regulation of Service Providers which participate in 

· Purchase of Green Energy

· Green re-generation

· Carbon trading

· Green Energy sales

Conclusions:

The proposed Electricity Regulation Amendment Bill has the following drawbacks:

· It would appear to negate the many years of work to enable the EDI to be restructured into Regional Electricity Distributors [REDs] by firmly entrenching the constitutional rights of municipalities which has always been a hurdle in achieving Government’s objectives for the industry.

· It effectively removes the benefits of economic regulation from a considerable number of electricity customers in South Africa by removing the necessity for municipalities to be licensed by NERSA, The proliferation of tariffs will continue and be extended to those areas previously supplied by Eskom.

· The Regulator will be charged with monitoring and regulating the performance of municipalities in complying with the proposed Act. It is difficult to see how NERSA will perform this task with the long and complicated procedure provided to ensure this compliance.

The AMEU does not believe that it was Government’s intention to reduce the effectiveness and efficiency of NERSA in regulating the whole electricity supply industry, and in particular the electricity distribution industry, and would strongly request that the Bill in its current form be re-visited 

’
For and on behalf of the AMEU Executive Council

(Signed)

V .P. Padayachee (Vally) 

MBA; M.Sc (Eng); EDP (Wits)

AMEU President
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