COMMISSION ON GENDER EQUALITY: 29 AUGUST 2006

SUBMISSION: CRIMINAL LAW (SEXUAL OFFENCES BILL) AMENDMENT BILL


INTRODUCTION

The Commission on Gender Equality (hereinafter referred to as the CGE is an independent statutory body, established in terms of Section 187, Chapter 9 of the Constitution of South Africa, Act 108 of 1996 (hereinafter referred to as the Constitution).
The CGE’s mandate is to promote respect for gender equality and the protection, development and attainment of gender equality. Its powers and functions are detailed in the Commission on Gender Equality Act 39 of 1996. In terms of Section 11(1) of this Act, the CGE must evaluate any law proposed by Parliament affecting or likely to affect gender equality or the status thereof and make recommendations to Parliament with regards thereto. It is in terms of our mandate and the above section that we make submissions to you on the Criminal Law (Sexual Offences) Amendment Bill.

The CGE, would firstly, like to thank the Parliamentary Portfolio Committee for allowing us this opportunity to provide written submissions on the Bill for its consideration. These submissions are supplementary to the submissions made by the CGE on the 17th September 2003, which did not take into consideration the amendments made to date

The CGE is of the view that the current criminal law and the criminal justice system requires an overhaul, to ensure that the principles of restorative justice  is incorporated, and that we move beyond an adversarial system, taking into account t the scourge of violence, amongst other factors. Even though we welcome this Bill, the provisions in the Bill continue to work within the current paradigm. The current paradigm addresses symptoms, rather than the root causes of sexual violence. Notwithstanding the aforementioned, the Bill is nonetheless welcomed as it in dire need having regard to the scourge of violence in the country.

These submissions were compiled after the hosting of public hearings held by the CGE in various provinces during August 2006.

It is recognized that there are different forms of violence against women, children and the lesbian, gay, and bisexual community, which is one of many obstacles standing in the way of attaining gender equality. The CGE has, throughout the years received and investigated many complaints of sexual offences against women, and children. It has also been reported by NGO’s that the gay community also faces sexual violence in the form of ‘hate crime’. These hate crimes are aimed at sending a message firstly, to the complainant that his or her sexual orientation is deviant and must change, and secondly to the identity community of which the complainant is a part of creating a climate of fear and repression.    


The issues that are prevalent in those complaints are:-

· the ineffective and insensitive handling of cases by the criminal justice agencies;

· the delay in the Court process in finalizing cases;

· the inconsistency in the sentencing of the accused;

· the lack of state support in dealing with psycho – social impact of trauma; and 

· the lack of an effective legislative framework to effectively deal with sexual offences. 

· the secondary victimization that occurs when lesbians, gays and bisexuals reports sexual offences to the relevant authority.

Sexual offences are highly gendered, and contributes to the disempowerment of women.  This adversely impacts on society at large and manifests itself in various forms. Dealing effectively with this pandemic and with its consequences is important for achieving gender equality. It is against this backdrop that the CGE held public hearings in various provinces inter alia Kwa-Zulu Natal, Eastern Cape, North West, Limpopo and Gauteng on the Criminal Law (Sexual Offences) Bill with a focus on the implications of gender equality and to identify positive measures that should be adopted to promote and achieve gender equality. 

The CGE’s submission aims to examine the Bill by the gendered nature of both HIV / AIDS and sexual offences in South Africa and to make recommendations to achieve such gender equality. 

These submissions will be divided into the following Sections:-

A:
General Comments

B:
Comments and Recommendations of the Bill

C:
Omissions of the Bill and Recommendation

D:
 Conclusion

A: GENERAL COMMENTS

South Africa has the highest incidence of rape and sexual violence
. Thus, the introduction of this Bill is welcomed by the CGE and civil society. In order for the Bill to be effective and user friendly, the CGE is of the opinion that the Bill needs to be amended in the followings ways-:

The language used especially in describing and defining the offences is complex and legalistic. It needs to be simplified to reflect the principles of plain language, thereby ensuring effective access to justice. 

(ii)
.The Constitution and the Preamble of this bill stresses the right to equality i.e that everyone is equal before the law and that the state may not discriminate against anyone on the grounds of gender.  Accordingly, the language used in the Bill needs to be gender sensitive as the Bill as it currently stands reflects a bias towards heterosexuals

(iii)
The terms and concepts used should be consistent throughout the Bill. The CGE recommends that a single term be used to identify the victim or survivor. It is suggested that the term complainant should be used as it encompasses both concepts.

(iv)
The Bill should be mindful and it needs to take into consideration other terms used in this Bill, which is inconsistent with terms defined in other pieces of legislation. Below are a few examples submitted for illustration purposes:- 

a. The term child is defined in Section 28 of the Constitution and the Child Care Act 74 of 1983 as any person under the age of 18 years old. In some sections of this Bill a child is regarded as a person under the age of 16 years. 

b. The Mental Health Care Act 17 of 2002 does not refer to a “mentally disabled person” it refers to a person suffering from “mental illness”. Mental illness means “a positive diagnosis of mental health related illness in terms of accepted diagnostic criteria made by a health care practitioner authorized to make such diagnosis.” It is submitted that “mental illness” be inserted in the definition section, to ensure consistency between the Act and the Bill.

c.
The term and definition of “commercial sexual exploitation” as stated in the Films and Publication Act 65 of 1996 should be inserted in this Bill.  “Commercial sexual exploitation” is defined as to mean “the procurement of a child to perform a sexual act for a financial or other

 reward payable to the child, the parent or guardians of the child, the procurer or any other person”.

d.
The Bill needs to take into consideration the Choice on Termination of Pregnancy Act 92 of 1996, which allows a person to terminate the pregnancy on the grounds of rape or and incest.

(v)
The Bill should take cognizance of the concepts of therapeutic jurisprudence and restorative justice. Therapeutic jurisprudence is the study of the role of the law as a therapeutic agent
. It focuses on the law’s impact on emotional life and on the psychological well-being
. In essence this approach enables us to observe whether the law can be made or applied in a more therapeutic way to ensure that values such as justice and due process will still be respected. 

Restorative justice is a process which seeks to redefine crime, interpreting it not so much as breaking the law or offending the State, but as an injury or wrong done to another person
. It encourages the complainant and the offender to be directly involved in resolving conflict and thereby becoming central to the criminal justice process with the State and legal professionals. It creates a criminal justice system, which aims at offenders’ accountability and the full participation of both the complainant and the offender in “putting right the wrong”
. The notion of restorative justice is essentially concerned with restoring the balances usurped by crime and other forms of anti-social behaviour.

The CGE is of the opinion that these concepts must be incorporated into this Bill in order for it to achieve the objects it sets out to achieve. Should the Parliamentary Portfolio Committee require further information and / or research on these concepts, the CGE will make it available to the Committee accordingly. 


B: SPECIFIC COMMENTS AND RECOMMENDATIONS ON THE BILL 

1.
The General Explanatory Note is too lengthy and complex. The Bill should be explained in a more concise and simplistic manner. It is recommended that the aim of each chapter should capture the essence of the Bill and provide a more explanatory note of what the Bill entails.

2.
THE PREAMBLE: 

2.1
Clause 1 of the preamble deals with rights as contained in the Bill of Rights. It lists various rights applicable to both complainants and alleged offenders. In recognizing various rights it omitted to recognize the right to have access to health care services and emergency medical treatment as stated in Section 27 of the Constitution. Both the Constitution and case law have entrenched the right to receive emergency medical treatment and access to medical treatment. This right should be included as a right that is also recognized and entrenched in this Bill. 

Recommendation: WHEREAS the Bill of Rights in the Constitution of the Republic of South Africa, 1996, enshrines the rights of all people in the Republic of South Africa, including the right to equality, the right to privacy, the right to dignity, the right to have access to health care services including emergency medical treatment, the right to freedom and security of the person, which incorporates the right to be free from all forms of violence from either public or 

private sources, and the rights of children and other vulnerable persons to have their best interests considered to be of paramount importance;


2.2
The Preamble recognises the international instruments, which South Africa has ratified. The Bill omits to deals with the obligations and rights entrenched in African instruments .The recognition of the African (Banjul) Charter on Human and People’s Rights and the African Charter on the Rights of the Child, the Women’s Protocol to the African Charter and the SADC Declaration of which South Africa is a signatory to is omitted from the Bill.


Include in this box, the SADC Declaration on the Elimination of Violence against Women 

Recommendation: WHEREAS several international legal instruments, including the United Nations Convention on the Elimination of all Forms of Discrimination Against Women, 1979, and the United Nations Convention on the Rights of the Child, 1989, the African Charter on Human and Peoples Rights, the African Charter on Child which place obligations on the Republic of South Africa towards the combating and, ultimately, eradication of violence against women and children;

2.3
The CGE is of the opinion that paragraph 4 of the preamble should be deleted, as it is not gender sensitive and gender neutral. It does not include other sectors that are equally vulnerable. 

2.4
The word “resources” should be inserted in the 6th paragraph of the preamble. Many of the complaints received by the CGE are as a result of a lack of resources and training by the State to provide counselling after the offence, and expertise in investigating and prosecuting sexual offences. Thus there is a need to address the issue of legal mechanisms and resources in dealing with the issue of sexual offences in our society.

Recommendation: AND BEARING IN MIND THAT the prevalence of the commission of sexual offences in our society is primarily a social phenomenon, which is reflective of deep-seated, systemic dysfunctionality in our society, and that legal mechanisms and resources to address this social phenomenon are limited and are reactive in nature, but nonetheless necessary.    

3. CHAPTER 1: DEFINITIONS AND OBJECTS


3.1
It is the CGE’s submission that all definitions in the Bill should be contained in this section of the Bill and not at specific and various sections of the Bill. The definition section should be in line with other Acts, which defines terms in an alphabetical order. This makes it more user friendly and easily accessible to the reader.

3.2
The definition of “child” should be consistent with Section 28 (3) of the Constitution and the Child Care Act, which defines child as “a person under the age of 18 years”. 
Recommendation: “sexual conduct” includes:-


(a)
masturbation;


(b)
male genital organs in a state of arousal or stimulation;


(c)
any form of arousal or stimulation of a sexual nature of the female breast;


(d)
the undue or inappropriate exposure or display of or causing exposure or display of genital organs, female breasts or of the anal region;


(e)
sexually suggestive or lewd acts; or


(f)
bestiality;

(g) oral sex;

(h) 
the use of any object
3.3
The definition of “sexual conduct” needs to be expanded to include oral sex and the use of objects.


3.4
The definition of sexual penetration is restrictive, it does not allow for a situation when there is an attempted penetration.  It is recommended that “attempted penetration” be included in the definition of “sexual penetration”. This would be consistent with paragraph 1 of the General Explanatory Note section of the Bill in respect of reviewing and amending the definition of rape. 

Recommendation: 
“sexual penetration” includes any act which causes penetration or attempted penetration to any extent whatsoever by:-

3.5
The objectives of the Bill should be expanded to include the right to access to health care services including emergency medical treatment that is entrenched in the Bill of Rights in our Constitution. The rationale and the reasoning of this inclusion are set out in paragraph 2.1 of these submissions. 


Recommendation: ensuring that the complainant receives health care including emergency medical treatment to prevent HIV, sexually transmitted infections and unwanted pregnancy. The complainant is entitled to access counselling treatment at these health care institutions.

4. CHAPTER 2: SEXUAL OFFENCES PART 1
Rape:

The incidents of rape in this country is estimated to range from 900 000 to 1.7 million a year. Only 5% are reported to the police. Of those reported only 7% result in a conviction
. 
‘Rape’ is a very serious offence, constituting it as a humiliating, degrading and brutal invasion of the privacy, the dignity and the person of the ‘victim’. The rights to dignity, to privacy and the integrity of every person are basic to the ethos of the Constitution and to any defensible civilisation’.
   It is submitted that the aim of this Bill is to address these issues surrounding the offence of rape. 

The CGE and civil society welcomes the reviewing and the amendment of the definition of rape. The CGE expressly welcomes the gender neutrality of the definition of rape. The gender neutrality assists in addressing gender inequality in sexual offences.

The CGE and civil society however raises the issue of the definition of rape as contained in the latest version of the Bill. The Bill defines rape as when “any person who unlawfully and intentionally commits an act of sexual penetration with a complainant without consent, is guilty of the offence of rape”.

Thus the elements that need to be proved in order to establish the offence of rape is:-

(i)
unlawfulness;

(ii)
an intentional act of sexual penetration; and

the absence of consent.

The element of rape is required to establish the sexual offence of rape. It is interesting to note that the element of consent was absent from the draft submitted by the SALRC. The absence of the element of consent as a recommendation by the SALRC is a fundamental shift from the current definition which illustrates a consistency with the practice adopted in international legal developments that takes into account the principles of therapeutic jurisprudence. 

The rationale of reinstating the element of consent is not consistent with the aim and objects of the Bill and the support illustrated by civil society for its exclusion. It is the CGE’s submission that the element of consent as an element to prove the commission of a sexual offence of rape be excluded from the definition of rape. 

The above recommendation takes into consideration the rights of both the complainant and the alleged accused. It is submitted that such exclusion does not affect the alleged accused’s constitutional right. The defence of consent will still be available to the alleged accused. The exclusion would merely shift the evidentiary burden to the alleged accused. This exclusion of the element of consent, in the opinion of the CGE, would represent a symbolic shift that would reinforce the concept of both therapeutic jurisprudence and restorative justice to both the complainant and the alleged accused.  


4.2
Sexual Assault – Part 2:
The exclusion would also apply to the definitions of compelled rape, and all forms of sexual assaults.

5.
CHAPTER 3: SEXUAL OFFENCES AGAINST CHILDREN

5.1
Part 1: Consensual sexual acts with certain children (consensual rape)
It is the CGE’s submission that Section 14 and 15 be excluded from this Bill.  It makes this recommendation on the following basis; firstly, the term “consensual rape” is a contradiction. A complainant cannot consent to be raped. Further, it is widely contended that children lack the ability to understand the legal concept of consent and the ability to consent to sexual acts per se. 

Secondly, the age that is applicable in respect of this section is between the age of 12 and 16 years; this is not consistent with the definition of “child” in the constitution who is regarded as anyone below the age of 18 years. 

Thirdly, Section 14 charges both children. The issue that will arise then, is who becomes the complainant and who will be the alleged accused. Should both parties refuse to testify at the hearing of the matter and no other witness is available, the case will have to be dismissed or struck off the roll.  

Lastly, the section also requires the National Director of Public Prosecutions to authorise the institution of a prosecution. The National Director of Public Prosecutions cannot delegate that authority. It is submitted that this provision is not practical as the National Director of Public Prosecutions has many duties and functions. This is more than likely to result in unreasonable delays in prosecution.  

The intention of the drafters in dealing with children that engage in sexual activity is not clear in this section of the Bill. This section will not address the problem of children under the age of 18 years engaging in sexual activity. This issue should be dealt with through education of our youth and not by criminalising sexual activities.


CHAPTER 4: SEXUAL OFFENCES AGAINST MENTALLY DISABLED PERSONS

6.1
The CGE welcomes the inclusion of this chapter in the Bill in light of the fact that many sexual offenders take advantage of people that suffer from mental illness.

6.2
The Bill however fails to take into consideration that there are different levels of mental illness and different categories of persons with mental disabilities. The Bill fails to recognize the importance of sexuality education for those with mental impairments. 

CHAPTER 5: SERVICES FOR SURVIVORS OF SEXUAL OFFENCES AND COMPULSORY HIV TESTING OF SEXUAL OFFENDERS

7.
Part 1: Definitions and services for survivors of sexual offences
7.1
As was stated earlier in these submissions, the Bill will be more user friendly if all terms defined in this Bill are contained in one definition section. Thus the definitions in this section should be moved to Chapter 1 of this Bill. 

7.2
Of general concern is the fact that the Bill does not reflect an understanding of the latest technology with respect to HIV Testing. 

7.3
The definition of “HIV test” should be expanded to allow for the development of medical research and the introduction of new testing of HIV.


The definitions should also include the definition of the term “window period”.


7.4
At present most State institutions use the HIV ELISA (Enzyme Linked Immunal Sorbent Assay), which tests for the presence of HIV antibodies. There is also the Polymerase Chain Reaction (PCR) which tests for the presence of the virus RNA (Ribo Nucleic Acid) or DNA directly. The ELISA test has window periods of between 3 weeks and 6 months. The PCR test on the other hand can detect HIV on average within 11 days of exposure. Due to the long window period associated with antibody tests, complainants are subjected to the trauma of not knowing whether they have contracted HIV from the alleged accused for several months. It is submitted that in light of ongoing research, the most effective and virally sensitive test should be used. At present, it is the PCR test. This will enable a complainant to test within eleven (11) days of the offence to determine her HIV status. This should be available at all State institutions to assist complainants in attaining peace of mind as soon as possible.

 Recommendation: The ‘window period is the time interval when the HIV ELISA test is negative but HIV is present in the body. The HIV ELISA is negative because the test cannot detect the anti bodies produced by the body’s immune system or not enough antibodies is produced by the body’s immune system.
Compulsory HIV testing:

The Bill allows for compulsory HIV testing of the alleged accused upon application to Court. This provision raises various issues in respect of the constitutional rights of the alleged accused. The issue of compulsory testing, it is submitted, infringes the following sections of the Constitution:- 


(i) Section 9 (right to equality);


(ii) Section 10 (right to dignity); 


(iii) Section 12 (right to freedom and security of the person);


(iv) Section 14 (right to privacy); 


(v) Section 35 (1) (the right to remain silent); and 


(vi) Section 35 (3) (h) (the right to be presumed innocent). 

It is the CGE’s submission that this Bill needs to take cognisance of the alleged accused’s constitutional rights in promoting the rights of the complainant. Furthermore the testing of an alleged accused in respect of his or her HIV status is possible in terms of Section 35 of the Criminal Procedure Act. On this basis it is recommended that the section and mention of compulsory HIV testing be removed from the Bill.


7.5
Section 31: 


Firstly, the section allows for complainants to have received PEP for HIV infections. This provision however is restrictive, as only complainants that succeed in laying a charge with the South African Police or reports it at a designated establishment may receive the treatment. This provision contradicts the current Department of Health’s policy, which provides PEP for any person that requires it. It is recommended that Section 31 (2) of the Bill be deleted and the existing PEP policy that is currently being used by the Department of Health be implemented.


7.6
Section 31(1) also mentions “public health establishment designated by the Minister of Health”. The implications of this provision are that only designated health centres will provide PEP treatment. This would be problematic and time consuming especially for complainants that live in rural areas. They would have to travel long distances in order to receive treatment at a designated health care institution. Furthermore it is submitted that by limiting the treatment to a limited number of designated public health establishments, it would infringe the complainants’ constitutional right to receive emergency medical treatment in terms of Section 27 (3) of the Constitution. It is recommended that Section 31 and Section 32 be incorporated and amended to read as follows:-


8.
CHAPTER 6: NATIONAL REGISTER FOR SEX OFFENDERS

Sections 43 – 52 deals with a National Register for Sex Offenders who have committed offences against children. It is the CGE’s submission that these provisions are a duplication of provisions contained in the Children’s Bill (Section 75). It is recommended that Section 43 -52 be deleted from this Bill.

9.
CHAPTER 7: PART 1: DEFENCES, EVIDENTIARY MATTERS AND EXTRA – TERRITORIAL JURISDICTION
9.1
In light of our earlier recommendation (see paragraph 4.1 of this submission) that consent be removed as an element of the offence of rape, the addition of consent as a defence can be included in this section.

9.2
Due to the recommendation of the deletion of Section 14 and 15 from the Bill, Section 53 (2) (b) should also be deleted.  

9.3 
CGE is also of the opinion that the Bill should include defences afforded to women and recognised in respect of international law i.e Post Natal Depression, Domestic Violence etc. This would  address  


the inequalities in our law in respect to defences. Traditional defences are male orientated. The inclusion of these defences would eliminate gender discrimination and also promote substantive gender equality in our criminal justice system.

10.
CHAPTER 7: PART 2: NATIONAL POLICY FRAMEWORK
10.1
The Bill is amended to exclude certain provisions in respect of the National Policy Framework. The provisions that were excluded are:-

the objectives of the National Policy Framework, its priorities and strategies;

performance indicators;

a framework for co-operative governance;

allocation of roles and responsibilities.

It is recommended that those provisions be reinstated in this Bill. The inclusion of the abovementioned will ensure the establishment of a comprehensive framework, which can be monitored and evaluated effectively.

10.2
Section 58 deals with the Establishment of an Inter-Sectoral Committee. It is the CGE’s submission and recommendation that Chapter 9 enabling legislation enables it to perform a monitoring role. It must be noted of course that if this inclusion is considered, a Chapter 9 institution will not have the same obligations as conferred on this Committee. 


10.3
Chapter 9 institutions be included in the Inter- Sectoral Committee with the objective of monitoring and evaluating the said Committee. Section 58 (2) should include a representative from all Chapter 9 institutions as stipulated in the Constitution in their capacities to monitor and evaluate the said Committee notwithstanding that the 


10.4
Section 187 of the Constitution requires the CGE to monitor, research, advise and report on issues concerning gender equality. It is submitted that being included in the Inter – Sectoral Committee is in accordance with the CGE’s mandate as set out in this section of the Constitution.


10.5
 It must also be noted that civil society is not included in this Committee which is an unfortunate omission. Due to the fact that there are many components of civil society with differing expertise, it is recommended that a section be inserted whereby the Committee can call upon relevant competent organizations when the Committee so requires. This will provide the Committee with discretion to engage as many sectors as is required. 

11.
Part 5: Transitional provisions relating to trafficking in persons for sexual purpose

The issue of trafficking in persons for sexual purpose is currently being dealt with in the Trafficking Bill. It is the CGE’s submission that these sections should be deleted from this Bill. It is a duplication of the provisions contained in the Trafficking Bill.


12.
Schedule 1: Evidence of Character and Previous Sexual History

This Bill amends Section 227 of the Criminal Procedure Act 51 of 1977, which deals with the admission of evidence of past sexual history of a complainant. The Bill currently states that past sexual history will only be admissible if the Court application deems it to be admissible. 

The Court has discretion if it falls within the criteria set out in the schedule. This, the CGE submits is problematic. Although the Bill specifically excludes the admission of evidence of previous sexual history solely to discredit the complainant or to show that she was more likely to have consented, in the majority of cases in Court, the evidence of previous sexual history has been used to undermine the credibility of the complainant and this is normally done in an abusive and humiliating manner during cross-examination. 

The CGE is of the opinion that in the interest of achieving gender equality in the Court process, previous sexual history should be deemed inadmissible. It should only be used by the defense if it is relevant to the identity of the alleged accused or it relates to a sexual activity that occurred on the same occasion as the activity that forms the offence and which is the subject matter of the trial. 

Furthermore, should this evidence be admitted by the Court, the Court should direct that such evidence be held in camera. The evidence held in camera should be prohibited from publication. This would protect the dignity and privacy rights of the complainant, which are entrenched in our Constitution. 

C: ISSUES THAT HAVE BEEN OMITTED FROM THE BILL

Psychological Support:

The objects of the Bill are to afford complainants in sexual offences cases the maximum and least traumatizing protection that the law can provide. This is in line with South Africa’s international and regional legal obligations in terms of various conventions to which South Africa is a signatory.  Thus, in order to afford complainants the least traumatizing protection, the Bill must deal with the concept of trauma. The Bill is silent in respect of trauma counseling and psychological support. In order for these complainants to regain some sense of control over their lives and to cope after a profoundly damaging and life changing experience, it is imperative that psychological counseling, support, advice and information services be provided to them. 

It is evident from research that complainants who receive psychological support are less likely to withdraw criminal cases or have them withdrawn by the State and are in a better psychological state to testify in Court.
 In essence the psychological support is not only essential for the well being of the complainant, but it also contributes to a successful prosecution in a criminal trial.  

The need to include social, health and counseling services is also  recognized in the Victim’s Charter . It stresses that victims have a right to request assistance and have access to available social, health and counseling services, which is responsive to their needs. Furthermore all service providers will within the scope of their functions, take all reasonable steps to accommodate victims and to ensure that victims are treated in a sensitive manner.

It is strongly recommended by the CGE that provisions be included  in the Bill to include psychological support. This support must be accessible in both public and private health institutions. This expense must be borne by the State, in particular the Department of Health, who should be responsible for managing and implementing the provision of psychological support.


2.
Rehabilitation of Offenders:

The Preamble of the Bill deals with the prevalence of the commission of sexual offence in our society. The Bill needs to examine the concept of restorative justice and the rehabilitation of sexual offenders. Treatment programmes need to be established in terms of this Bill to minimize the risk of re-offending or repeat offenders. The SALRC also recommended that a range of rehabilitative treatments be included as part of the sentencing of the convicted sex offenders and that the cost of this should be borne by the State (Department of Correctional Service). 


3.
Vulnerable Witness: 

The category “vulnerable witness” was contained in the SALRC recommendations and Draft Bill. It has been omitted in the latest Bill. 

‘The complainant (victim) is required to relate in open Court in graphic details the particular abusive acts perpetrated upon them. This occurs in the presence of the alleged perpetrator. Thereafter the victim of the abuse is subjected to intensive and at times protracted and aggressive cross examination by the accused or his legal representative. This experience instills fear, anxiety and high levels of stress in the witness. Under normal circumstances within Court proceedings the capacity of the prosecutor or the presiding officer to intervene to curtail cross-examination and thereby to protect the witness is extremely limited. This further serves to emphasise the isolation and vulnerability of the witness in the circumstances.’
 

It is the CGE’s submission that the category must be inserted in this Bill, especially for a child. By declaring a complainant a “vulnerable witness” it would enable the Court to apply a range of protective provisions. One of the protective provisions would be to have evidence held in camera, so that the complainant will not be confronted by the alleged offender when giving evidence. This would assist in minimizing the secondary trauma they face when testifying in Court.

The above would also be in accordance with the provisions contained in the Victim’s Charter.


4.
The Use of an Intermediary: 



It is the CGE’s recommendation that the use of an intermediary be automatic for children under the age of 18 years. The complainant need not apply to Court for the use of an intermediary, as is presently the position. The individual will then have a choice whether to use an intermediary or not. The use of an intermediary will lessen the trauma experienced by the complainant. This would give effect to the objects of the Bill, which seek to afford complainants the least traumatizing protection that the law can provide. 


5.
The Bill has not considered under issues of evidence, the need to reconsider the importance of expert witness testimony outside of the current adversarial system and whether such may be considered in this Bill or elsewhere.  


6.
Use of Assessors in Sexual Offence Cases

Assessors are used in our criminal justice system in High Court trials. The assessors assist the presiding officer to evaluate the evidence and to bring a different perspective into a case. The use of assessors should be included in sexual offences cases in the lower Courts especially in sexual offences cases. These assessors however must be experts in their field. The assessors should be individuals who have knowledge of sexual offences, its effects, impacts and the trauma associated with the offence. These assessors will bring a different perspective to court which will assist the presiding officer in dealing more appropriately and sensitively with sexual offences cases. 

D: CONCLUSION

We wish to once again thank the Justice and Constitutional Affairs Portfolio Committee for giving us an opportunity to forward our written submission to you for considerations.

This Government has since 1994 taken steps to address the inequalities in our society. It has recognized that violence against women and children are one of the inequalities recognized in both international instruments and treaties. In both the Beijing Platform for Action and the UN Special Report on Violence against Women
, it was stressed that there is a need nationally to place a priority on the importance of responding to violence related issues in achieving advancement of women.  

Furthermore, in the first decade of our democracy, government has emphasized standard setting and awareness raising of violence, especially violence against women and children. The second decade must now focus on effective implementation and the development of innovative strategies to ensure that the prohibition against violence is a tangible reality for the women and children and other vulnerable groups of this world.

This Bill (which is an indication of governments commitment to implement its policies to fight violence in our society) together with submissions made by Chapter 9 institutions and civil society is a stepping stone in reaching that reality.
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Recommendation: Rape is defined as: the unlawful and intentional commission of an act of sexual penetration with a complainant”





Recommendation: Deletion of Section 14 and 15 from the Bill.





Recommendation: "HIV test" means any validated and medically recognized test and most virally sensitive test for determining the presence or absence of HIV infection in a person;








Recommendation: Deletion of compulsory HIV testing provision from the Bill.








Recommendation: Delete Section 31(2) of the Bill








Recommendation: (1) If a complainant has sustained physical, psychological or other injuries as a result of an alleged sexual offence, such complainant shall immediately after the offence, receive appropriate medical treatment and counseling as may be required for such injuries. The State can bear the cost of the care, treatment, testing, prevention and counseling.   











Recommendation: Delete Section 43-52 of this Bill as it is a duplication of Section 75 of the Children’s Bill. 





	





Recommendation: The Committee shall consist of:-


(a)	the Director-General: Justice and Constitutional Development, who shall be the chairperson of the Committee;


(b)	the National Commissioner of the South African Police Service;


(c)	the Commissioner of Correctional Services;


(d)	the Director-General: Social Development;


(e)	the Director-General: Health; and


(f)	the National Director of Public Prosecutions.


(g)	a representative from all Chapter 9 institutions,





Recommendation: Insertion of Section 58(5): The Committee may call upon relevant competent organizations to attend meetings when so required.  








Recommendation: Deletion of Sections 65 and 66 of the Bill.
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