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A.
EXECUTIVE SUMMARY
The attached submission was prepared by the Women’s Legal Centre (“WLC”) in response to the call by the Joint Monitoring Committee on the Improvement of the Quality of Life and Status of Women as part of its review of equality legislation and its impact on women, children and disabled persons.  This submission focuses on the impact that the Domestic Violence Act, Act 118 of 1998 (hereinafter referred to as the DVA) has had on the lives of women.

The WLC welcomes the approach adopted by this Committee in recognising the need for an assessment of the impact of laws on the lived realities of women in the country.  This is particularly relevant since the nature of oppression inevitably means that liberation secured in political manifestos or legal documents, such as a Constitution, do not necessarily translate into liberation in practice.  To determine whether in fact the new dispensation has changed women’s lives in South Africa one needs to examine the ways in which legal rights have been formulated, translated and interpreted in reality in order to bring about social change.
  It is hoped that this process will lead to a substantive analysis of the manner in which the DVA in its application, interpretation and implementation has or has not impacted on women’s lives and that steps will be taken so as to remedy defects in the system.

About the WLC

The WLC prepares this submission on the basis of the work it has done since 1998 in the area of domestic violence.  The Women’s Legal Centre Trust (“WLC”) was formed in 1998 for the purpose of establishing a women’s legal centre where legal assistance would be given, free of charge, in cases which involve public interest or constitutional litigation to advance the rights of women. The central aim of the WLC is to advance the struggle for equality for women, particularly black women who suffer socio-economic disadvantage. In order to fulfil this aim, the Centre litigates cases, which advance women’s rights and are in the public interest, particularly constitutional cases, free of charge. The key activities of the WLC are litigation and advocacy for law reform but the Centre employs a variety of strategies depending on the nature of the particular issue. Other activities associated with the Centre’s objectives and key activities include extensive networking both locally and internationally, conducting seminars, workshops and training as well as materials development. The WLC has identified a number of broad priority areas in which it litigates cases and conducts law reform. These areas are: 

· Violence against women (including domestic violence; sexual harassment; children & sexual violence and sexual offences);

· Customary and religious laws and practices (including laws of succession and inheritance laws); 

· Women’s access to resources (including housing, health care, land and reproductive rights); and 

· Equality (including legislation promoting equality, specific grounds of discrimination, women in marginalized employment groups).

 These focus areas have been developed with regard to the perceived needs of gender reform in the legal sector. 
In the area of domestic violence the WLC has litigated Constitutional Court and Supreme Court of Appeal cases dealing with the issue of state duties in relation to domestic violence.  Two recent cases litigated by the WLC related to defending the constitutionality of the DVA before the Constitutional Court in the case of Omar
 and we also defended a woman who killed her abusive partner before the Supreme Court of Appeal in the matter of Ferreira.
  Furthermore, the WLC has been part of a process since the enactment of the DVA geared toward the training of magistrates and police officers on the provisions and application of the Act.  In addition, the WLC provides a free legal service to women seeking assistance in the area of domestic violence.  Below we set out statistics of clients we have assisted in domestic violence cases since 2002.

	YEAR
	2002
	2003
	2004
	2005

	DV CLIENTS 
	114
	304
	178
	245


These submissions draw on our experiences litigating, consulting clients and training police and magistrates.  By way of introduction we set out the global and regional context of violence against women and what South Africa’s international obligations are in terms of protecting women from domestic violence.  We then proceed to critically assess whether South Africa has in fact fulfilled its mandate in terms of protecting women from domestic violence.  In doing so, we briefly set out the context within which the DVA was drafted and the problems encountered under the previous Prevention of Family Violence Act.  We then go on to set out the positive innovative areas contained in the DVA, together with some of the problem areas.  Since a key difficulty relates to implementation of the Act we then set out the specific difficulties around the Act in terms of interpretation, police duties, the role of magistrates and specific problems, which impede access to justice for women.  

We have found that key problem areas appear to be related to the fragmentation within the system particularly in terms of the role of the SAPS, the Clerk of the Court, the magistrate and social services.  Insofar as the police are concerned, the difficulties relate to the failure of the police to prioritize domestic violence cases, insufficient resources being allocated to the SAPS to ensure continuous training and negative attitudes of the SAPS toward domestic violence.  These are discussed in more detail within the submission.  In our recommendations we highlight the importance of the SAPS as often being the first port-of-call for women and their need to assist as fully as possible so as to prevent problems when the woman finally attends at Court.  

Within the court process, severe backlogs in the system mean that women are often turned away and thus more resources need to be allocated toward staffing the court so as to maximise the effectiveness of the Act.  Too much reliance is placed upon the NGO sector to provide volunteers to assist at court.  The issue of ongoing training for Clerks of the Court and magistrates is vital in terms of the application of the Act. 

Specific areas of concern relate to courts granting counter protection orders against perpetrator and victim and also granting eviction orders in circumstances, which do not warrant evictions.  The issue of women’s access to shelters, housing and alternative accommodation is one of grave concern, as it often means that women are forced to return to their abuser or stay within the abusive home.  This has also led to the ineffectiveness of the DVA.   

This submission highlights that the DVA is progressive and innovative, however, major barriers seem to all relate to implementing the Act at police stations and the courts.  Some problems have also arisen in terms of the Regulations to the Act and the use of the Standard Forms which (notwithstanding amendment) are still complicated and cumbersome to complete.  Whilst the process of obtaining an interim protection order is meant to be speedy, effective and an immediate remedy for women, it often happens that the process is cumbersome and rendered ineffective in that women are not ultimately protected from abuse.  

At a more general level it is crucial for the criminal justice system to recognise the inter-relatedness of other issues within the context of domestic violence. Often a woman has issues in relation to maintenance, housing, divorce, custody, HIV and employment.  In addition, other court processes may be running simultaneously alongside the DV process.  A mechanism needs to be created whereby within the same court building different court officials are alerted toward other areas and the social context within which a woman presents her case.  For example, a DV client may simultaneously be involved in a Children’s Court enquiry where there are allegations of abuse against the child, divorce proceedings may also be underway, as well as possible maintenance claims.  These all need to be considered so as to avoid a fragmentation of the system with women attending different courts having to “re-tell” their stories within the same court building on different days of the week, before different magistrate’s, with each judicial officer providing different and often conflicting remedies and relief.
In the final instance it is hoped that we will move toward a system in terms of which the South African government will take all steps so as to:

· Ensure that women have access to justice by implementing laws and encouraging women to turn to the justice system and supporting those who do;

· Provide adequate protection for victims of violence;

· Ensure effective and impartial police investigations and practices at the magistrates court level, which are responsive to victims concerns and needs;

· Provide training and educational programmes on domestic violence for state agents including judicial and law enforcement personnel and those working in the health sector;

· Provide support services for victims in the form of shelters, counselling services and access to legal and medical services;

· Provide resources so as to ensure that police and magistrates are able to implement the Act effectively;

· Study patterns of gender-based violence and prepare statistics on the basis of disaggregated data.

B. THE GLOBAL AND SOUTH AFRICAN CONTEXT IN TERMS OF VIOLENCE AGAINST WOMEN

“A tooth knocked out in a fit of anger, a leg broken in a vicious attack, a life snuffed out amid screams of terror in the dead of the night.  the all too familiar landscape of domestic violence is dotted with tales of woe; with teeming numbers of maimed and destitute victims, with homeless children straying into crime, with wounded hearts crying out in shame.  we’re still counting the dead; for there is a victim succumbing to a fatal blow every single day…”

1.
The global and regional context


Every year throughout the world violence against women in the home and in the community devastates the lives of millions of women.  Violence against women is a global phenomenon and is not unique to South Africa.  In a study done in 2000 based on over 50 population surveys it was found that violence against women in the home is a truly global phenomenon and whilst figures may vary in different countries of the world the suffering and its causes are similar around the world.
  

Within South Africa violence against women is widespread afflicting women and children of all ages, cultures, races, classes and backgrounds.  It challenges society at every level and is often shrouded in secrecy.  Its effect is not only the very real physical, emotional and economic disempowerment of its victims but also the more sinister direct and indirect impact on the spirit of South African society as a whole.  

Like all other forms of gender-based violence, domestic violence constitutes a violation of women’s rights and fundamental freedoms. It violates the rights of women and girls to mental and physical integrity, to liberty and security of the person, and in some cases to life. Such violence also prevents the full enjoyment of rights and fundamental freedoms such as the right to health, employment and freedom of expression.  Under the UN Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), which has been ratified by South Africa, States are obliged to "take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women."
 In its General Recommendation 19 on Violence Against Women, the CEDAW Committee went on to elaborate by stating that gender-based violence is a form of discrimination which gravely affects women’s enjoyment of their human rights.  

Violence against women as a fundamental violation of human rights was highlighted in the African context for the first time with the African Platform for Action and the Dakar Declaration of 1994, which acknowledged that in most African countries violence against women in domestic, private and public places had reached alarming levels. The Dakar Declaration acknowledges that "women are subjected to violence and to the threat of violence in their daily relationships." It also acknowledges that violence is often unreported as "the majority of women do not speak out or report on violence but keep silent as victims because of fear, shame or a misplaced feeling that they are somehow responsible."

The Protocol to the African Charter on Human and People’s Rights on the Rights of Women in Africa has been ratified by South Africa.  Article 1 defines violence against women as:

"all acts perpetrated against women which cause or could cause them physical, sexual, psychological, and economic harm, including the threat to take such acts; or to undertake the imposition of arbitrary restrictions on or deprivation of fundamental freedoms in private or public life in peace time and during situations of armed conflict or of war."

The Protocol furthermore states that:

"Every woman shall be entitled to respect for her life and the integrity and security of her person. All forms of exploitation, cruel, inhuman or degrading punishment and treatment shall be prohibited", 

and requires states to prohibit, prevent and punish "all forms of violence against women including unwanted or forced sex whether the violence takes place in private or public."
 The Protocol also obliges states to prohibit and condemn all forms of harmful practices, which negatively affect the human rights of women and which are contrary to recognized international standards.

Bearing this international framework in mind it is important to consider what South Africa’s obligations are in terms of preventing and protecting women from violence.

2.
South Africa’s obligations under international law and the Constitution

The State, through legal and moral regulation, plays an important role in family life, as well as an important role in determining the status, rights and remedies of individual family actors. It is therefore necessary to assess what the State’s obligations are under international treaties ratified and the South African Constitution.

Under both international human rights and the Constitution, South Africa has a duty to respect, protect and fulfill human rights contained in the Bill of Rights.
  The duty to respect the human rights of women means that the State has to refrain from directly or indirectly interfering with the rights of women.  Thus, where police commit acts of violence against women the duty to respect is breached.  The duty to protect requires states and its agents to take effective measures against individuals or groups who violate the integrity, freedom and other human rights of women.  This duty is upheld when the State institutes laws, policies and practices that protect victims of violence, provide them with appropriate remedies and bring perpetrators to justice.  The CEDAW Committee has in this regard emphasised that:

“State parties should take appropriate and effective measures to overcome all forms of gender-based violence whether by public or private actors [and to] ensure that laws against family violence and abuse, rape, sexual assault and other gender-based violence give adequate protection to all women and respect their integrity and dignity.”

Appropriate measures should be taken to prevent harm to individuals known to be at specific and immediate risk, as well as preventing harm in a more general way at an earlier stage for all victims.  For instance, a comprehensive set of services should be provided to women to guarantee their safety before serious violence occurs and a general judicial and administrative framework should be established including effective human rights education for state officials.  South Africa would also need to ensure that an appropriate infrastructure exists to support laws, policies and practices and to render them effective.   

The duty to fulfill and promote human rights has reactive and preventive aspects (positive and negative duties).  It requires South Africa to:

· Change the criminal laws and civil laws to ensure protection against all forms of gender-based violence in a gender-sensitive manner;

· Not allow for a culture of impunity to prevail in cases of domestic violence;

· Ensure that women have access to justice by implementing laws and encouraging women to turn to the justice system and supporting those who do;

· Provide adequate protection for victims and witnesses taking part in investigations;

· Ensure effective and impartial police investigations and prosecution practices which are responsive to victims concerns and needs;

· Complement criminal with civil remedies;

· Provide training and educational programmes in schools and for state agents including judicial and law enforcement personnel and those working in the health sector;

· Provide support services for victims;

· Study patterns of gender-based violence and prepare statistics on the basis of disaggregated data.

Other constitutional rights which come into play in the context of domestic violence:

The equality clause
 entrenches the principle of substantive equality, as opposed to formal equality,
 taking into account differing circumstances in order to ensure equality of outcome.  Within the context of violence against women a contextual approach to equality means the legal enquiry shifts away from “an abstract comparison of similarly situated individuals to an exploration of the actual impact of an alleged rights violation within the existing socio-economic circumstances.”
 This requires a clear understanding of the manner in which women subjected to violence have been disadvantaged, as a group, and requires one to acknowledge real life experiences of the women concerned.  

The right to dignity
 is a core right in the Bill of Rights.
  It is not only a justiciable and enforceable right but also a value that informs the interpretation of all other rights.  Applying a historical, contextual and purposive approach to dignity and “reading it” into all the other rights impacting on domestic violence may mean that dignity is capable of being used in a transformative manner serving individual and collective women’s concerns.

A purposive approach to interpreting the right to life
 may prove useful within the context of domestic violence since it has been held that the right does not simply include a right to existence but includes the right to live as a human being and share in the experience of humanity.
  It may be argued that violence perpetrated against women goes to the core of the right to life since it not only endangers the lives of women but also affects their ability to live as human beings, with dignity.  

For present purposes Section 12(1)(c) contains an innovative right in terms of which “[e]veryone has the right to freedom and security of the person, which includes the right …to be free from all forms of violence from either public or private sources.”  This right creates directly enforceable duties and is not confined to protecting only the individual from vertical threats by the state but also threats from private actors, such as occurs within the context of domestic violence.  

Based on the above it is clear that a comprehensive approach is required when fulfilling state duties in relation to domestic violence.  To a large extent South Africa has managed to fulfill its constitutional and international law mandate in terms of the enactment of the DVA so as to give effect to these rights.  However, significant hurdles and challenges remain and these need to be addressed so as to ensure that South Africa effectively protects women from violence.  These aspects are elaborated upon hereunder.

C.
THE HISTORICAL CONTEXT OF THE DOMESTIC VIOLENCE ACT 

Since 1993 South Africa’s government has attempted to deal with the problem of domestic violence primarily through law reform and the criminal justice system. The Prevention of Family Violence Act of 1993 (the predecessor to the DVA) operated through the interdict system. The process was meant to be easy and faster.  This law also importantly abolished the marital rape exemption.  However, the Prevention of Family Violence Act was found to be wholly ineffective for a number of reasons:

(1) The Act created primarily a civil remedy to domestic violence, seemingly trivializing the abuser’s criminal actions.  Criminal penalties were only imposed after a breach of the interdict.

(2) The Process was still expensive with Sheriff’s fees having to be paid and many trips to and from court which affected women’s wages and time spent waiting at court discouraged women;

(3) It was only limited to married people or cohabiting couples;

(4) No definition of domestic violence was included in the Act meaning that violence was interpreted to mean physical violence only;

(5) The express purpose of the Act was to promote family unity rather than protect women survivors of domestic violence the focus was on a woman’s role in the family and on maintaining the family unit;

(6) The practical application of the Act further limited women’s access to justice with little instruction to police and magistrates on how to use the Act and when to use their discretion so as to best protect women. There was no after-hours service available and stereotypes and bias abounded in application by the police and magistrates.

Having recognised that the Prevention of Family Violence Act of 1993 was of limited scope and diminished effectiveness the legislature elected to enact the new Domestic Violence Act.  The Preamble to the DVA describes domestic violence as a serious social evil and recognises that its victims are the most vulnerable members of society.  It sets out that the purpose of the Act is to afford victims of domestic violence the maximum protection from abuse, bearing in mind the previous ineffective remedies available to women.
  The constitutional framework within which the DVA operates is also set out in the Preamble to the Act.  

Although victims of domestic violence are not only women, it is clear that women form the majority of those affected.  Thus, it is vital to recognise the importance of women’s experiences and their fear of violence in terms of how these experiences contribute to gender inequality in this country.  To this end the Act aims to redress the disempowerment of women and provides mechanisms for non-judgmental, effective and immediate protection from actual or threatened domestic violence in all its various forms.  The Act recognises that due to social and economic constraints women are often not in a position to come forward and thus the Act has attempted to introduce innovative and progressive ways of redressing this. Ultimately, the Domestic Violence Act was introduced with the aim of affording women the maximum protection from domestic violence by creating obligations on law enforcement bodies to protect victims.  Below we consider some of the innovative and problematic areas.
D. SOME POSITIVE ASPECTS AND PROBLEMATIC AREAS CONTAINED WITHIN THE DOMESTIC VIOLENCE ACT

The DVA was an attempt to “answer” the criticisms lodged against the Prevention of Family Violence Act (1993). Taking all the issues of financial dependence, homelessness, custody and complex relationships under its wing, the DVA attempted to bring depth to the complex problem of domestic violence by providing broad and inclusive definitions, extra-ordinary remedies such as eviction, emergency monetary relief and protection against emotional abuse.

It is, however, often the case that the intention behind the law is not easily translated into a neat remedy that fits the problem.  Part of the problem is the complex issue of domestic violence is being channeled through a complex legal system that is itself flawed, under-resourced, fragmented and plagued with inequalities and other problems.
  It needs to therefore be acknowledged that effective enforcement requires non-fragmentation of the system; adequate resources and a change in attitudes.
Furthermore, when dealing with domestic violence one needs to acknowledge that women do not tend to have recourse to the criminal justice system as a first choice.  Instead women tend to turn to the justice system after other agencies, such as social services, housing departments and/or medical practitioners have been approached and have failed to respond.  When dealing with domestic violence and its complex context one therefore needs to often address the harder issues such as:

· Why a woman who is abused every night and who may have a protection order never tries to enforce it?  

· Issues such as:

· her fear of having her husband arrested ;

· her fear that when released the abuse may be exacerbated; and/or

· her financial and/or emotional dependence. 
These are all factors, which come into play and forces one to acknowledge the limitations which a legal solution may offer when viewed in isolation, devoid of context.  It is important to bear in mind that sometimes one needs more than the law to intervene and the legislation in itself should not be seen as the answer.  Notwithstanding the aforegoing, the role, which the law as an entry point can play, does need to be considered together with the progress that has been made in terms of the legislative framework. 
Before turning to the problematic areas the Legislature is to be commended for a number of progressive provisions contained within the Act.  Under the previous Act magistrates had great difficulty defining “family violence” and thus often limited it to physical abuse.  The DVA in a detailed fashion sets out the broad notion of domestic violence, which includes aspects like emotional abuse, economic abuse and sexual abuse.  This is a positive aspect of the Act since it has taken the realities of women’s lives into account and have included aspects such as stalking, intimidation and emotional and verbal abuse under the definition of domestic violence.  

Section 1 also contains an all-encompassing broader provision, which provides for "any other controlling or abusive behaviour" amounting to domestic violence.  It is also imperative to recognise that in all the types of domestic violence, the conduct in question has to be "conduct which harms, or may cause imminent harm to the safety, health or well-being of the complainant.”
 Unfortunately, imminent harm has not been defined and has proved problematic in terms of interpretation. This leaves room for Magistrates to still interpret notions of imminent harm according to their own subjective beliefs around the seriousness of domestic violence.  Similarly “undue hardship” is a critical concept that determines whether or not a woman will obtain the immediate interim protection order.  A magistrate has to satisfy himself/herself that the complainant will suffer “undue hardship” if she does not obtain the protection order immediately. Notwithstanding its importance, it remains undefined in the DVA.  It is thus possible that subjectivity as to what the clerk / magistrate deems "undue hardship" may leave applicants unprotected.  The same applies to "imminent harm" and how the magistrate / clerk views the complainants risk or safety and what constitutes a serious act of violence.  The gap between the complainant's reality and the magistrate's perceptions needs to be bridged in terms of interpretation.  Likewise, emotional abuse is a novel concept in our legal system and may mean that magistrates do not know how to deal with this aspect in a criminal context where there has been a breach of a protection order.

Further difficulties exist in relation to concepts such as emotional abuse and economic abuse, which although defined, have either not been applied by Magistrates or incorrectly applied by Magistrates. The economic abuse section has proved to be a controversial section.  Whilst the DVA is to be commended for its attempt to give effect to the well-established link between domestic violence and economic oppression by providing for emergency monetary relief (EMR) as a means of compensation for victims of domestic violence, it has proved problematic in practice.  EMR  may include loss of earnings, medical and dental expenses, relocation and accommodation expenses and/or household necessities.
  The Act does not envisage a maintenance order and clearly stipulates that the loss suffered must be as a result of the domestic violence.  However, there is a potential overlap between EMR and existing or pending maintenance orders and it is unclear whether an order for EMR constitutes a maintenance agreement and how and where one would enforce a breach of an EMR order bearing in mind that an order is made at the interim stage, without the Respondent being present to set out his/her economic circumstances.  Sometimes courts grant relief pending an order by the Maintenance Court but generally magistrates are reluctant to make such orders. Often Magistrate’s specify that a once-off payment is to be made but sometimes there is no specification as to the parameters of the relief.  It is also necessary to recognise that economic abuse is a complex area and EMR may in certain exacerbated circumstances be necessary even where the abuse is in relation to maintenance.

A further positive aspect of the Act is the wide-ranging manner in which it defines domestic relationships, so as to encompass women living with partners and ex-spouses.  It also includes gay and lesbian couples and couples who are in romantic relationships whether perceived or actual.  The DVA also allows for the application to be brought on behalf of a complainant by any other person including counsellors, health workers, a member of the SAPS or social worker.  However, such persons need to show material interest and the complainant must give her written consent, this takes into account that in some cases a woman may not be ready to proceed with a protection order and will be disempowered, rather than empowered, if someone else, such as a neighbour or parent proceeded on her behalf without her consent.  A further innovative provision is the provision which allows a minor to bring an application without the assistance of his/her guardian or parent as often the parent will in fact be the abuser.

The Act is also innovative in that it allows for additional orders to be made by a Magistrate such as the seizure of any arm or dangerous weapon in the possession or control of the perpetrator and may also order that a peace officer accompany the complainant to a specified place so as to assist with the collection of her personal belongings. A significant duty has been placed on the SAPS in this regard in that they must render assistance to the complainant including the making of arrangements to find a suitable shelter and/or for the complainant to receive medical treatment. There is duty on them to advise complainants of their rights in terms of the DVA and failure to perform their duties in terms of the Act carries the penalty of a disciplinary sanction. The Notice issued in terms of the Regulations to the Act sets out exactly what is expected of a SAPS officer and what precisely the officer needs to ask when faced with a complainant. The Notice specifies as follows:

"I, as a member of the SAPS, will render such assistance to you as you may require in the circumstances including assisting or making arrangements…"
The Regulations go on to specify that when a complainant reports an incident, or is at the scene of an incident the police are required to:

· Explain to the complainant that they are there to provide whatever assistance the circumstances require, which may include helping the complainant to find suitable shelter or obtain medical treatment;

· In addition they should inform the complainant of her right both to apply for a protection order, as well as lay criminal charges. 
· Where reasonably possible this information should be provided to the complainant in the form of a notice as included in the Regulations and which can be posted up in police stations;
· The notice sets out the steps required to apply for a protection order; 
· It also sets out the type of relief that may be requested from the court;
· It also explains what the complainant should do in the event of a breach of the order;
· Where complainants cannot read the notice, police officers should read it to them and explain it to them. [Language translation becomes important here] 

· Police are also obliged to arrest the abuser if he does not obey the protection order.

Failure to comply with these obligations constitutes misconduct and the National Commissioner of the South African Police Services is required to submit six-monthly reports to Parliament detailing the number and nature of complaints against the police for failing to adhere to these statutory obligations as well as details of any disciplinary proceedings instituted.  Police failure to uphold either the Act or its regulations must also be reported to the ICD (Independent Complaints Directorate), the civilian oversight body established in terms of the 1995 South African Police Service Act. The ICD is primarily a monitoring and oversight function with the police obliged to institute disciplinary proceedings against recalcitrant officers, unless the ICD directs otherwise. The ICD is also required to submit six-monthly reports to Parliament recording the number and nature of complaints received against the police, as well as the recommendations made around such complaints.  

These are all very innovative provisions in terms of the positive duties placed on police officers.  However, it is important to assess the extent to which law enforcement agencies are complying with these obligations. It is also important to look at how the law enforcement agents interpret words in the Act and use their discretion accordingly. A great deal of awareness and sensitivity is required from the police and court officials to assess the subtleties of human interaction within a violent environment. In order to ensure effective compliance with the Act, the Department of Justice undertook specialised training for police officers throughout the country so that they would be familiar with the provisions of the Act and the manner in which to deal with complainants presenting at a police station.  However, challenges still remain in terms of the high turnover rate within the SAPS, with trained officers leaving the SAPS or being re-deployed.   
There have also been recent cases where our Courts have grappled with the notion of police duties to protect women from violence, particularly domestic violence.  In the case of the Minister of Safety & Security v Van Duivenboden
 the plaintiff, Mr Van Duivenboden, was injured when he attempted to intervene in a domestic violence incident involving a neighbouring family. The perpetrator was the licensed owner of two firearms, with which he shot and killed his daughter and wife and injured Van Duivenboden. It was discovered later that the police had enough information at their disposal prior to the shooting to confiscate the firearms owned by the abuser, but had failed to do so.  Some months prior to the killing there had been a hostage situation whereby the abusive husband threatened to kill the entire family.  On numerous other occasions the wife had approached the police for assistance after being subjected to domestic violence (often involving threats with the fire-arm). Van Duivenboden attempted to hold the state liable in delict for its failure to confiscate the firearms in question.  The majority of the Supreme Court of Appeal concluded that the State had a positive constitutional duty to protect constitutional rights . 

The court reasoned that when viewed through the Constitutional lens of the Bill of Rights, a legal duty to act existed and the police had been negligent in their failure to confiscate the weapons of the perpetrator. Evidence to the effect that the wife had on numerous occasions complained to and summoned the police to the home was regarded as decisive in this regard. The police had at all times advised the wife to obtain an interdict against her husband but had not in any way taken further steps to ensure her safety. The Court sent a message to the police in relation to their duties, not only to respect, but also to protect and promote constitutional rights to the fullest extent. The Court acknowledged that information regarding interdict proceedings may be insufficient to protect women in abusive relationships, which threaten their lives. The judgment implicitly recognises that by the nature of domestic violence, the fact that the wife had withdrawn charges and wished to save her marriage did not in any way detract from the duty of the police to confiscate the dangerous weapons, so as to afford the wife maximum protection.  
In the case of Ferreira
 the Court also had to consider police failure to intervene and the grave consequences this had on the victim of violence.  In November 2000 Anita Ferreira was convicted of murdering her abusive partner, Cyril Parkman in that she hired two men to murder him.  She and her co-accused were sentenced to life imprisonment.   Notwithstanding the fact that evidence was led in mitigation of sentence on domestic violence generally, and the impact of such abuse on Ms Ferreira specifically, the lower Court did not accept the circumstances of her case as being “substantial and compelling” so as to exercise its discretion to depart from the mandatory minimum sentence prescribed by the Criminal Law Amendment Act, 105 of 1997.

The case went on appeal and in a landmark judgment the Supreme Court of Appeal in April 2004 overturned Ferreira’s sentence of life imprisonment.  Judge Howie, writing for the majority of the Supreme Court of Appeal, accepted argument that, in cases such as these, the long history of abuse constitutes ‘substantial and compelling circumstances’ which would allow a court to impose a lesser sentence than the life imprisonment prescribed by law. The Court had regard to the fact that in the course of a long abusive relationship, which had worsened over the years, Ms Ferreira had left Mr Parkman on at least 4 occasions. He had traced her each time and by begging forgiveness had persuaded her to return. He had isolated her from contact with her children and other people and made her totally financially dependent on him. Ms Ferreira had called for police assistance on three occasions – on the only occasion that the police responded, they said the deceased was drunk and that she should get him to sober up. On the admitted facts, the point at which the abuse became intolerable for Ms Ferreira occurred two weeks before the murder when the deceased assembled about 15 of his labourers and told Ms Ferreira to remove her underwear and display her genitals to the men. Her refusal to do so resulted in the deceased raping her that evening and threatening to hire men to rape her if she ever tried to leave him again. This threat was repeated several times thereafter, causing Ms Ferreira’s fear to escalate tremendously. In Ms Ferreira’s mind murdering Mr. Parkman was the only way of escaping him and getting her life back.

The majority judgment recognised that the Constitutional rights to dignity, equality, freedom and security of the person, security in and control over one’s body, privacy and life are relevant in such cases and that there is a duty on the State to respect, protect, promote and fulfill these rights. In accepting expert evidence on Ferriera’s behalf the Court found that ‘this is not a case where the first appellant’s motive was anything other than to end the domestic violence so as to preserve her bodily integrity.’ On the evidence, it was clear that Ms Ferreira had given up hope in the light of the police failure to assist her.  Regards was further had to the fact that Ms Ferreira had never presented a threat to society or needed the imposition of a correctional sentence regime, but she had by the time of the appeal been in prison for over three years. The Court therefore ordered that the sentence of life imprisonment imposed on Ms Ferreira be set aside.  

Importantly, the Court sounded a warning regarding the impact of the case and emphasised that the result of the case against Ms Ferreira was based on facts admitted by the prosecution and on expert opinions that were peculiar to this matter. It aimed to set no sentencing norm. Howie JA held that: 

“While the scourge of domestic violence must be dealt with effectively by the State and society and, if necessary, by the courts, it would be contrary to the values of the Constitution to hold that that scourge provides a licence to abused partners to take the law into their own hands in the absence of grounds for lawful self-defence.”

In the subsequent case of S v Engelbrecht
 the issue of women who kill their abusive partners was once again raised. Engelbrecht killed her husband after she had been subjected to long-standing domestic violence.  In assessing whether the defence of self-defence could be sustained the Court considered the gendered dimension of domestic violence.  The Court emphasised that during the course of three years Ms. Engelbrecht was abused sexually, verbally, and physically. There were at least 6-9 documented requests for help that Ms. Engelbrecht made to the police.  At the point where she had given up all hope she eventually killed her abuser.  Satchwell J in acquitting Ms Engelbrecht, contextalised her case and police inaction in the following manner:

Unfortunately the Commissioner of Police referred to a world-wide belief that police should not  interfere or become involved in household disputes.  Furthermore, research discloses this reluctance to intervene in ‘household disputes’ which is revealed in disbelieving attitudes, discouragement from laying charges, lengthy waits for assistance, accusations that complainants were lying, provoked the violence, should not be wasting police time, that charges could not be laid because of lack of evidence.  Ms. Engelbrecht was a victim not only of her husband, but all of these systemic problems throughout SAPS.
 

At the other end of the scale the South African reality at the moment is that there are ever-increasing cases of intimate femicide (women who are killed by their abusive partners).  This is the most extreme form of domestic violence with recent research indicating that every six hours a woman is killed by her intimate partner.
  Often in cases of this nature, a history of abuse is evident with police intervention often being requested yet not materialising so as to save the woman concerned.  This evidences the failure of the SAPS to deal with cases of domestic violence seriously and a failure to recognise that in a domestic violence case there is always the potential that a women’s life may be in grave danger.  Turning a woman away and refusing to arrest a perpetrator has very real consequences in terms of the possibility that a woman may be killed as a result of her attempts to seek help from police.  This context has to date not been adequately taken into account when considering the role of the police.

E.
THE KEY CHALLENGES IN RELATION TO IMPLEMENTATION AND MONITORING OF THE DVA
In terms of research conducted by the Institute of Criminology
 on the Monitoring of the Domestic Violence Act, in  2000-2001, the following were identified as gaps:

· The Act is structured in a way that requires the police and courts to work closely together.

· Social services have a role to play in terms of the provision of shelters and facilities. 

· The fragmentation of the system is particularly apparent when after-hours urgent interim protection orders are being sought. SAPS often refer women to court the following day and this may pose risks to her safety that evening.  On the other hand where police are trying to assist the lack of shelters and the waiting periods to get into a shelter negatively impact on the protection which police may be able to provide.  Shelters are also often only short term solutions. If the shelter only houses a woman for three months and she then has to leave with nowhere else to go she may be forced to return to her abuser.  This illustrates that when various state agencies have failed to work together and the system fragments, major barriers to the implementation of the DVA arise. For example, sometimes women are referred to the Magistrates Court by the police, only to have a clerk on duty at the court send them back to the SAPS and when they eventually return to the court, it has already closed.

· The lack of resources and lack of support services within the court system and SAPS also pose grave problems to the implementation of the Act.

· Insofar as the actual application for a protection order is concerned, the problems that have arisen appear to relate to the length of the Forms to be completed and the lack of assistance in over-crowded courts. The common problems relate to the identification of the domestic relationship and also the nature of the abuse. Complainants often do not receive the necessary assistance and fail to include vital information on the Form. Language barriers also impact on this process and the completion of the Forms.  The complicated Form means it is difficult and time-consuming to complete even with the assistance of a clerk.  Since the Form is the most important document upon which a magistrate relies to determine whether a protection order should be granted the fact that it is hurriedly or incorrectly filled out could have dire consequences for women.

· Courts have few resources to assist victims and volunteers from NGO’s are relied upon and are not always available to assist women.

· Further problems have been identified in terms of how Magistrates interpret the provisions of the Act, especially terms such as "emergency monetary relief," "undue hardship," and "emotional abuse." Magistrates were found rarely to provide for EMR.  Research indicated that further training and guidelines needed to be formulated for Magistrates in this regard. 

· Magistrates are also required to ensure the safety and well being of the complainant and should thus use their discretion, so as to make any other reasonable order, even where a complainant has not specified such needs on the Form. Thus, the need to complete the Form as fully as possible and to take detailed instructions from a complainant is imperative.

· Police and magistrates attitudes also negatively impact on implementation in that domestic violence is not seen as a priority or as a serious crime.  It is only treated as serious where grave injuries are sustained or weapons are involved.  Once police dispatchers become aware that the call involves a DV case then the incident is not afforded priority.  This is, however, not only due to attitudes but also due to a shortage of police vehicles.  This issue therefore turns on the issue police resources and limited resources overall to combat crimes against women.

· Research has also shown that a complainant may be in possession of a protection order but still not be protected from violence, due to a host of reasons, which need to be explored and dealt with in the legal process. A responsive approach is needed along with a more contextual understanding of the cycle of violence in intimate relationships.
The Institute for Criminology’s research has similarly found that some of the barriers to effective implementation are:

· the lack of adequate training, 

· lack of support services,

· lack of available resources, and 

· the emotional toll that dealing with domestic violence has on law enforcement personnel.  

The role of Magistrates

The role of magistrates is crucial in terms of the implementation of the Act since magistrates play a vital role in the determination of whether or not to provide a woman with a protection order.  In 2003 the Institute for Criminology
 published its findings on the role of magistrates in the application of the DVA.  The research was conducted by inter alia interviewing magistrates and interestingly it was found that magistrates themselves “expressed a great deal of frustration about the lack of specifically allocated resources to implement the Act in the way that the legislature intended. Again, overstretched courts and court personnel, insufficient office supplies and office space, lack of telecommunications, meager court budgets and other basic infrastructural needs compound an already over-burdened system. Magistrates were also very sympathetic to resource-poor police stations that had a tendency to delay responding to breaches of the protection order and serving protection orders for the courts.”
  Training on both the specific elements of the Act, as well as social context was seen as an important step in improving judicial approaches to the DVA. Workshops and working groups were also considered essential elements in training magistrates who preside over domestic violence cases. 

Myths and preconceptions about domestic violence and the intention of women who seek protection under the DVA still pervade among magistrates and require urgent attention.  This was particularly in relation to allegations of sexual abuse, emotional abuse and/or economic abuse where magistrates displayed the most skeptism.

Abuse of Protection Orders is an issue which has dramatically impacted on the effectiveness of the DVA and is an area that needs urgent attention.  Below we detail some common problems which we have encountered at WLC.

Cross – applications 

The most common situation of abuse occurs where a woman applies for a protection order and the man then cross-applies for his own order. Two applications are then before the Court.  Often the Court issue two protection orders to the effect that both parties are to stay away from each other, but this is an incorrect approach because the respondent should be opposing the interim protection order obtained against him by raising any allegations of counter-abuse in opposing papers and if necessary anticipating the return date.  The Court then needs to deal with the two allegations by both spouses in the normal course and as part of the same case. Where existing orders are in place, the courts should ensure that those orders are entered into the court file and that any new orders issued do not contradict the existing orders. A mechanism needs to be created whereby it can immediately be picked up that there is already a protection order against the respondent and he can then be referred to the correct procedure for opposing a protection order, rather than applying for his own protection order.  

Eviction orders

A further problem arises since the Act allows for eviction under extreme circumstances recognising that women have limited access to shelters and should not be forced into homelessness as a result of domestic violence.  However, research has shown that magistrates are reluctant to order evictions against respondent’s.  What often happens is that the husband has the title deed or documents for the home in his name and he then presents this to the magistrate requesting the woman to be evicted from the home as part of the counter-application process. As a result eviction orders against impoverished, poor women and children are being granted where men obtain protection orders against their wives/partners.  
The fact that an eviction may be ordered without having regard to the ordinary course of proceedings in an eviction application is a matter of some concern and needs to be addressed urgently.  For example, it needs to be considered whether eviction orders should be granted as part of the interim protection order or whether it should simply be an “exclusion order,” prohibiting the violent spouse from entering the home without necessarily evicting him/her. Our law around evictions recognises that it is a drastic remedy infringing on a number of rights and thus the section in the DVA dealing with evictions needs to be amended so as to either bring it in line with eviction proceedings in the ordinary course or to provide for a less drastic remedy whilst still protecting someone who may be exposed to grave danger (i.e. an exclusion order prohibiting the respondent from entering the premises).  Alternatively, any eviction order should be temporary to be subsequently confirmed by the High Court, though this may have implications in terms of cost. 

Divorce and Domestic Violence

The protection order is also being utilised as a "tool" in divorce proceedings particularly as leverage in custody applications and to deny access rights.  This also amounts to an abuse of process.  However, a further issue relates to the issue of conflicting orders by a domestic violence magistrate and a High Court judge in relation to custody and access post-divorce, as in some instances denying a parent access rights amounts to a variation of the divorce order.  

In the Cape High Court decision of Narodien
 Van Heerdan J (as she then was) had to consider whether a final protection order preventing a father from having access to his daughter would amount to a competing order, which in effect varied the final divorce order.  The Court came to the conclusion that a Magistrates Court cannot make a “stand alone’’ order concerning access of minor children where the parties are embroiled in a divorce dispute about access.  It was held that only the High Court in its capacity as upper guardian of all minor children has an inherent jurisdiction to consider matters involving the best interests of the child.
  In this regard the Court held as follows: 

“The mischief aimed at by [the Act] would appear to have been … to ensure that children who are at risk are protected from domestic violence and that protection of an adult applicant is not compromised by arrangements relating to contact between the respondent and any children living with the applicant (provided of course that such an ancillary order is considered to be in the interests of he child concerned).  This is a far cry from an interpretation which would empower a magistrates court to make a protection order under the DVA which consists solely of an order granting access to a minor child and/or regulating the exercise of such access.”

 

The judgment clearly sets out the role of the Magistrates Court and the role of the High Court in custody and divorce matters and disputes relating to protection orders.  It has thus become crucial for the domestic violence magistrate in cases where access may be affected to investigate whether there is a current High Court order dealing with custody and access.

The potential overlap between the Children’s Court and the Domestic Violence Courts also needs to be considered.  This is so because the Child Care Act makes extensive provision, in the interests of children, for judicial interference with the parent’s exercise of his parental powers.  This authority is vested in the Commissioner of Child Welfare having jurisdiction who exercises it after duly holding an enquiry.  The Commissioner’s authority to intervene arises when-ever a child concerned is “in need of care.”  The focus is the needs of the child, rather than the deficiencies of the parents and thus the concept of the best interests of the child has been entrenched as the paramount consideration.  Section 14(4) of the Child Care Act provides that a child will be in need of care where there is evidence to show inter alia that:

· The children live in or are exposed to circumstances which may seriously harm the physical, mental or social well-being of the children;

· The children may have been physically, emotionally or sexually abused by their caregiver.

On an interpretation of the aforegoing provision, where there is an allegation of sexual abuse, which may harm a minor child, the Children’s Court has a duty to intervene in order to protect the children and a simultaneous referral to the Domestic Violence Court may result.  

It thus becomes important bearing in mind the jurisdiction of the magistrates court, children’s court, maintenance court and High Court to prevent a multiplicity of actions and fragmentation within the system.  Domestic violence should not be dealt with on a piecemeal basis but rather in a manner which takes into account that often a woman will present with an issue of domestic violence but may also have other issues in terms of possible divorce, custody, housing and/or eviction.  Furthermore, where minor children are involved the issue may result in a need for the Children’s Court to intervene. 

F.
RECOMMENDATIONS IN TERMS OF INTERVENTIONS

Although many victims of domestic violence feel that protection orders are helpful in documenting domestic abuse, very few think that their partners truly believe that they have to actually obey the order. International research has also suggested that there are no real differences in the levels of subsequent physical violence, threats, or property damage experienced between women with and without protection orders.
 This does not mean, however, that protection orders cannot be effective.
The work of the Consortium on Violence against Women has shown that the DVA can be effective in particular circumstances. These are influenced by:

· Whether the respondent takes the protection order seriously;

· Whether the protection order sufficiently covers all of the relevant conditions required to stop the abuses that take place in domestic violence cases;

· The extent to which the police take the DVA seriously, and enforce the provisions in the Act that they are responsible for;

· Swift justice, including prompt service of the interim and final protection orders and the arrest of respondents who breach protection orders;

· The extent to which applicants “feel protected” by the protection order, as well as the extent to which applicants feel that the criminal justice system will “work for them” when necessary;

· The extent to which other role players, such as the health, welfare and correctional services sectors participate in combating violence against women;

· The extent to which magistrates are willing to grant protection orders that contain conditions which effectively, and individually, protect applicants from further abuse; 

· The extent to which magistrates are prepared to convict and sentence for breaches of the protection order;

· The extent to which magistrates create individual and creative sentencing options for respondents who breach the order and consider the effects of certain sentences on applicants; 

· The availability of resources to support police and court personnel in the administration of justice; and

· Where resources are lacking, the extent to which criminal justice personnel develop creative solutions to overcome barriers in effecting a ‘good and reliable service.
The WLC endorses these recommendations and wishes to highlight some specific interventions, which are crucial in terms of the implementation of the Act.

Insofar as the SAPS is concerned it is recommended that:

1. Adequate resources be channelled to police stations so as to equip them to respond to domestic violence.  This entails resources to ensure that an infrastructure exists in terms of which police prioritize domestic violence cases and are trained to adequately assist the complainant as opposed to simply referring them to already over-crowded courts.

2. The domino-effect of this would mean that if the police are more effective in taking complete statements from complainants when they present at the SAPS, this could assist with over-burdened courts and clerks of the court could spend more time providing applicants with more detailed information about the relevant criminal justice and civil procedures. The WLC support recommendations by the Institute of Criminology where the 2003 report recommended that, where an incident of domestic violence is reported to the police, the police should take a statement which includes the following:

· the history of the abuse;

· a description of the most recent incidence of domestic violence;

· any medical attention sought by the complainant as a result of the current incident or previous incidents or any other evidence to show that an act of domestic violence has taken place;

· the complainant’s knowledge of any previous criminal records of the accused; and

· the complainant’s knowledge of any orders against the accused (protection orders, maintenance orders, eviction orders and so on).

In terms of Clerks of the Court the following recommendations are relevant:

1. Additional staff to deal with over-crowded courts is essential and this in turn has resource implications for courts.  Where 50 women present at a Court and require assistance of the Clerk in completing the Forms it is impossible for the Clerk to spend 30 minutes (as recommended) in order to take down as much detail as possible.

2. Training in terms of the completion of the Forms and the important aspects to be filled out in relation to “urgency”, “imminent harm” and “undue hardship” need to canvassed.

3. Mechanisms whereby the Clerk can check whether there are prior or existing interim orders as against either of the parties is crucial.

4. The issue of inserting the address of the complainant and her details should be carefully weighed up particularly where she does not wish the Respondent to know her whereabouts.

5. Clerks need to be trained in relation to providing women with full particulars around the procedure and the importance of returning to court on the return date.

In terms of Magistrates the following recommendations are relevant:

1. Training of Magistrates is essential in the implementation and interpretation of the Act.  Training should be geared toward common myths and stereotypes so as to ensure that magistrates take seriously the perceived risk of applicants of further harm – whether economic, physical or emotional – when considering urgent applications.  In light of the social and legal context of domestic violence, magistrates presiding over cases of domestic violence should:

· treat each case seriously, fairly, expeditiously and with sensitivity to the race, class, gender and culture of the parties involved;

· treat cases with the appropriate urgency that each case demands;

· consider the potential lethality of domestic violence; 

· fully interrogate and consider each case; and 

· should seriously consider the “perceived risk” of  the applicant.

2. The above means that detailed facts as to the nature of the abuse needs to provided by the complainant and should be recorded on the Form so as to assist the magistrate in his/her decision.  Here the role of the Clerk of the Court and SAPS again becomes crucial.  However, magistrates should also be pro-active and obtain further detail from a complainant when she presents in chambers so as to ascertain  “undue hardship” and any “imminent harm.”  The lack of information on the Form can never be construed as meaning that the claim is vexatious, not serious or false.  The Institute for Criminology suggests in its Report that in order to circumvent ‘personal biases’ by magistrates, decisions should be based on the facts that are presented to the court and on intensive interrogation of those facts, with the applicant and the respondent, on the Return Date. It is important to note that the regulations to the Act do provide that the applicant may be prosecuted if he or she knowingly gives false information when applying for a protection order or when laying a criminal charge, and that this information is conveyed in a notice to the applicant. In order for the Act to work effectively, when making the decision to grant a protection order, or specific conditions as part of the order, the magistrate must assume that the applicant’s reason for applying for an order, and the contents of the order, are true and accurate until proved otherwise.

3. Training for magistrates also needs to be geared toward dealing with issues of cross-applications, evictions, interpretation of the Act and matters involving divorce, custody and/or maintenance.  An holistic approach should be adopted at all times.  

4. Insofar as cross-applications and divorce and custody disputes are concerned it is recommended that a mechanism be created whereby the system is able to pick up whether any previous or existing orders exist between the parties.  This should be canvassed by magistrates and clerks when assessing whether to provide an interim protection order.  Under no circumstances should two protection orders be issued against parties in what is clearly a response to one party obtaining a protection order. Where allegations of abuse and counter-abuse are made magistrates need to bear in mind the context of violence and that often women do retaliate and fight back. However, this does not mean that they pose imminent harm or risk to the man concerned.  In cases where an order may impact on access to children, the clerk and magistrate concerned needs to assess the situation and investigate any order made by the High Court so as not to make a conflicting order.

5. Insofar as evictions are concerned it is recommended that in view of the serious implications and grave impact an eviction order may have on a person’s housing one needs to move toward “exclusion orders” whereby a person may not enter the house for a specified period and at the Return Date has to show cause as to why he/she should be allowed back into the home.  Any eviction order should be temporary bearing in mind that in our law eviction proceedings need to be done in accordance with recognised procedures.  Furthermore, vulnerable groups such as women, the elderly and children need to be protected from eviction orders and attempts need to be made to find suitable alternative accommodation.  Caution should be exercised when dealing with eviction and/or exclusion remedies.

6. Resources need to be provided so as to ensure that after-hours applications can be dealt with.

At a more general level it is crucial for the criminal justice system to recognise the inter-relatedness of other issues within the context of domestic violence. Often a woman has issues in relation to maintenance, housing, divorce, custody, HIV and employment.  In addition, other court processes may be running simultaneously alongside the DV process.  A mechanism needs to be created whereby within the same court building different court officials are alerted toward other areas and the social context within which a woman presents her case.  For example, a DV client may simultaneously be involved in a Children’s Court enquiry where there are allegations of abuse against the child, divorce proceedings may also be underway, as well as possible maintenance claims.  These all need to be considered so as to avoid a fragmentation of the system with women attending different courts having to “re-tell” their stories within the same court building on different days of the week, before different magistrate’s, with each judicial officer providing different and often conflicting remedies and relief.
In the final instance it is hoped that we will move toward a system in terms of which the South African government will take all steps so as to:

· Ensure that women have access to justice by implementing laws and encouraging women to turn to the justice system and supporting those who do;

· Provide adequate protection for victims of violence;

· Ensure effective and impartial police investigations and practices at a magistrates court level, which are responsive to victims concerns and needs;

· Provide training and educational programmes on domestic violence state agents including judicial and law enforcement personnel and those working in the health sector;

· Provide support services for victims in the form of shelters, counselling services and access to legal and medical services;

· Provide resources to police and magistrates to ensure effective implementation of the Act;

· Study patterns of gender-based violence and prepare statistics on the basis of disaggregated data.

G.
ROLE OF PARLIAMENT AND THE JOINT COMMITTEE

The aims of the national gender machinery have been described as transforming institutions, procedures, consultative processes, budgetary allocations and priorities of government so as to take into account the needs and aspirations of women.
  The rationale of the gender machinery is really to integrate gender perspectives into government policy.  In Parliament the formal arm of the national gender machinery is the Joint Monitoring Committee  (JMC) which has as its principal responsibility the monitoring and evaluation of progress with regard to the status of women in South Africa.  Whilst the JMC does not have a direct role to play in the passing of legislation or Bills it is empowered to make recommendations to both or either of the houses or any Committee on any matter within its mandate.

Since the DVA was a piece of legislation where the JMC played a crucial role in advocating and prioritising the passing of the Act, this Committee now has the task of pointing out where the DVA has not managed to effectively assist women and to provide guidance to Parliament in relation to the shortcomings in the DVA and its implementation.  Ongoing monitoring and evaluation is essential so as to ensure that progressive legislation fulfills the tasks it sets out to do.

The WLC hope that the submissions and issues raised at these hearings will be taken forward in a concrete, systematic manner so as to ensure that  change comes about.  Processes such as this whereby civil society is given an opportunity to engage with the Committee are useful and imperative so as to ensure that Parliament fulfills its mandate in terms of gender quality.  Wilts critiques of where the system is not working are useful, it is similarly important that we come up with solutions and recommendations so as to ensure that the process is taken forward in a holistic manner by the JMC.   

H.
CONCLUDING REMARKS

On the basis of the analysis offered here, this submission urges the Joint Committee to consider the following as key issues in evaluating progress made to date and determining the way forward in terms of better service delivery:

1. Practices and strategies should be dynamic and responsive to changing circumstances and conditions, rather than seen as fixed. They are incremental and should emerge from a process of ongoing reflection, evaluation and adaptation.

2. What do the women whom the intervention is intended to benefit think of it? How frequently are their opinions and experiences sought? How do their perspectives and needs match those of the implementers? How is a balance struck? Good practices and strategies should be explicit in identifying which women they are designed for and should prioritize marginalized women.

3. Human and material resources are required to effectively implement legislation. Engagement with budgeting processes may be one means of ensuring that such resources exist. 

4. Laws cannot function in isolation from the other essential social support required by abused women. Piecemeal and ad hoc changes designed to improve the implementation of legislation are ultimately limited if there is no larger framework guiding thinking around combating and eradicating violence.
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