







19 May 2006

Summary and Analysis of the Sectional Titles Amendment Bill (B – 2006)

1. Background

1.1 Sectional Title Scheme

The Sectional Titles Act is the legislation that governs apartments, flats, townhouses, office blocks and other building blocks where a multiple owners hold a type of property ownership known as a “sectional titles”. A sectional title unit consist of a section of a building/s, together with an undivided shared property known as “common property” such as lobbies, lifts, parking bays, driveways, garden, etc.  All the sections together with common property comprise a “sectional title scheme’.  The Sectional Title Development Scheme, (usually referred to as a “scheme”) provides for separate ownership of a property by individuals in a unit.

1.2. Body Corporate

The Body Corporate is the collective name given to all the owners of Units in a Scheme. It comes into existence as soon as the developer of the Scheme transfers a Unit to a new owner. All registered owners of Units in a Scheme are members of the Body Corporate. The Body Corporate controls and runs the Scheme. Day-to-day administration of the Scheme is vested in Trustees who are appointed by the Body Corporate.
 The Body corporate manages and makes decision about the building development and in particular the common property. Major decisions regarding the Scheme are made by the Body Corporate, usually at the Annual General Meeting (AGM), or at a special general meeting.

2. Objectives of the Sectional Titles Amendment Bill (B-2006) 

The Sectional Titles Amendment Bill was tabled in Parliament in May 2006. as section 75.  The main purpose of the Bill is to amend Sectional Titles Act, 1986  (Act No. 98 of 1986).

The main objectives of the amendments are to:

· Provide for the registration of a sectional mortgage bond over an exclusive use areas
 and undivided shares in exclusive use areas.

· Extend the manner in which a body corporate may acquire land for the extension of property.

· Provide for substitution of the reference to the repealed Land Survey Act, 1927 (Act No. 9 of 1927).   

3. Specific Amendments to the Sectional Titles Act

Clause 1

Clause 1 amends section 1 of the principal Act. In section 1 of the Act the definition of “sectional mortgage bond” provides for a registered lease to serve as security under a sectional mortgage bond. The problem with this is that it may be interpreted as providing for a short-term lease to serve as security under a sectional mortgage bond. A short-term lease cannot serve as security under a sectional mortgage bond because it is not deemed to be immovable property. The amendment in the clause seeks to rectify this situation by providing in the definition that a sectional mortgage bond may only be registered over long-term leases (which is not less than ten years).

The other proposed amendment seeks to provide for the registration of mortgage bond over exclusive areas in the definition of “sectional mortgage bond”. The exclusion for registration of mortgage bond over exclusive areas in the principal Act causes practical difficulties due to the connection between exclusive use areas and the relevant sections in a sectional title scheme.    

The last amendment in the clause proposes amendments to definitions of “Chief Surveyor General” and “Surveyor General” to replace reference to the repealed Land Survey Act, 1927 with Land Survey Act, 1997 (Act No. 8 1997), in order to reflect the correct statutory position.

Clause 2

Clause 2 amends Section 15B of the principal Act.  Section 15B(5) of the Act provides for the registration of a certificate of registered sectional title in respect of a joint owner’s share in a unit. While section 15B (3) does not provide for the registration of a sectional title deed in respect of a joint owner’s share in an exclusive use area or a real right reserved under section 25 (1) of the Act. As result the joint holder of an exclusive use area or real right is not in a position to obtain a separate title deed for his/her undivided share. This means that for a joint owner to deal with his or her share in an exclusive use area or real right, it is necessary that a title deed be issued.

The amendment in clause 2 seeks to address this predicament. It proposes for the provision of the registration of a certificate of real right in respect of a share in an exclusive use area or a right reserved under section 25 (1) of the Act.

Clause 3

Clause amends section 26 of the principal Act. Section 26 of the principal Act empowers a body corporate to purchase land to extend the common property. The problem with this is that the Act does not provide for the acquisition of land in any other manner, for example, by donation, exchange or inheritance. The proposed amendment in the clause is to empower the body corporate to acquire land by other means.

Clause 4

Clause 4 amends section 36 of the principal Act.  The definition of the “owner” provided in section 36 (2) has not been amended to be in par with several amendments made to the definition. The existing definition of “owner” does not provide for ownership by way of a lease and the proviso in 36(2), which still refers to a lease of a unit contemplated by paragraph (b) of the original definition of “owner” has thus become obsolete. The proposal in clause 4 of the Bill seeks to rectify the situation by deleting the proviso to section 36(2) of the Act.          

Clause 5

The principal Act contains references to the Land Survey Act, 1927 (Act No. 9 of 1927), which was repealed by the Land Survey Act, 1997 (Act No. 8 of 1997). The proposal in clause 5 seeks to reflect the correct statutory situation.

4. Issues to consider 

· Land Survey Act, 1927 was repealed already by 1997 leaving a gap in the Sectional Titles Act. Why is the reference to the repealed Land Survey Act, 1927 in the Sectional Titles Act only dealt with in this Bill? Were any problems encountered in the previous years or do the department forsee any problems to be encountered in future due this oversight?

· Last year the Committee dealt with a Bill amending Sectional Titles Act. Almost all the amendments in this Bill could have been addressed there already. Does this mean that the Committee should expect another Bill amending the Sectional Titles Act in the following year, as it seems that amendments are done in piecemeal?  
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� In certain instances parts of the common property may be delineated as an exclusive use to exclusive use of such area is conferred on an owner, e.g. a parking bay. 
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