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(SAIPA)  

 
 

31 May 2006 
 
National Treasury, and 
South African Revenue Service 
 
 
Submitted by e-mail:  acollins@sars.gov.za  and 

pearl.malumane@treasury.co.za 
 
 
RESPONSE IN TERMS OF CALL FOR COMMENT – DRAFT LEGISLATION 
ON THE TAX AMNESTY FOR SMALL BUSINESS 
 
 
With reference to your call for comment regarding the draft legislation on the 
Tax Amnesty for Small Business as published on the SARS and National 
Treasury websites on 4 May 2006, as well as, reference to the explanatory 
memorandum published on the Small Business Tax Amnesty and amendment 
of Taxation Laws Bill (2006) and the National Budget presented on the 15th 
February 2006, hereby the comments from the Tax Committee of the South 
African Institute of Professional Accountants. 
 
1. Firstly, we would like to commend the Minister of Finance for granting 

this opportunity to allow small businesses to become compliant and 
contribute to the future of South Africa, as the biggest hurdle for such 
small businesses is the financial burden and fear of prosecution. 

 
2. The period for application is expressed as being from 1 August 2006 to 

31 May 2007. It is noted that it would take some time for qualifying 
taxpayers to gather the required information and documentation. 
Where the taxpayer is already registered but whose income from small 
business activities has not been declared or has been understated, the 
2006 tax year return will be due, even with extension granted, before 
the expiry date of application (31 May 2007); and if proper disclosure is 
made before submitting application for amnesty SARS could raise 
questions or make inquiries which would infringe on the taxpayers 
ability to apply for the amnesty. As an alternate, the taxpayer may 
make false disclosure to retain the status quo until the amnesty 
application is made, which is an offence. Where the taxpayer is not yet 
registered for tax, the registration process for the years after 2005 tax 
year could delay the 2006 tax year registration and disclosure 
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requirements. If the taxpayer fails to submit the 2006 tax return until 
application is made, penalties and possible legal processes could be 
instigated against the tax payer by SARS.  

 
3. The National Budget speech documentation clearly states that the 

amnesty would first be made available to the Taxi industry and 
thereafter to other small businesses. The documents and draft 
legislation makes no such distinction. Hopefully, this staggered 
approach, if still to be implemented, would not delay or affect small 
businesses or taxpayers with small business activities that are not 
involved in the taxi industry! 

 
4. The documentation and draft legislation makes provision for some 

degree of confidentiality. However, if the taxpayer application is not 
successful, will the information and documentation submitted be used 
against the taxpayer for raising assessments, additional assessments, 
or even prosecution; or will the application be destroyed/locked? What 
recourse will the taxpayer have if the documentation or information is 
used against them at a later stage? 

 
5. The levy of 10% of the taxable income as determined for the 2005 year 

of assessment, ignoring prior year losses brought forward, for amounts 
which were not declared to SARS before 15 February 2006 appears to 
be reasonable when considering the scope of taxes covered by the 
amnesty. However, what if the 2005 year of assessment ends in a loss; 
it is presumed that the levy will calculate to null, but will the loss for 
2005 tax year be carried forward? The draft legislation and 
documentation fails to deal with the probable penalties and interest that 
will be raised for late submission of the 2005 tax return and the late 
payment of the tax (including provisional tax) liability relating to the 
2005 and 2006 tax years.  

 
6. It is expressed that the tax amnesty relief will extend to include where 

employees’ tax was withheld or deducted but not paid over to SARS in 
any year before the 2005 tax year. If employees’ tax was withheld the 
taxpayer’s employee would have received a IRP5 certificate used in 
completing and submitting personal tax return which may have lead to 
a refund of such taxes that was never paid across to SARS. Also, the 
taxpayer may have withheld the employees’ tax never issuing a IRP5 
certificate and the employee has had to pay the taxes again, or may 
still be attempting to get the certificate from the employer; can IRP5 
certificates then be issued for the employees’ tax withheld/deducted 
from the employee while the non-payment of such employees’ tax to 
SARS will be covered by the amnesty! 

 
7. It is expressed that the application must be submitted with specific 

documentation, including a statement of assets and liabilities for the 
2005 tax year. It should be noted that SARS would in many cases not 
have past assets and liabilities statements available to aid auditing of 
the application and 2005 tax year taxable income. If the applications 
are done confidentially, the future use of such statements would be 
limited. Not all taxpayers will be required to furnish assets and liabilities 
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statements in future tax years! If the assets and liabilities statement 
fails to aid the process of evaluating the amnesty application, then it 
should be considered not to be a required document as such document 
may prevent some taxpayers from taking this opportunity (a person that 
was not registered for tax will be wary of the statement’s use and 
relevance) and could also delay the application process.  

 
 
We have no other submissions regarding these documents and the draft 
legislation. 
 
If you require any further information or clarity regarding any of our comments, 
please do not hesitate to contact us. 
 
 
Prepared by Ettiene Retief  
Chairman of the Tax Committee  
South African Institute of Professional Accountants 


