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SOUTH AFRICAN POLICE
SERVICE RESPONSE TO
SUBMISSIONS ON
MERCENARY BILL

COMMENTS

+ Submissions stimulated debate and added
value to it.

+ We categorized issues and it is trusted that
our comments will assist committee.

+ Some issues are really policy issues, and
our comment will be limited to the legal
dimension.

STRUGGLES, etc FROM
“ASSISTANCE OR SERVICE"

— =+ In infemational kaw, iberation struggles fall within the
context of *international conflict”™ therefore Prolocol | of
the Protocols to the Geneva Conventions is applicable to

“convention offences
terronism thus exclusion only apply ko the genaral offence
of lemorism.

= = At initial briefing already recommended thal inlernatonal
Law Advisers should be inwolved in order 1o consider
whether it must be retained. It is eventually a policy
decision.

DEFINITION OF “ARMED
CONFLICT"

+ Consider —

+ Rewview of definition of armed conflict.

+ Dewveloping jurisdictional grounds for when declaring an
area of armed conflict

= . Consider whether~Armed conflict™ within contex! of

Bill, should only be those prociaimed by President.

= + No formal way of determining when armed conflict

starts or ceases in intemational law.

+ Nole NZ legestation -no definilion of armed conflict or
declaring act applicable to specific countries critenia in
MZ Act-paricipation in hoslilities in an armed conflict.




ARMED CONFLICT:
TYPES

= = Internal armed conflict

+ Intemational armed confiict.

+ |ntemationafised armed conflict.

= (Classical examples of armed conflict-
: * General War

+ Limited conflict
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DEFINITION OF

=  “MERCENARY ACTIVITY”

= Consider the INCIUSION Of SUCH Oelnion h me
Bill. Use New Zealand Mercenary Activities
{Prohibition) Act, 2004,

= + Person recruited, in order to take part in hostilities in an

amed conflict, or concerted acl of violence,

=+ purpose,. or oné of whose purposes, in taking part in

hostilities in the armed confiict, or concented act of
vidlence, is making significant private gain.

+ promised or paid by, party to the armed conflict material
compensalion substantially in excess of that promised or | .
jpaid to combatants of similar rank and funclions in armed
forces of that party

==  DEFINITION: “MERCENARY
- ACTIVITY” CONTINUED

— * Person not mercenary if-

= A citizen of a party to the armed confiict or
ordinarily resident in teritory controlied by a
party to the armed conflict.
+ a member of the armed forces of a party to the
=  armed conflict

+ sent by a State that is not a party to the armed
confiict on official duty as a member of its
armed forces .

: - takhgpartm—[a}apﬁamwmn
= for any of the purposes of the United Nalions |

DEF. “MERCENARY ACTIVITY”
CONTINUED...

+ Person not a mercenary if-

* Performing the detection, cearance, deactivation, or
destruction of mines or unexploded ordnance, other than
in a combat role

== + the delivery of humanitarian aid.
— + gdomestic policing duties or other lawful activities of a

similar kind involving the protecfion of individuals or
property.

= Offence of mercenary activity only if directly
participating in act of hostility in an armed
con
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assistance” and “assistance or service”.
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organisations, and certain NGO's which act m Suppans.
of peace, operalions and their personmne! permanenthy;
AND

= Discretion to exempt orgarsations which are not

generafty axempled in respect of particular events, as
seclion.
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= . HUMANITARIAN ASSISTANCE
= - ALTERNATIVE

+ Reporting obligation- only applicable to
RSA based humanitarian organisations.

ENLISTMENT IN FOREIGN
ARMED FORCES

+ Propose retaining for application for
permission for enkistment.

= + Once permission is granted, should not lapse

ance person is deployed in confiict by
employer.

= + Make provision for revoking permission in

specified circumstances such as imtemnational
obligations, furthering of terrorism by such
participation or if deployment is contrary to UN
Resolutions.

NGO’s INVOLVED IN
ADVISORY CAPACITY

+ Definition of mercenary activity, if
reviewed should address the problem
raised in this regard.

: EXCLUSION OF ASSISTANCE OR SERVICE
UNDER BANNER OF X, AL, SADC TO THEM OR
PERSONS EMPLOYED BY THEM IN
PEACERKEEFING

* See NZ legislation.

- + It could be stated that the above will not be

“mercenary activity™ or “assistance or
services” with reference to definitions
thereof in Bill.
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- PRIVATE MILITARY/SECURITY
COMPANIES OPTIONS

: *+ RSA nationals and permanent residents must
apply o contract to perform military/security
functions other than being combatant in areas of
armed conflict, which by definition is mercenary
activity.

+ Propose Registration required to perform security
sarvices outside RSA by means of amendments
to PSIRA legislation.

» Reporting to PSIRA of deployments abroad, in
respect of functions, duties, etc.by such

registered companies.

- PENALTIES FOR CLAUSE
2(a) to (d), 3(a) to (d)

* This is not omitted as stated in some
inputs, but is addressed in the Schedule,
by amending legislation pertaining to
prescribed sentences.

EXTRATERRITORIAL
= JURISDICTION OVER NON-

=) a person who was armested in the territory of the Republic, or

territorial walers o on board a ship or aircraft registered or

@quired Io be registered in the Republic al the ime the offence

E—Tome submissions m‘ the deletion of {c) abowe.

B on clause, however, exaclly the same as New Zealand
gistation. Howewver, scope of NZ Legisiation not as broad in
Eespect of mercenany achivity
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Brmied and mercanary activity”, the jurisdiciion can
ain as it is. cmﬁuqmmmmhmd

NON REFERENCE TO

== M INTERNATIONAL INSTRUMENTS

=, In some inputs the absence of a reference in

the Preambile of the Bill to the AU and UN
Instruments relating to mercenary activities
has been questioned.

= RSA not a Party to UN or AU Conventions

+ AU Convention will possibly be reviewed in the
near future.
If RSA is to become a Party to these
mmrummnmmnbemmu




OFFENCES

+ Mercenary activiies.

+ Recruitment, training.

== . Financing.

== + Military assistance without permission
* Non notification of performing security
senvices

= -+ Training of prospective mercenaries or
mercenaries

that combatants have their ights respectad. Whie they
are stii mandated to adhere io the customs and nules of
wat, upon capture, this uncertain status means thal
PMC employees are at risk of not receiving the IHL
guarantesd protection and may even be tried as
criminalks

= Members of security services attracted by sharl term
prospects ai high risk

IES WHICH PERSONS
SHOULD BE PROSCRIBED TO
PERFOM, ARE:

1. direct participation in hostilities;

= 2. use, renrumn.firmngamumnmg

- achvihesﬂﬂtmuidieadtnahmai
outcome;

= 4. assistance to governments that are not

intemationally recognized, non-state
armed actors, or imegular forces;

~ ACTIVITIES WHICH SHOULD BE
PROSCRIBED

== 5_acts that might lead to human rights

violations or internal repression;

== 6. looting, plunder, and other illicit

economic activities such as mineral
extraction; &

— 7. unauthorised procurement and

brokering of arms.
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'SIPSC'S

THAT REQUIRE REGULATION

+ 1. military advice and training;
+ 2. arms procurement;

— + 3. logistical support;
— +4. security services;

+ 5. intelligence gathering; and
= . crime prevention services.

= « ‘The rise and rise of Private Military

Companies’: By Hyder Gulam




