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SOUTH AFRICAN POLICE
SERVICE RESPONSE TO
SUBMISSIONS ON
MERCENARY BILL

COMMENTS

+ Submissions stimulated debate and added
value to it.

+ We categorized issues and it is trusted that
our comments will assist committee.

+ Some issues are really policy issues, and
our comment will be limited to the legal
dimension.

STRUGGLES, etc FROM
“ASSISTANCE OR SERVICE"

— =+ In infemational kaw, iberation struggles fall within the
context of *international conflict”™ therefore Prolocol | of
the Protocols to the Geneva Conventions is applicable to

“convention offences
terronism thus exclusion only apply ko the genaral offence
of lemorism.

= = At initial briefing already recommended thal inlernatonal
Law Advisers should be inwolved in order 1o consider
whether it must be retained. It is eventually a policy
decision.

DEFINITION OF “ARMED
CONFLICT"

+ Consider —

+ Rewview of definition of armed conflict.

+ Dewveloping jurisdictional grounds for when declaring an
area of armed conflict

= . Consider whether~Armed conflict™ within contex! of

Bill, should only be those prociaimed by President.

= + No formal way of determining when armed conflict

starts or ceases in intemational law.

+ Nole NZ legestation -no definilion of armed conflict or
declaring act applicable to specific countries critenia in
MZ Act-paricipation in hoslilities in an armed conflict.




ARMED CONFLICT:
TYPES

= = Internal armed conflict

+ Intemational armed confiict.

+ |ntemationafised armed conflict.

= (Classical examples of armed conflict-
: * General War

+ Limited conflict
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DEFINITION OF

=  “MERCENARY ACTIVITY”

= Consider the INCIUSION Of SUCH Oelnion h me
Bill. Use New Zealand Mercenary Activities
{Prohibition) Act, 2004,

= + Person recruited, in order to take part in hostilities in an

amed conflict, or concerted acl of violence,

=+ purpose,. or oné of whose purposes, in taking part in

hostilities in the armed confiict, or concented act of
vidlence, is making significant private gain.

+ promised or paid by, party to the armed conflict material
compensalion substantially in excess of that promised or | .
jpaid to combatants of similar rank and funclions in armed
forces of that party

==  DEFINITION: “MERCENARY
- ACTIVITY” CONTINUED

— * Person not mercenary if-

= A citizen of a party to the armed confiict or
ordinarily resident in teritory controlied by a
party to the armed conflict.
+ a member of the armed forces of a party to the
=  armed conflict

+ sent by a State that is not a party to the armed
confiict on official duty as a member of its
armed forces .
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= for any of the purposes of the United Nalions |

DEF. “MERCENARY ACTIVITY”
CONTINUED...

+ Person not a mercenary if-

* Performing the detection, cearance, deactivation, or
destruction of mines or unexploded ordnance, other than
in a combat role

== + the delivery of humanitarian aid.
— + gdomestic policing duties or other lawful activities of a

similar kind involving the protecfion of individuals or
property.

= Offence of mercenary activity only if directly
participating in act of hostility in an armed
con
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assistance” and “assistance or service”.
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organisations, and certain NGO's which act m Suppans.
of peace, operalions and their personmne! permanenthy;
AND

= Discretion to exempt orgarsations which are not

generafty axempled in respect of particular events, as
seclion.







