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EXECUTIVE SUMMARY

The BAPSC supports the appropriate regulation of the private security industry. The BAPSC believes that those providing services in international conflict zones should play a helpful, globally sanctioned role, and should operate in a regulatory environment in which international human rights violators are prosecuted.

The Bill, which will repeal the current Regulation of Foreign Military Assistance Act, 1998 ("the FMAA"), regulates much more than so-called mercenary activity ie "combat for private gain in an armed conflict".  It also seeks to regulate (but really to criminalise, subject to obtaining authorisation from the National Conventional Arms Control Committee ("the NCACC")) "assistance or service in an area of armed conflict" by any person; prohibit South Africans from enlisting in "foreign armed forces" without authorisation; and prohibit any person from taking part in "humanitarian assistance in an armed conflict" unless authorisation is granted.  The Bill's attempt to regulate, worldwide, the last three activities, gives rise to serious international and constitutional law concerns.

On an international level, the Bill will criminalise activities that are essential for the protection and restoration of basic human rights in conflict zones, even if they have no link to South Africa whatsoever and are entirely legal where they take place.  If authorisation is not obtained in South Africa, a fifteen year minimum sentence may be imposed for unauthorised "assistance or service to a party to an armed conflict", such as the provision of private security, medical, de-mining, personnel recruitment or training services, as well as the provision of financial, logistical or intelligence support.  For example, where an Afghan-owned private security company employs Afghans to provide security services the government of Afghanistan, both the company's officers and employees will commit an offence under the Bill if they fail to obtain authorisation in South Africa.  They face arrest if they ever travel to the Republic.

Similarly, as the Bill expressly requires those who wish to provide humanitarian assistance to obtain the South African government's prior permission, on pain of criminal penalty, it will have an adverse effect on international humanitarian activities in armed conflicts anywhere in the world.

There is no basis in international law for the criminal jurisdiction the Bill asserts over the nationals of other states, and the Bill's authorisation requirements are tantamount to the forced global licensing of private security services and humanitarian aid organisations (among many others) in areas of armed conflict.  

On the other hand, the Bill excludes from the definition of "assistance or service" acts in furtherance of a struggle for national liberation or against colonialism or occupation by foreign or alien forces, and no authorisation is needed where such acts are "in accordance with the principles of international law".  Whether such acts or services are in accordance with international law will inevitably be extensively contested and will mire South Africa's courts in insoluble interpretative difficulties.  This exemption may also, inadvertently, encourage activity that is contrary to international law.

Where South Africans provide legitimate services in areas of armed conflict, as a result of the Bill's overbreadth and vagueness, the Bill infringes their constitutional rights to freedom and security of the person, equality, freedom to choose a trade, occupation or profession, property, and fair trial rights.  It is also contrary to established constitutional principles, such as the principle of legality, which prescribes, among other things, that the legislature must pass legislation that is reasonably clear and precise.  Legislation must enable citizens (and in the case of this Bill, foreign nationals worldwide) and officials to understand what they may and may not do – something the Bill fails to do by its lack of proper guidance to the NCACC on the criteria for granting authorisations.    The Bill may, by reason of these unconstitutional features – and contrary to the explanatory memorandum to the Bill – inhibit rather than advance prosecutions.  

In addition, the Bill or its enforcement could amount to unfair and inequitable treatment of UK investments in South Africa, or constitute an expropriation (widely defined) of such investments, resulting in a breach of the 1994 UK-South Africa bilateral investment treaty.

The NCACC, as a body of senior politicians established to control the trade in conventional arms, is not the appropriate body to evaluate applications under the Bill.  It lacks the expertise to make the complex legal judgments which the Bill requires.  The Bill also lacks procedural safeguards to preserve administrative justice, such as an appeal mechanism and time limits for the consideration of authorisation applications.

Despite the widely acknowledged difficulty of regulating activity outside a country's territorial borders, the Bill has apparently been developed without any input from intergovernmental organisations, NGOs, humanitarian agencies, private security companies and other stakeholders.  The Bill should therefore be withdrawn for further discussion, in order to accomplish legitimate objectives, but do so in a way consistent with basic principles of domestic and international law.
CONTENT OF BAPSC'S SUBMISSION

· About the British Association of Private Security Companies

· BAPSC support for regulation of participation by South Africans in areas of armed conflict

· Lack of consultation

· International role of the private security industry

· The role of South Africans in providing protection services internationally

· Infringement of constitutional rights and principles

· Adverse effects in international law

· Near limitless extra-territorial application

· Failure to provide for a transitional period to obtain authorisation

· Adverse effect on international humanitarian assistance

· Vague and uncertain exemption for activities by unspecified armed groups
· Request for further consultation and suggested amendments to the Bill
ANNEX I: INTERNATIONAL LAW IMPLICATIONS

ANNEX II: CONSTITUTIONAL IMPLICATIONS

About the BAPSC

The British Association of Private Security Companies has been formed to promote, enhance and regulate the interests and activities of UK based firms and companies that provide armed security services in countries outside the UK.

The BAPSC supports a regulatory framework to manage the involvement by South Africans in areas of armed conflict …

The BAPSC supports appropriate regulation of the private security industry to ensure a high level of transparency, so that those providing services in international conflict zones play a helpful, globally sanctioned role, in which international human rights violators are prosecuted.

…but, unfortunately, the Bill has not been accompanied by consultation with affected parties…
The BAPSC is, however, concerned by the lack of public consultation
 in connection with the Bill's drafting, given BAPSC members' experience and expertise in dealing with such regulatory issues and in the light of the Bill's potentially adverse consequences.

…with the result that, as drafted, the Bill is overly broad and significantly  flawed.

The Bill in fact regulates a wide range of activities apart from direct participation as a combatant for private gain in an armed combat.  First, the Bill seeks to "regulate" (but really to criminalise, subject to obtaining authorisation) "certain assistance or services in an area of armed conflict", eg the provision of private security services.  Second, the Bill seeks to prohibit South Africans from enlisting in "foreign armed forces" without authorisation.  Third, the Bill seeks to prohibit taking part in "humanitarian assistance in an armed conflict" unless authorisation is granted.  The prohibition and criminalisation of these activities in particular gives rise to serious concerns.  The Association therefore proposes that the Bill is amended in consultation with the BAPSC and other industry bodies to give effect to its aim of regulating the participation by South Africans in international conflict zones.  It is, however, critical that the Bill is amended to avoid the severely adverse consequences likely to follow if it is adopted in its current form.

The private security industry plays an important and helpful role in conflict zones internationally…
The global private security industry plays a key role in conflict resolution and avoidance, peacekeeping and humanitarian aid.  Industry bodies such as the BAPSC set standards to govern the industry and many BAPSC members enforce their own codes of ethics.  This is why BAPSC members are relied upon by international organizations, governments, NGOs and commercial clients.  The British Foreign Affairs Committee recently recognised that private security companies provide support to intergovernmental organisations such as the United Nations, NATO and the European Union, including security guarding, logistic support and removing land mines.  The report noted the legitimacy of these activities and the reliance by the UN and other intergovernmental organisations on such private companies is relatively uncontroversial.
  BAPSC member companies can be mobilised quickly and efficiently and provide crucial specialised services which are critical to fulfilling the important objects of international humanitarian law and precepts of the Geneva Conventions.

…and in key areas, South Africans are an important component of legitimate private security operations.

Internationally, thousands of South Africans are involved in providing crucial de-mining, logistics, medical and security services all over the world – in conflict and post-conflict environments – with a view to reestablishing peace and stability.  The reconstruction effort in Iraq, which the South African government supports through its recognition of the Iraqi government, is one of many areas of significant global importance in which South Africans play a major role in contributing to peace and stability.
  There are substantial numbers of South Africans active in Iraq's reconstruction efforts.  They are pivotal to the reconstruction work overseen by the Projects Contract Office, the co-ordinating agency responsible for a wide range of reconstruction projects in Iraq such as schools, water-treatment plants and power stations.  Earnings by South Africans in Iraq generate significant foreign revenue, estimated at between US$360 000 000 and US$600 000 000 per annum.  Most of this revenue is remitted to South Africa.
The Bill infringes constitutional rights and principles…
As currently drafted, the Bill significantly oversteps its constitutional mandate and infringes a number of constitutional rights and principles, owing to: 

· the vagueness and overbreadth
 of some of its key provisions, and in particular its broad definitions of "assistance or service" and "armed conflict"; 

· the severe criminal penalties it seeks to impose; 

· its failure to comply with the constitutional doctrine of legality; 

· impermissibly vague discretions granted to the administrative body responsible for the Bill's administration, the National Conventional Arms Control Committee ("NCACC" or "the Committee");

· its limitation of the rights of freedom and security of the person, equality, freedom to choose a trade, occupation or profession, property, and fair trial rights, without a reasonable and justifiable justification for the limitation.

A law that over-reaches to strike at basic human rights and undermines fundamental constitutional principles is antithetical to South Africa’s new legal order.  In the context of government's attempt to prohibit its citizens' participation as combatants for private gain, the warning of principle by Justice O’Regan in Kaunda
 is not misplaced:


"



It should be stated that there can be no doubt that it is important that … our government … take steps to minimise the threats that mercenary activity often presents to the independence, sovereignty and security of other governments.  Nothing in this judgment suggests otherwise.  However, in carrying out these tasks, it is imperative that internationally recognised human rights norms must not suffer." (Our emphasis). 

Importantly, the Committee was established for the purpose of controlling trade in conventional arms and is not appropriate to discharge the sweeping regulatory functions assigned to it under the Bill, including determining issues such as whether authorisations would be in conflict with South Africa's constitutional obligations. 
… and goes against the grain of recent measures that have or are being developed to regularise the provision of transnational security and other non-combative services in conflict and post-conflict areas.

A key motivation for outlawing private military activity in the past has been the grave violation of human rights by private armies – and the tangible potential for future violation. Examples cited by Amnesty International include Irish mercenaries allegedly acting as paid assassins in Namibia and French mercenaries training and leading private armies in the Comoros.
  So, too, in the African context, private military companies have been hired to overthrow governments.  The most recent reports of the UN Special Rapporteur on the question of the use of mercenaries, Shaista Shameen, ("the UN Special Rapporteur") and comments by the various governments, however, recognise that the security and peace-building activities of the private security companies are qualitatively different from the combative associations of mercenaries of the past.
  This also partly explains why so few countries have signed up to the potentially wide and uncertain definition of "mercenary" in the 1989 International Convention against the Recruitment, Use, Financing and Training of Mercenaries.
 

The trend is certainly not to criminalise the private security companies’ conduct. It is to recognise the pivotal contributions to peace and stability that private security companies make in conflict and post-conflict scenarios and to establish a dialogue between them, the many governments that employ them and international human rights organisations in a search for a common adherence to certain key professional norms. The emphasis in international relations and law is, thus, currently on developing standards and codes of conduct which would require private peace and security companies (as well as many other legitimate professional pursuits) to respect human rights and principles of international law. The UN Special Rapporteur has interacted closely with many private security companies in pursuit of this aim and has called for a "pragmatic approach" to the issue, entailing companies’ "self-regulation", economic "sustainability" and respect for human rights norms.
 The latest meeting took place in London in June 2005. The UN Special Rapporteur’s work will now be taken over by a UN working group, consisting of five independent experts, one from each of the five regional groups.
  

The Bill's extra-territorial application has no basis in international law…

The South African constitutional court has pointed out that attempts at extraterritorial jurisdiction may give rise to tensions between states and that extraterritorial law may go beyond mere tension and infringe the sovereignty of another state, thereby amounting to a violation of international law.
  Similarly, Professor Ian Brownlie, a leading writer on international law, points out that the view of the United Kingdom regarding extra-territoriality appears to be that a state acts in excess of its own jurisdiction when its measures purport to regulate acts which are done outside its territorial jurisdiction by persons who are not its own nationals and which have no, or no substantial, effect within its territorial jurisdiction.
  The majority of the acts regulated (and criminalised) by the Bill unfortunately fall squarely into this category.

…it uncritically assumes that many contested definitions and concepts in international law are free from doubt…
The Bill imposes criminal sanctions based on disputed and unclear definitions and concepts in international law.  For example, the Bill expressly excludes from the definition of "assistance or service" acts or services (including military assistance) provided in furtherance of a struggle for national liberation or against colonialism or occupation by foreign or alien forces, as defined in international law.  The language in the Bill relies on concepts such as "national liberation", "self-determination", "resistance against occupation, aggression or domination by alien or foreign forces" – most of which are deeply contested or entirely uncertain in international law.  Examination of such subjective issues is also likely to mire South African courts in prolonged and ambivalent interpretative difficulties.  Although reliance on the exemption must be "in accordance with international law", the Bill may have the unintended effect of encouraging conduct that is undesirable, destabilising and contrary to international law.  For example, if a former South African soldier were to assist child soldiers who are members of the Lord's Resistance Army in Uganda, he might, because of the vague wording and uncertain import of the exemption, claim that his action does not constitute assistance or service under the Bill, even though his activity would be contrary to international law.  The Bill risks diminishing South Africa's international reputation and the high regard for its constitutional legal system by attempting to criminalise activities by reputable national and international entities and appearing to legalise what could be seen by many as terrorist activity.
…and it may breach South Africa's bilateral investment treaties.

The Bill could lead to claims against the South African government under the 1994 bilateral investment treaty entered between the United Kingdom and South Africa ("the SA-UK BIT").  To the extent that the Bill or its enforcement
 could be unfair or inequitable to UK investments in South Africa, or constitute a (direct or indirect) expropriation of such investments, it could give rise to claims under the BIT by aggrieved investors.  Apart from the UK, South Africa has entered into BITs with 37 other countries.

The Bill will criminalise activities that are essential for the protection and restoration of basic human rights in conflict zones, even if they have no link to South Africa whatsoever and are entirely legal where they take place…

The Bill is breathtakingly extra-territorial in its reach. It applies whether the persons providing the service are in South Africa or not and whether they are South African (or permanently resident in South Africa) or not.  Those infringing the Bill may be prosecuted if they are arrested at any time in South Africa, even though the service they provide is legal in the country where or from which it was provided.  Thus, where an Afghan private security company employs Afghan security personnel to provide security services to the government of Afghanistan, both the Afghan company's representatives and employees will commit an offence under the Bill if they fail to obtain authorisation from the Committee.  They may be arrested for this offence if they travel to South Africa, enter its territorial waters or board a ship or aircraft registered in South Africa.  Even executives of companies, such as engineering and IT companies, involved in Iraq's reconstruction efforts may commit an offence under the Bill and be arrested in South Africa.  Also, for instance, an executive of a French bank providing a loan to a British company involved in some way with provision of logistical support in the Kashmir region to the government of Pakistan would be liable to be arrested on a holiday in South Africa under the Bill’s expansive jurisdiction.  Unless compelling circumstances warrant a lower sentence, first offenders of this offence face a minimum prison sentence of fifteen years.
  

…and, as there are no transitional provisions allowing persons providing legitimate assistance or service in an area of armed conflict to apply for authorisation, their conduct will be criminalised as soon as the legislation enters into force.

There is no transitional period for those providing security or other services to obtain authorisation under the Bill. As soon as the Bill enters into force, their conduct is criminalised.  There is, however, a six-month transitional period for South Africans who are enlisted in foreign armed forces on the Bill's commencement date to apply for authorisation.  This transitional period should be extended to those who might fall foul of clause 3 (service or assistance) or 5 (humanitarian assistance) of the Bill.  

In addition, the Bill will have an adverse effect on international humanitarian activities in armed conflicts anywhere in the world and will impede the reconstruction and development of post-conflict societies…

As the Bill purports to regulate the provision of humanitarian assistance (ie to prohibit and criminalise it absent authorisation), it is likely to have a chilling effect on international humanitarian efforts in areas of armed conflict.  The Bill's ambit is not limited to South Africans providing humanitarian aid.  Every person is obliged to apply for authorisation from the Committee.  The exemption the President may grant under clause 13 is limited to a "particular event or situation" and will lead to delays that are likely to result in unnecessary loss of life.  The Bill’s net thus also catches those that provide beneficial and internationally acceptable services that are vital to peace building, reconstruction and development of post-conflict societies.
Focused amendments to the Bill are therefore needed, but preferably, the Bill should be withdrawn for further consultation.
The BAPSC believes that the Bill's objects would be served best if it were withdrawn so that the BAPSC and other bodies, both South African and international, including international humanitarian agencies, can work with the South African government to prepare a more considered legislative product that addresses the considerable conceptual and definitional difficulties that arise in formulating such legislation.

At a minimum the following amendments to the Bill are critical if the Bill is to stand a hope of passing constitutional muster and if it is to avoid the significant adverse consequences outlined above:

· the Bill currently provides for a burdensome system of authorisations, backed by penalties out of proportion to the proscribed conduct.  An alternative would be that persons who fall within the Bill's ambit (which should be limited in accordance with the suggestions below) should instead be required to disclose their activities, including contract details, and the details of South African citizens or permanent residents they employ, subject to appropriate safeguards to protect proprietary information.  Greater openness will encourage companies to adhere to proper standards of conduct in the conflict and post-conflict areas in which they operate;
· criminal penalties should be retained only for acts of a serious criminal nature (such as mercenary activity proscribed under clause 2 of the Bill) committed by persons who have a significant connection with South Africa such as juristic persons registered or incorporated in South Africa, South African citizens, persons permanently resident in South Africa and to acts by foreign citizens within South Africa's borders;

· the six month transitional period to apply for authorisation under clause 7(2) of the Bill available to persons "enlisted in an armed force", provided for in clause 15, should also be available to persons who are currently providing assistance or service in area of armed conflict; and if the Committee fails to grant such authorisation within a specified period, the authorisation should be deemed to have been granted; 
· clause 4(2) should be deleted, as it prohibits (or at least severely limits) the deployment of South Africans enlisted in foreign armed forces in an area of armed conflict;

· clause 7(5), which provides for interim authorisations to provide urgent humanitarian assistance, should be amended so that internationally respected humanitarian agencies can obtain an ongoing authorisation to provide humanitarian assistance in areas of armed conflict, rather than an authorisation "in respect of a particular event or situation" to render assistance in an area of armed conflict;

· clear legislative limits should be placed on the Committee's discretion to grant authorisations and clear guidelines provided for in the Bill to direct them in the manner in which this discretion is to be exercised;

· clear criteria as to scope and scale should limit the definitions used in the Bill, so that persons can determine with some certainty when such definitions are likely to be triggered; 

· where words and phrases defined or used in the Bill are terms of art in international law, they should bear their meaning in international law as far as possible; the Bill should resort to international law concepts only if those concepts are uncontested in international law;

· the Bill should require the Minister of Defence to produce a schedule, by regulation, of organisations that fall within the exemption applicable to groups exercising or furthering of their legitimate right to 
national liberation, 
self-determination, 
independence against colonialism or resistance against occupation, aggression or domination by alien or foreign forces and provide that the exemption is limited to acts by listed organisations;

· a new committee, comprising members with the necessary legal and industry expertise, should be established under the Bill to consider applications for authorisations; alternatively, the Committee's empowering legislation, the National Conventional Arms Control Act, 2002, should be amended to ensure that the Committee includes members equipped with the necessary legal and other expertise to exercise this discretion; and
· if the system of authorisations is to be retained, procedural fairness rights should be included in clause 7, such as the right to make representations and a duty on the Committee to provide an unsuccessful applicant with reasons explaining its decision.
South Africa has an opportunity to be at the forefront of positive solutions to the problem of private military activity waged for private political ambitions; as currently written, however, the Bill will deprive South Africans and innocent civilians in the world’s most dangerous regions of much needed private expertise and experience.
ANNEX I: INTERNATIONAL LAW ASPECTS OF THE BILL 

Introduction
Various provisions of the Bill raise serious concerns from the perspective of South Africa's foreign relations and its obligations under international law.  First, in the light of wide range of activities for which authorisation is required, the extraterritorial reach of the Bill is at odds with accepted international standards of prescriptive jurisdiction.  In its criminalisation of certain actions the Bill may inadvertently give rise to comity problems as between South Africa and foreign nations.  That is particularly so where South Africa proscribes conduct which other nations would ordinarily not regard as criminal.  In its criminalisation of actions committed abroad by non-nationals (ie. foreigners), the Bill is at odds with established international law rules on prescriptive jurisdiction.  What the Bill suggests is essentially the forced licensing on a global scale of the private security industry.  This is unjustified and unprecedented.

The second international law concern relates to the exception under the Bill for persons engaged in acts or services provided in furtherance of a struggle for national liberation or against colonialism or occupation by foreign or alien forces.  These are controversial concepts under international law that are likely to mire South African courts in interpretative dilemmas, resulting in uncertainty for interested persons.  

The third international law concern arises from the definition of "armed conflict" and other definitions in the Bill. The definitions in the Bill are strikingly broad, and appears to be at odds with the term "armed conflict" as understood under international law.

Extraterritoriality
Under international law, extraterritorial application of national laws may have severe consequences for comity between nations and accordingly laws may only be extended extraterritorially, especially as concerns actions committed abroad non-nationals.

Chaskalson CJ highlighted the problems that flow from ill-disciplined extraterritorial application of laws in Kaunda and Others v The President of the Republic of South Africa and Others.
  The Chief Justice wrote:

"It is a general rule of international law that the laws of a state ordinarily apply within its territory.  It is recognised, however, that a state is also entitled, in certain circumstances, to make laws binding on nationals wherever they may be.  This can give rise to a tension if laws binding on nationals conflict with laws of a foreign sovereign state in which the national is. … What seems to be clear is that when the application of a national law would infringe the sovereignty of another state, that would ordinarily be inconsistent with and not sanctioned by international law".
 

Two consequences of an extraterritorial application of law are highlighted by the Chief Justice in this extract:  the first is that the attempt at extraterritorial jurisdiction may give rise to tensions between states; the second is that the extraterritorial law may go beyond mere tension and infringe the sovereignty of another state, thereby amounting to a violation of international law.

Both of these consequences flow from the Bill in its present form.  The Bill in clause 11(1) asserts extraterritorial jurisdiction over offences under the Bill committed by persons who have a permanent relationship with South Africa (citizens, persons ordinarily resident in South Africa, companies or other bodies incorporated in the Republic) or offences committed aboard South African ships or aircraft.  But clause 11(1) is not limited to jurisdiction over serious offences (such as terrorism, or hijacking, or mercenary activity) which are usually the subject of extraterritorial laws, and which, by implication, all nations of the world have an interest in mutually cooperating to prohibit and punish. Rather clause 11(1) extends potential jurisdiction over the wide range of acts of "assistance or service" prohibited under the Bill, including acts which are beneficial, internationally acceptable, and which are not similarly prohibited abroad.  In these circumstances, the potential for tension with other States arising from South Africa’s assertion of extraterritorial jurisdiction under the Bill is manifest. It is for precisely these reasons that international lawyers warn against unprincipled assertions of extraterritorial jurisdiction.  As one noted commentator points out: "since the territorial and nationality principles and the incidence of dual nationality create parallel jurisdictions and possible double jeopardy, many states place limitations on the nationality principle and it is often confined to serious offences".
 It is difficult to imagine how, without immense embarrassment, South Africa would fashion an extradition request to a foreign State in respect of a South African who has allegedly committed one of the "assistance or service" offences under the Bill.

Clause 11(2) of the Bill conflicts with accepted international law standards of legislative or prescriptive jurisdiction.  The clause extends extraterritorial jurisdiction over non-South Africans by providing that:

 "(a) [a]ny act that constitutes an offence under this Act and that is committed outside the Republic by a person, other than a person contemplated in subsection (1) [ie, a foreigner], must be regarded as having been committed in the Republic if that person is found in the Republic; 

(b) a [p]erson contemplated in paragraph (a) may be tried for such an offence by a South African court if there is no application for the extradition of the person or if such an application has been refused."

Clause 11(2) is contrary to the accepted international law principles of moderation and restraint by not requiring a direct and substantial connection between South Africa and the matter in relation to which jurisdiction is exercised.  Therefore it amounts to an excess of jurisdiction.  The recognised grounds of jurisdiction are territoriality and nationality:  a State may assert jurisdiction in respect of acts that are committed in its territory and may assert jurisdiction over its own nationals.  South Africa may not, however, exercise extraterritorial jurisdiction over non-nationals who do not have a direct and substantial connection with South Africa (for instance, on the basis of residence).
  The assertion of jurisdiction in clause 11(2) goes far beyond even the controversial "effects" basis of jurisdiction claimed by the United States in certain cases. The doctrine is so controversial it has led to numerous diplomatic schisms and a démarche being issued by the European Community in 1992.
 Under the "effects" doctrine, US legislation "applies to foreign conduct that was meant to produce and did in fact produce some substantial effect in the United States."
 Yet, under the Bill's clause 11(2), no connection whatever is required between South Africa and the alleged offender, the proscribed conduct or even the effects of such conduct. Jurisdiction is asserted by the Bill owing to the mere chance physical presence of the person in the Republic.

The universal jurisdiction principle is of no assistance either:  the principle entitles states to assert jurisdiction only over crimes that are universally condemned (such as war crimes, piracy, hijacking, hostage taking, torture and crimes against humanity).  There is no other recognisable ground of jurisdiction in international law under which clause 11(2)’s extension of extra-territorial jurisdiction over non-nationals might be justified.  

 The Bill’s assertion of extraterritorial jurisdiction, especially with regard to actions committed abroad by non-nationals, is profound, not only because it requires no direct and substantial connection in the case of non-nationals, but also because its authorisation requirements are tantamount to the forced licensing on a global scale of the private security industry.  As a matter of principle, this would be unjustified and unprecedented.  South Africa cannot require non-South Africans to license the security services they render elsewhere in the world, unless it could demonstrate that failure to license such services produces immediate, substantial and foreseeable effects in the Republic of South Africa.  It amounts, in the words of Chaskalson CJ in Kaunda, to an application of a national law that "would infringe the sovereignty of another state" and which would consequently "be inconsistent with and not sanctioned by international law".  A foreign state would accordingly be entitled to assert that South Africa is internationally responsible to it for the violation of international law occasioned by South Africa’s wrongful extension and application of its laws.

Armed conflict and wars of national liberation

The exception to the definition of "assistance or service" under the Bill (clause 1(2)) provides as follows:

"Notwithstanding any provision of this Act or any other law, no act shall for any reason or purpose be considered as assistance or service, as defined in subsection (1), if such act is –

(a) committed during a struggle waged by peoples in the exercise of the furtherance of their legitimate right to –

(i) national liberation;

(ii) self-determination;

(iii) independence against colonialism; or

(iv) resistance against occupation, aggression or domination by alien or foreign forces; and

(b) in accordance with the principles of international law …"

The language in the Bill relies on concepts such as "national liberation", "self-determination", "resistance against occupation, aggression or domination by alien or foreign forces" – most of which are deeply contested or entirely uncertain in international law.  Examination of such complex issues is likely to mire South African courts in prolonged and ambivalent interpretative dilemmas.  The exemption appears to accept the view that the provision of military assistance to peoples engaged in wars of national liberation might be acceptable at international law in certain circumstances.  Whatever those circumstances may be, in the Nicaragua (Merits) case,
 the International Court of Justice considered and rejected the idea that there was a right of intervention (to the level of the use of force) on the part of a State to support the "political or moral values" of a national liberation movement or rebellion.
  It would be inimical to South Africa's interest and reputation to be seen as (indirectly) supporting such activity by explicitly exempting it from criminalisation.  The Bill lies in stark contrast with the findings of the UN Special Rapporteur, Mr. Enrique Bernales Ballesteros, in his report on the question of the use of mercenaries as a means of violating human rights and impeding the exercise of the right of peoples to self-determination, submitted pursuant to Commission resolution 2000/3.  He reiterated that:

"[I]t is worth emphasizing what is stated in paragraph 44 of the Special Rapporteur's report to the General Assembly (A/55/334), namely, that while private companies play an important role in the area of security, there are certain limits that should not be exceeded. They should not participate actively in armed conflicts, nor recruit and hire mercenaries, much less attempt to replace the State in defending national sovereignty, preserving the right of self-determination, protecting external borders or maintaining public order."

As the terrain of international law is so uncertain and fragmented in connection with the laws for waging war and self-defence, it is hardly practicable to expect the South African courts to resolve the jurisprudential and diplomatic difficulties that are bound to arise under the Bill.

The definition of armed conflict
The test to determine the existence of an armed conflict has been set out by the International Criminal Tribunal for the Former Yugoslavia (ICTY).  In the landmark Tadić case, the ICTY Appeals Chamber observed that an armed conflict exists "whenever there is a resort to armed force between States or protracted armed violence between governmental authorities and organized armed groups or between such groups within a State".   Flowing from this, under international law an "armed conflict" is not constituted by mere civil unrest, terrorist activities or other isolated and sporadic acts of violence not related to a prior or existing armed conflict.

The importance of the definition of "armed conflict" in international law is that the existence of an "armed conflict" triggers the application of international humanitarian law.  Persons who engage in civil unrest, or terrorist activities, or other acts of isolated and sporadic violence are not entitled to the wide range of protections and benefits under international humanitarian law.

The definition of armed conflict in the Bill is far broader than under international law.  For instance, the Bill’s reference to armed conflict between "armed groups" may encompass mere civil unrest, riots and other isolated and sporadic acts of violence.  Foreign policy considerations dictate that the Bill follow accepted definitions under international law, lest the impression is created that South Africa endorses practices that are at variance with international law.

ANNEX II: CONSTITUTIONAL ASPECTS OF THE BILL

Introduction
The current draft of the Bill infringes a number of constitutional rights and principles.  Such infringements are not reasonable and justifiable limitations of these constitutional rights, primarily because of the vagueness and uncertainty of many of the Bill's key provisions.  Combined with the breathtaking overreach of the Bill, it may not be able to sustain many convictions.  This will have the exact opposite – and unintended – effect of inhibiting, rather than encouraging, prosecution of those engaged in destabilising and illegitimate activity in areas of armed conflict.  The BAPSC expands on these points below, without attempting to list all the constitutional concerns with the Bill.

The Bill's reach
The Bill's prohibition and criminalisation, subject to obtaining authorisation, of certain "assistance or services in an area of armed conflict"; the prohibition of South Africans from enlisting in "foreign armed forces" without authorisation; and the prohibition against taking part in "humanitarian assistance in an armed conflict" unless an authorisation is granted, give rise to serious constitutional concerns.
It is important to note that contraventions relating to "mercenary activity" and "certain assistance or services in an area of armed conflict" are punishable by a minimum life sentence and fifteen year sentence, respectively.
  Any court is likely to scrutinise the Bill's constitutionality even more carefully with regard to these offences, when the Bill becomes law, in the light of these heavy minimum sentences.

Summary of constitutional concerns

The Bill, as written, raises serious concerns under the 1996 Constitution's ("the Constitution") principles of legality and non-arbitrariness, read with the right to freedom and security of the person enshrined in section 12 of the Constitution and the right to a fair trial enshrined in section 35(3) of the Constitution.  There are also subsidiary concerns with regard to the right to equality (section 9), the right to freedom of trade, occupation and profession (section 22) and the right to property (section 25), which are dealt with below.

Aspects of the Bill are not constitutionally mandated
All the fundamental constitutional rights must, in the context of this Bill, be read with section 198 of the Constitution, which provides:

"198:  The following principles govern national security in the Republic:

…

(b) The resolve to live in peace and harmony precludes any South African citizen from participating in armed conflict, nationally or internationally, except as provided for in terms of the Constitution or national legislation."
Parliament therefore has a constitutional mandate to prohibit any South African citizen from participating in armed conflict and to create a system of authorisations and exemptions which would, nevertheless, allow any South African citizen to so participate.  The Bill, however, goes much further than the constitutional mandate:

· first, in many instances it extends not only to South African citizens, but to "any person" (see esp. clauses 2, 3 and 5).  Its provisions on extra-territoriality would give a South African court jurisdiction over any person having committed any act proscribed by the Bill anywhere in the world, as long as that person was (inter alia) arrested in South Africa (clause 11(1)(c));

· second, the Bill not only prohibits participation in armed conflict, but also:

· the provision of "certain assistance or services in area of armed conflict", without authorisation, where "assistance or services" is very widely defined and embraces many legitimate and desirable activities;

· the rendering of "humanitarian assistance in an armed conflict", without authorisation; and

· enlistment in a "foreign armed force, including an armed force of any state", without authorisation so to enlist;

· third, as remarked below, the Bill's definition of "armed conflict" is very wide, arguably much wider than that in international law.  It is more than likely that the drafters of section 198(b) had the definition or "armed conflict" in international law in mind; and

· fourth, the system of authorisations and exceptions provided for in the Bill is wholly defective for reasons the Association canvasses below.

The fundamental problems with the Bill: vagueness and overbreadth
The most fundamental constitutional problems with the Bill are that:

its definitions of "armed conflict" and "assistance or service", on which many of its key provisions are based, are so vague and overbroad
 that they may serve to criminalise many legitimate and obviously desirable activities
;

if persons suspect that their activities may fall within the purview of the Bill's prohibitions, they must apply for authorisation to the Committee, comprised of senior politicians
 who do not necessarily have expert knowledge of South African or international law, or the requisite human rights and international affairs knowledge to predict with any accuracy whether an act of "assistance or service" will lead to one of the consequences envisaged in clause 9.  That Committee must make a decision which, in effect, would render persons subject to lengthy prison terms.  The criteria provided in the Bill (see clause 9) are so vague as to be virtually meaningless.
  Other criteria will only be known later when the President makes regulations in terms of clause 12(1)(b).  Under the Bill it is impossible for a person or an organisation engaging in legitimate activities to predict whether such person would be granted authorisation or not.  Also, as these are negative criteria, they do not specify when an authorisation or exemption will be granted. Clause 9 simply explains when such authorisation may not be granted; nor is the President obliged to draft regulations that will direct the Committee as to when authorisations shall be granted;

the Bill's provisions on extraterritoriality extend the jurisdiction of South African courts to offences in terms of the Bill (which are in many cases not offences in international law) committed by persons who have no link with the country in places where South African law does not obtain.

These concerns render various provisions of the Bill unconstitutional:

Rule of law

It is a fundamental principle of the Constitution that the exercise of all public power must comply with the doctrine of legality.  This entails that the exercise of all public power must be rationally related to the purpose for which the power had been given, ie it must be non-arbitrary.
  The Bill, by conferring sweeping powers on senior politicians to criminalise certain ill-defined categories of activity taking into account subjective criteria, facilitates arbitrariness and capricious decision-making.

In fact, it is not evident from the Bill for what purpose some of the powers have been conferred: for instance, why does the Bill confer on the Committee the power to prohibit (by refusing authorisation) humanitarian aid or legitimate civilian reconstruction or security services?  If there is no reason, or purpose, for this power many provisions of the Bill fall to be struck down. 

The only conceivable reason for such sweeping powers are to create a "bright line rule" (you are either authorised or not; if not, an offence is committed), which would prevent those engaging in illegitimate activities from being able to raise any defence that, in reality, they are engaging in legitimate activities.  If so, quite arbitrarily, some of those engaging in legitimate activities would be caught up with some of those engaging in illegitimate activities, either by being criminally prosecuted or by being refused authorisation.

Impermissibly vague discretion and lack of procedural fairness

The Constitutional Court has consistently held
 that when the exercise of statutory discretions may implicate constitutional rights, the legislature must lay down clear guidelines for such discretions to be exercised.  The Constitutional Court said in this regard that "the Legislature is under a duty to pass legislation that is reasonably clear and precise, enabling citizens and officials to understand what is expected of them".
  In the view of the Court, this entails providing careful guidelines to officials (untrained in law and constitutional interpretation) as to the exercise of their discretion to minimise the potential for unjustifiable infringement of people’s rights.
  This is particularly so when the effects of the decision have a substantial impact on the individual’s rights.  To do otherwise may open the door to unconstitutional curtailment of rights in breach of the legislature’s duty to promote, protect and fulfil the rights entrenched in the Bill of Rights.  In the case of the applicants for authorisations or exemptions under the Bill, their rights to freedom and security of the person, to choose a trade, occupation or profession and freedom of movement are at stake, as are their rights to property, equality and a fair trial. The effects are potentially dire indeed.    


Currently, the Bill does not give proper guidance to the Committee on decisions which may drastically impact on persons' most fundamental rights and livelihood.  To make matters worse, the Committee has not been established for the purpose of making such judgments: it was established under the National Conventional Arms Control Act, 2002 to control the trade in conventional arms (see that Act's section 3).

There is a superficial similarity between the functions of the Committee under the mentioned Act and under the Bill, in that both deal with security, military and foreign affairs concerns.  The nature of the judgments to be made and the criteria to be taken into account by the Committee with regard to the control of conventional arms on the one hand, and the regulation of "certain activities in an area of armed conflict" on the other, are light years apart; the Committee's experience with the former is irrelevant to the latter.


Aside from requiring sufficient guidelines to assist in the application of broad discretionary powers, the Constitutional Court has also demanded that decision-makers comply with the procedural fairness requirements of section 33 of the Constitution (the administrative justice provision) when exercising public power.
  The decision whether to authorise an applicant’s otherwise criminally proscribed conduct is a decision which potentially impacts most seriously on an individual’s rights.  Accordingly, it is necessary that the Committee
 complies with section 33’s requirement of procedural fairness.  So that procedural fairness is maintained, the applicant ought to be entitled to make representations to convince the Committee that its acts of "assistance or service" do not fall foul of any of the criteria in clause 9.  Section 33(2) also requires the Committee to provide an unsuccessful applicant with written reasons explaining its decision.

The doctrine of legality, criminal law and constitutional law

The constitutional doctrine of legality finds specific application in the field of criminal law
 and is supported by the constitutional rights to freedom and security of the person and the right to a fair trial.

The BAPSC notes that government does not intend the provisions of this Bill to remain unused.  The Explanatory Memorandum to the Cabinet-approved version of the Bill in clause 3 leaves little doubt that government expects to see a greater number of prosecutions flowing from the Bill: "It is evident from the small number of prosecutions and convictions under the Act that there are some deficiencies in the Act, which need to be addressed urgently…"
In this context, the potential for arbitrary and capricious decision-making under the Bill is constitutionally abhorrent.  Applied in the field of criminal law, the principle of legality holds, amongst other things, that persons must have fair warning of which activities would be considered criminal and that criminal prohibitions must be strictly construed.  Fair warning entails both that the legal source material in which activities are criminalised must be readily available and that criminal provisions must be formulated with reasonable clarity and certainty, so that persons may arrange their affairs so as not to contravene them.  Further, if there is doubt whether an activity would constitute a crime or not, the doctrine of legality holds that the provisions criminalising the activity should be strictly construed in favour of the liberty of the accused and to receive the benefit of any uncertainty.

The Bill contravenes the principle of fair warning in a number of respects.  The most important is that the key concepts in the Bill are vague and inadequately defined.  This may make it impossible for persons to know whether their activities would fall in the purview of the Bill or not.

Further, in the light of the Bill's provisions regarding extraterritoriality, it is not only South Africans that would have to obtain authorisation for all manner of innocuous activities.  This highlights the second fair warning problem created by the Bill:  as many of the offences it creates are not offences at international law or most domestic legal systems, most non-South Africans could never be said to have had fair warning of the Bill's application to them.

An added problem in this respect is that activities which may on one day not constitute a crime, may become an offence the very next day owing to a change in circumstances out of the control of those who have been criminalised – and of which they may not even be aware.  A South African works as a public relations consultant to the British military in London.  The next day the Royal Air Force carries out an air strike on selected Al Qaeda targets in a Middle Eastern country.  Does this mean that she suddenly rendered "assistance or service" in the form of "advice or training" to a "party to an armed conflict" (clause 3)?

The doctrine of legality's precept that criminal provisions are to be strictly construed in favour of the liberty of the accused, combined with the vagueness alluded to above, will have the effect of chilling prosecutions.  Prosecutors would only be willing to take the clearest cases of wrongdoing under the Bill to court; even then, they will risk failure of their case owing to the ambiguities inherent in the provisions of the Bill.

The right to freedom and security of the person
According to section 12(1)(a) of the Constitution, "[e]veryone has the right to freedom and security of the person, which includes the right not to be deprived of freedom arbitrarily or without just cause".  The Constitutional Court's jurisprudence has held that this means, among other things, that a criminal provision may only criminalise conduct if the criminalisation is not arbitrary and is for "just cause".  It was set out above why the lack of clarity and preciseness in the wording of the Bill may lead to arbitrariness in the application of the Bill (once it becomes law).  Further, in many of the situations in which persons will be criminalised, it would be without "just cause".

For instance, under the Bill, all humanitarian organisations operating anywhere in the world must apply to the Committee for authorisation (clause 7) or to the President for an exemption (clause 13) before members may render humanitarian assistance in areas of conflict.
  To prosecute such members if they were not so authorised or exempted must infringe section 12(1)(a).  It is not an answer to say they should have applied for authorisation or exemption. In the view of the Association it is unsupportable to require humanitarian workers to apply for government permission to do their work in the first place.  In any event, in many cases smaller foreign humanitarian organisations will not be aware of the South African legislation which compelled them to apply for authorisation.  

The rights to equality and to freedom of trade, occupation and profession

It is settled law that, under section 9(1) of the Constitution, the State may not differentiate between persons on irrational grounds: in other words, where the State differentiates, there must be a rational relationship between the differentiation and the reason for the differentiation.  Further, under section 22 of the Constitution, "[e]very citizen has the right to choose their trade, occupation or profession freely.  The practice of a trade, occupation or profession may be regulated by law."  


Section 22 of the Constitution regulates both the choice and the practice of a trade.  In Affordable Medicines Trust
 the Constitutional Court explained the protection offered by section 22.  The right to "choose" a trade, occupation or profession may only be limited by a law that is justified in terms of the general limitation clause (section 36 of the Constitution).  When considering legislative interference with the practice of a trade, the rational-basis standard for review applies. In other words, the section 22 right requires, at a minimum, that when the State regulates the exercise of one's chosen trade, occupation or profession, there must be a rational relationship between the regulation and the reason for the regulation. In General Council of the Bar of South Africa v Van der Spuy
 the Court set out the following test regarding the constitutional right to practise a profession:

"Laws regulating … a profession will be upheld where this is in the public interest and where such law is certain and does not allow arbitrary conduct by the controlling body.  A law will not be upheld where in reality it amounts to a denial of a person’s right to practise a profession."
 

The Association submits that, although there are good reasons for some of the Bill's provisions (eg those on mercenary activity), in other cases the legislative rationale for specific prohibitions is difficult to discern.  At the risk of repetition, there may be legitimate and laudable reasons to render "assistance or service" to a party in an armed conflict.  In these cases, there does not seem to be any reason (let alone good ones) to criminalise activities except to force persons to submit to the discretion of the Committee.  This is done, presumably, to ease the prosecution of those who do not render legitimate "assistance or service".  Whether such reasoning could ever be rational is open to doubt.  The relevant provisions of the Bill may be unconstitutional for this reason alone.  

Further, by dealing with a range of services as presumptively criminal unless authorised by a Committee in terms of unconstitutionally vague and over-broad criteria, the Bill negatively impacts upon the choice of profession in a manner which is unreasonable and which therefore fails the test set out in section 36 of the Constitution.  

The fair trial right
The Association remarks above on some of the ways in which the Bill, as currently drafted, offends the fair trial right created by section 35(3) of the Constitution. In short, any definition of criminal conduct that is too vague or overbroad would infringe the right to a fair trial.

The right to property
Section 25 of the Constitution guarantees against "deprivation of property".  Section 25(1) provides that "[n]o one may be deprived of property except in terms of law of general application, and no law may permit arbitrary deprivation of property".  The "property" protected under section 25 of the Constitution includes "shares or other personal interests in a business, goodwill and the right of management of a company".
  The BAPSC submits that the Bill has the potential to deprive persons of their property.  Private firms and individuals may be prohibited from engaging in their business unless they are authorised to do so by the Committee.  If authorisation is refused, a firm or individual must consequently cease its business. 

The Constitutional Court has held that a deprivation of property is "arbitrary" under section 25 when the "law" does not provide sufficient reason for the particular deprivation in question, or is procedurally unfair. The Association has already submitted that the Bill in its current form does not provide sufficient reason for the prohibition of various activities.  
In addition, due to the lack of clarity in the Bill, more especially in regard to the factors in clause 9, the Bill allows for deprivation of property which is "procedurally unfair". As Currie and De Waal point out in regard to deprivations of property:

"Procedural fairness … means that the state should exercise its powers in terms of clear rules and principles set out in advance.  The exercise of power is arbitrary where it does not follow rules or precedents, where it is unpredictable.  It follows that where a discretionary power of deprivation of property is conferred by legislation, that power will be arbitrary if there are insufficient or inadequate legal criteria to govern its exercise."
 

� 	Where reference is made in this submission to South African and international law, this is based on the advice of Webber Wentzel Bowens Attorneys and constitutional and international lawyers engaged by them.


�	To the BAPSC's knowledge, no members of the private security industry or NGOs providing humanitarian assistance were consulted during the Bill's drafting.  This appears to be confirmed in the Bill's explanatory memorandum, which appears to indicate that only to government departments were consulted (para 3).  Further, the dates for submissions to and hearings before the Portfolio Committee on Defence were changed a number of times.  The Bill itself, as well as the deadline for submissions, was never published in the Government Gazette.  Although a notice of intention to introduce the Bill was published, this appeared less than a week before the deadline for submissions.  This deadline, as well as the cabinet approved version  of the Bill, could only be obtained on request.  The Bill as introduced to parliament was only made available to the BAPSC on the final day for making submissions, 31 October 2005.  The process which was followed with regard to the Bill was not transparent or consultative.  This is contrary to the spirit of section 59(1)(a) of the Constitution, which provides that "the National Assembly must facilitate public involvement in the legislative and other processes of the assembly and its committees" and to Rule 249(1) of the Parliamentary Rules, which provides that a "committee to which the bill is referred must arrange its business in such a manner that interested persons and institutions have an opportunity to comment on the bill."  As this is a Bill that seeks severely to penalise a wide range of activities, the deficient process is prejudicial to those likely to be adversely affected by it. 


� The same point is made in F Schreier and M Caparini, Privatising Security: Law, Practice and Governance of Private Military and Security Companies, Geneva Centre for the Democratic Control of Armed Forces Occassional Paper No 6, March 2005 at 93


� Others include Afghanistan, Sudan, the Democratic Republic of Congo and Haiti


� 	Some examples of its vagueness and overbreadth, which we also quote later in this submission: An employee taking part in the civilian reconstruction of Iraq may be taking part in a "military or military-related" activity, because he or she helps to rebuild roads which will be used by the coalition forces to deploy counter-insurgency forces.  Likewise, members of peace-forces, persons (such as Professor NR "Fink" Haysom) who advise or train on constitutional change or humanitarian law, or those guarding United Nations buildings, may be embraced by the provisions of the Bill.  A South African citizen doing private security work in London for a company owned by a Pakistani national, may be rendering "assistance or services" in an "area of armed conflict" to "a party to an armed conflict" if a part of that city's Pakistani population, including the company's owner, riots in response to perceived racism and unequal treatment; many of them are armed with knives or fire-arms.  This example would apply with equal force if the security guard was not a South African, but merely planned to visit the country at some stage.  A person with dual South African and Swiss nationality might be required to enlist in the Swiss armed forces under Swiss law, but would be prohibited from doing so if he failed to obtain authorisation from the Committee.  He might therefore be placed in a position of double jeopardy.


� Kaunda and Others v President of the Republic of South Africa and Others 2004 (10) BCLR 1009 (CC).


� Kaunda, para 270.


� � HYPERLINK http://www.iansa.org/regions/europe/documents/undermining_security/private_military.htm ��http://www.iansa.org/regions/europe/documents/undermining_security/private_military.htm�


� 	See, in particular, the latest UN Special Rapporteur’s Report on the use of mercenaries as a means of violating human rights and impeding the exercise of the right to peoples self-determination, A/60/263, submitted by the UN Secretary-General to the General Assembly, 17 August 2005. This report was compiled pursuant to the General Assembly Resolution 59/178.


� Adopted on 4 December 1989, but came into force only in 2001. Only 27 states have ratified the convention. South Africa has neither signed nor ratified it. The Special Rapporteur has called for a "comprehensive and substantive review" of the definition of mercenaries to take account of present-day realities about the outsourcing of various legitimate services in conflict or post-conflict scenarios. See paras 49-66 of the Report on the use of mercenaries (ibid).


� Report on the use of mercenaries (fn 6), paras 63-5.


� UN Commission on Human Rights, resolution 2005/2, 7 April 2005.


� Kaunda, para 38 and 40


� I Brownlie, Principles of Public International Law, 6ed at 308


� While South Africa's Protection of Constitutional Democracy Against Terrorist and Related Activities Act, 2004, and New Zealand's Mercenary Activities (Prohibition) Act, 2004 both contain similar language on extra-territoriality, the Bill's scope is much wider than these enactments.  Both use language similar to that used in Article 9 of the 1989 International Convention against the Recruitment, Use, Financing and Training of Mercenaries.  The Convention's scope, however, which is itself considered overly broad (see footnote 10), is to prevent the use, financing and training of mercenaries for activities which violate principles of international law, and does not extend to regulating legitimate activity such as medical service and humanitarian aid.


� For example, a court might order, under clause 10(5), that "an investment" as defined in BIT must be forfeited to the state


� The schedule to the Bill provides that breaches of clause 3 (unauthorised service or assistance) are to be added to the list of offences that, under South African law, carry a minimum sentence of fifteen years.


� 2004 (10) BCLR 1009 (CC)


� Paras 38 and 40 – and see para 41


�			 Ian Brownlie Principles of Public International Law Sixth Edition (2003) 302


�	 It is difficult to imagine cases where the double criminality rule could possibly be satisfied such that the request may be properly executed by the requested state.  The principle of double criminality requires that the conduct claimed to constitute an extraditable crime should constitute a crime in both the requesting and the requested state (see John Dugard International Law – A South African Perspective Second Edition (2000) at 159).


�		See the writings of Brownlie regarding the connection required between State and accused in order to found jurisdiction under the nationality principle.  Brownlie states that: "Nationality, as a mark of allegiance and an aspect of sovereignty, is also generally recognized as a basis for jurisdiction over extra-territorial acts.  The application of this principle may be extended by reliance on residence and other connections as evidence of allegiance owed by aliens and also by ignoring changes of nationality." (Brownlie, fn � NOTEREF _Ref118016482 \h � \* MERGEFORMAT �20� at 302)


� UKMIL, 63 BYIL, 1992, 725.


� Hartford Fire Insurance Co v California 113 SCt 2891, 2909.


�	 As Brownlie highlights: "In principle excess of jurisdiction gives rise to state responsibility even in the absence of an intention to harm another state." (See Brownlie, fn � NOTEREF _Ref118016482 \h � \* MERGEFORMAT �20� at 312)


� This carve-out provision is currently phrased in a way which may avail persons who rendered "assistance or service" to parties who fight against national liberation, self-determination or independence movements of the exception.  This must surely be the unintended consequence of the unfortunate lack of precise drafting in the Bill.


� Nicaragua v United States ICJ Reports 1986, 14.


� Nicaragua case, para 206.


� At para 46


� Although it has been accepted by the Tadić tribunal and the UN Security Council (eg in Resolutions 788 (1992), 972 (1995) and 1001 (1995) with regard to the Liberian Civil War) that there could be application of international humanitarian law to certain internal armed conflicts.


� Clause 14, read with the Criminal Law Amendment Act, 1997's schedules of crimes for which minimum sentences are prescribed


� 	Or, to quote the Bill, "in the territory of the Republic, or in its territorial waters or on board a ship or aircraft registered or required to be registered in the Republic at the time the offence was committed".


� "Armed conflict" is actually not properly defined at all, but in a circular way, and with reference to the various forces that may take part in it.  "Assistance or service" is, amongst other things, defined as "any military or military-related assistance, service or activity".  When an activity would be "military or military-related", may in many circumstances be unclear.  Is an employee taking part in the civilian reconstruction of Iraq taking part in a "military or military-related" activity, because he or she helps to rebuild roads which will be used by the coalition forces to deploy counter-insurgency forces?


� 	Such as taking part in civilian reconstruction, providing advice or training on post-conflict reconstruction or humanitarian law, being part of a peace-force, or guarding United Nations buildings.


� 	Under section 5 of the National Conventional Arms Control Act, 41 of 2002, the members of the Committee are "such Ministers and Deputy Ministers as the President may appoint" as well as "such other persons to the Committee as the President deems necessary". The President must make the appointment of the members contemplated in section 5 known by notice in the Gazette and must specify the period for which each member is appointed.  The relevant notice was issued by Proclamation 33 of 2004 on 18 June 2004.  In terms of the Proclamation the Committee is made up of the following members (all Ministers and Deputy Ministers) : 	Mr F.S. Mufamadi – Minister of Provincial and Local Government (Chairperson); 	Ms B.J. Sonjica – Minister of Water Affairs and Forestry (Deputy Chairperson); 	Mr M.G.P. Lekota – Minister of Defence; 	Dr N.C. Dlamini-Zuma – Minister of Foreign Affairs; 	Mr M.B. Mpahlwa – Minister of Trade and Industry; 	Mr A. Erwin – Minister of Public Enterprises; 	Mr M.A. Mangena – Minister of Science and Technology; 	Mr R. Kasrils – Minister of Intelligence; 	Mr C. Nqakula – Minister of Safety and Security; Mr A.G. Pahad – Deputy Minister of Foreign Affairs; 	Mr M. George – Deputy Minister of Defence; 	Mr J. Moleketi – Deputy Minister of Finance.  


� 	For instance, the Committee would have to decide whether an authorisation "is in conflict with the Republic's obligations in terms of international law" (clause 9(a)), a subject which would undoubtedly occupy many learned legal scholars of the highest standing for years.  Likewise with the criterion that it "would result in the infringement of human rights and fundamental freedoms in the territory in which the assistance or service is to be rendered or the exemption granted"; the question also arises whether this refers to the position at customary international law, South African law, or the law of the state in whose territory the assistance or service is to be rendered?  The effects of clause 9(c) and (d) are even more pernicious as, amongst others, it introduces the wholly subjective notions of "destabilising military capabilities" and "contributing to regional instability", and clearly envisages a wide political discretion for the Committee to decide when military actions (by foreign powers, dissident groups etc.) are justified or not.  It entitles the Committee to refuse authorisation to an applicant applying to provide "assistance or services" of a non-offensive nature (such as the provision of advice, or security services) for ideological reasons rather than objective facts – for patently political reasons the Committee may approve an application to perform security services by an applicant that proposes to guard a Palestinian construction company, but refuse an application to perform the same service by an applicant that proposes to guard an Israeli construction company.  Clause 9(h) similarly provides in unacceptably open terms that the Committee must consider whether the service could or would "prejudice the Republic’s national or international interests".


� 	Pharmaceutical Manufacturers Association: In re Ex parte President of the Republic of South Africa 2000 (2) SA 674 (CC) at par 85


� 	See for instance Dawood v Minister of Home Affairs and other cases 2000 (3) SA 936 (CC) at pars 41-51; Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd; In re Hyundai Motor Distributors (Pty) Ltd v Smit NO 2001 (1) SA 545 (CC) at pars 23-26; Janse van Rensburg v Minister of Trade and Industry NO 2001 (1) SA 29 (CC) at pars 23-25


� Hyundai, fn � NOTEREF _Ref117653548 \h � \* MERGEFORMAT �38� at par 24


� Dawood, fn � NOTEREF _Ref117653548 \h � \* MERGEFORMAT �38� at para 48-50


�	There are further problems regarding the Committee apart from the fact that it was constituted for a different purpose and apart from the concerns around the suitability of a committee composed of senior politicians who do not necessarily have expertise in the legal judgments required by the Bill, which were highlighted above.  Section 6(2)(b) of the National Conventional Arms Control Act, 41 of 2002, sets a quorum of the Committee as "[f]our of [its] members, who must include the chairperson or deputy chairperson of the Committee…".  There are a number of problems with this requirement:  First:  the chairperson and deputy chairperson, as senior politicians, may for stretches of time both be abroad and thus unavailable for committee work.  This leaves the obvious risk that the Committee may be unable to decide authorisations (and more particularly humanitarian assistance requests) on an urgent basis.  Second, the Committee is currently comprised of twelve members.  The nature of the criteria in clause 9 of the Bill and the importance of its decisions are such that the Committee will require the broadest range of input, expertise and knowledge that it can muster in order to properly consider authorisations.  That goal will be seriously undermined if the Committee need only sit as one-third of its full complement when deciding authorisations.  Third, as only four members need sit in order for the committee to decide on authorisations, there is the risk that the four may be specifically chosen by the chair to secure a particular outcome.  In order to avoid partisan decision-making, the committee should reflect the broadest range of membership possible. 


�In Janse van Rensburg v Minister of Trade and Industry NO 2001 (1) SA 29 (CC) the Constitutional Court found that the failure of a provision of the Harmful Business Practices Act, 71 of 1988, to provide the Minister of Trade and Industry with sufficient guidance for its exercise constituted procedural unfairness and was therefore unconstitutional.


�	 The Committee is an organ of state performing "administrative action" through the implementation of legislation.  In all likelihood its conduct will be regarded as "administrative action" for the purpose of section 33 of the Constitution and the Promotion of Administrative Justice Act, 3 of 2000.


� 	See, for instance, Snyman Criminal Law 4th edition (2002, Butterworths) at 39-49


� 	Take, for instance, the example of a South African citizen doing private security work in London for a shop owned by a Pakistani national.  A part of that city's Pakistani population, including the shop-owner, riots in response to perceived racism and unequal treatment; many of them are armed with knives or fire-arms.  Does this mean the South African is rendering "assistance or services" in an "area of armed conflict" to "a party to an armed conflict" and needs to obtain the Committee's authorisation?  This example would apply with equal force if the security guard were not a South African citizen, but merely wished to visit South Africa.


�		Although the wording of clause 13, dealing with exemptions, is ambiguous, it is very arguable that its provisions only provide for the President to give ad hoc exemptions to international, intergovernmental or humanitarian aid organisations with relation to specific events or conflicts and not blanket exemptions.  This, of course, makes the Bill even more burdensome from their point of view.


� Affordable Medicines Trust and Others v Minister of Health of RSA 2005 (6) BCLR 529 (CC)


� 1999 (1) SA 577 (T),


� At 606 C-E (emphasis added)


� See Burchell, South African Criminal Law and Procedure – General Principles of Criminal Law, (1997) at 29


� Theunis Roux and Dennis Davis, ‘Property’ at 20-17 in Cheadle, Davis and Haysom South African Constitutional Law – The Bill of Rights, Second Edition, 2005.


� Iain Currie and Johan De Waal, The Bill of Rights Handbook, Fifth Edition, 2005, 544
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