Importantly, in lerms of section 35(2) of the Telecommunications Aci, once ICASA has mads

0r

a recammendation o the Mimister, the Mirusier may accept or reject the recommendation or
may request further information from H2ESL ar may refer the recommendation back lo JCASA
for further information. H is clear that the statuiory regime does not, in fact, zliow the Ministsr
10 substiiute her or his decision for thal of [(CASA. Howsver, this provision has not been
cbserved and W respect of the licensing of the Second Maticnal Operslor ("the SNOT) o
provide PSTS it appears that the Minister is to procesed with the granting of a PETS licence

despile ICASA having fwice recommended that the awarding of 2 51% stake thersin not be

granted, as is mose fully set out below.

It is also important 1o have regard to the provisions of seclion 35A of the Telecommunications
Agl, 2 section introduced by the Telecommunications Amendment Act, 2001"™, Section 358

gives the Minister s weeping powers o ignore the existing regulatory regime with regard 1o

. licensing altogether. In this regard section 35A[(1){2) provides.thal “Injotwithsianding the

provisions of sections 34 and 25 {those sections that set out the telecommunications licensing
regime summarised in brief above), in the case of the major Iicencas151, the Minisiar may in
specific instences = determing the manner in which applications may be made, such 25 by
way af auction or tender, or both, and the licensing process and the licensing conditions that
will apply,” This section has v el 1o be tested in the ¢ ourts, Clearly on itz face it grants the
Minister extremely wide powers, arguably wide enocugh o entirely circumvent ICASA's
participation in the licensing process allogether. Quastions have been raised regarding the
constitutisnality of section 354{1)(2). This is because the Ministers discretion a5 io when 10
make use of section 25A01)(a) is unbounded ang because the powers given Lo the Minister in
terms of the section are 0 broad that the section appears to give the Minister the discration
to do away with lhe statulory scheme for licensing the majer ielecommunicalion sarvices
which is set oul in sections 34 and 35 of the Telecommunications Act. The constitutionality
iszue arises not from section 182 of the Consiilution, which applies only in respect of
broadeasting, but from section 44 of the Constitution which vests national legislative authority
in Parliameni, In 2n analogous case'™ the Constilutional Court made cerlain obiter dicis
gbout Farliament giving a8 member of the Executive (in thal case the Fresident} the power to
armend the Local Governmen! Transilion Acl It held: "[g]ln unrestricted power 10 amend the
Transition Act cannot be justified on the grounds of rnecessity " Section 354 of the
Telecommunications Act does not sxpressly grant the Mimstar the power (0 amend sechions

24 and 35 of the Telecommunications &ct. However, she has zn unfetiered discretion to

determine not only the applications process, the licensing process and the licensing

' Act 64 of 2001,

' Trece are a5 sei out in footnote 144

"% Note that these “specific instances” are nol defined z2nywhere in the legisiation.

12 Evecutive Councll, Weslern Cape Legqialaiure v President of the RSA 1995 (4] 54 877
(CC) at para B2,
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conditions that will apply, notwithstanding the provisions of sections 34 and 38, that is, the

general licgnsing scheme enacied by Pariiarmznt in the Teiecommunications Act.

An instructive exampls of Ministenal intervention in the licensing process has besn the 2002-5

licensing of the SN0 io bring about & duopoly in the PSTS markel. Tne South African ESTS

market has been dominated by Telkam. Telkom's PSTS manopoly officially ended on 7 March

. mowever the licensing of the SND has been fraught and st the time of writing we

have yei o see the licensing of & competitor to Telkom. In brief, invoking her licensing powers

in lerms of section 354 of the Telecommunications Actthe Minister set out a three stage

licensing process:

»  30% of the SNO would be set aside for the electricity and transpor para-statal companies
which had their own lelecommunication nefworks.

= 18% of the SNQ would be 52t aside for 2 Black economic-empowserment shareholdar and
issuec an invitation to apoly for that stake, ICASA engagad in an evalualion process and
made a recarmmendalion as to which of the zpplicants cught to be granied the 19% stake
ihat wae accepied by the Minisiar

= Aninwvitation o apply for the remaining 31% siake was issued by the Mimisler. The criteria
made it clear that an international operator with capital and extensive experience w as
sought, Unforunaiety, given the depressed inlermational telecommunications market and
tno deoubt) the convoluied 3MNO lcensing process, no such operstor applied. |ICASA
evaluated bath of the applicants and recommended that naither be grantad the 51% stake
in the SNO. The Minister than zgain invoked 5354 and annoaunced that the 51% stake
would be awarded by the Minister following 2 non-public process that entirgly excluded
ICASA. Again, invitations to apply whers issued. After finding thal two of the applicants
who responded o the s econd invitation to apply hacd “oualiied” for the 51% stske, the
Minigier then announced that ICASA would be involved in evaluating the applicants.
Hawever, | CASA once again found that neither mettlhe qualification & riteria and again
recommended that the 51% stake not be gramled but thal it be warshoused and
invilalions reissued wnen the global lslecommunications market had recoversed
sufficiently. T he Minister took some months 1o consider |ICASA's recommendation, and
then, contrary to the provisions of section 35(2) of the Telecommunicstlions Act which do
not allow her o substituie ner own decision for that of IC&34's, announced thal each of
the applicants would be given 13% inthe SNO and that the remaining 25% would b e
warshoused until 2 future date, In fact what actually happened is thai esch of the
applicants was given 12% in the SNO it apaears“‘s hatl the remaining 26% is 1o bs given

16 & consortium of forgign lelecommunications operators.

5* Sechon 36(3) of the Telecommunications Act.
* &t the time of writing, the licence has yel e be granted and the final corporate
arrangementis, including the final shareholdings have yei to be finalised,
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The Mimster s also responsible for delermiring when the lelecommunication facilities
provisioning marksl 15 1o be apened up 1o competition. One of the key features of the current
lelecommunications regulaiory environment is the fact that Tzlkom, whose largest
shiareholder remains the South African government 2s represented by the Minister, is the
exclusive provider of certain lelecommunications facilites. For example, only Telkomn andfor
the SNO may provide telecommunication facilities used by VANS licensees'® and only
Telkom andfor the SNO may provide the fixed lines used by mobile cellular service
licensees. '™ This fzcilities-based exclusivity is entirely in the hands of the Minister as she or
hiz decides when e ach of these e xclusivity peniods isioend. The precise wording used is
"untit 3 dale 1o be fixed by the Minister by notice in the Gazefle®. Similarly, the Minister is
responsible for delermining when the provision of voice services will be opened up o
competibon. Section 40(3)(a) of the Telecommunications Acl provides thal no person who

provides 2 VANS "shall permit that service 1o be used far the carrying of voice until a dale o

--be fixed by the Minister by notice in Gazelle”. On 3 Seplember 2004, the Minisier made

series of determinations ™= ("the Ministeriz| Determinations™) in regard to the above, including

setting 1 February 2005 as the date upon which, nfer alia:

=  mobile cellular telecommunications s ervice licensees may utilise "any fixed lines w hich
may be required for the provision of the EEWiEE...“H;

= VANS "may carry voice using any protocol™™; and

«  VANS "may ziso be provided by lelecommunications facilities other than those provided

by Telkom and the SNO or any of them™™,

ICASA then underiook 2 senes of public stake-holder discussions and released a8 media
statemant'™ giving its legal interpretation of the Ministerial Delerminations, including, in
particular, that the efiect of section 4(a) of the Ministenal Determinations was that from 1
February 2005, VANS "may self-provide facilities™. |CASA then set about engaging in a
regulation-making exercise 1o ensure that approprizte VANS licence condiions wouid I::E in
place before 1 February 2005. Unfortunately, on 25 January 2005, the Minister issued &
media statement [(which obwviously cannot alter the legal status of the Ministenal
Determinations made in tlerms of the provisions of the Telecommunications Act) in which she
said, inter aliz, “[tJhe issue of self provisioning was issued in the governmenl's policy
determination only in relation lo mobile cellular gperators in terms of fixed links...it is the
intention that value-added operalors may cblzin facilities from any licensed operalor and as

L]
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specified in the determinations™.'” From a legal point of view, the Telecommunications Acl

1?'_5 Section 40{2) of the Telecommunications Act.

'S Section 37(2) of the Telecommunications Act.

' Notice 1524 published in Government Gazells 26763 dated 3 Seplember 2004,
%8 Op Cil. Note 158 section 1

'™ Op Cil. Mote 158 section 3

¥l Op Cit. Note 158 section 4{=).

= |CASA Media Release dated 22 November 2004

" Available at the website of the Depariment of Commurucations: www . doc.gov.za
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does not empowsar the Minister to substitute the facilities provisioning restriziions found in the
Telecommunicalions Acl  with  her own faclities provisioning restrictions, The
Telecommunicaiions Ac! allows the Minister only to delerming when the particular facilitizs
grovisioning restrictions s21 gut in the Telecommunications will gome 1o an end. This she has
done in the Ministerizl Determinations. However, the issue 15 still vexed as {3s has been set
out abave) gt the time of writing, the Minister has refused fo approve and publish ICASA's
WANS regulalions because of dispuies between them regarding the self-provisioning issue,

iegving the entire VANS sacior in a siate of flux.

jCASS: The Challengs of Convergence

This bifurcated nature of [ICASA's independence wiz g iz broadcasting  and
telecommunications regulation, respectively, will b e e specially difficult to manage given the
fact that convergence of lechnologies . means that' the .boundaries between
tzlecommunications and broadcasting are becoming meaningless: it is increasinaly difficult to -
say whelher 2 paricular technolegical innovation should be classified as faliing uncer
broadeasting or lglscommunications, as is clear from the discussion on mult-media services
above. indeed, convergence was the rationale for the merger of SATREA and the [EA and the

establishment of ICAZA in the first place.

Pariament has recently released the Convergence Bill'™ which aims to “promote
convergence in lhe broadcasting, broadcasting signa! distribution and i=lecommunications
sectors™™. The Convargence Bill repsals the |EA& snd Telecommunicstions Eots' and
makes significant amendmentis to the Erdadcasting Act which will become, essentizlly
although not entirely, an SABC Act, The Convergence Sill will undoubiedy go through many
ileratiens before it 1s passed bul there are some key issues that warran! particular mention &t
this stage. Firsi, the Convergence Bill fries to do away with the bifurcated nature of ICASA's
powers and makes the position of the regulator far mare caherent than is currently the case in
terms of the Telecommunications Act and the broadeasting legisiation'™ . Second, the
Convergence Bill, in a2 number of respecis, ensures that ICASA's level of institutional
independence in respect of regulating convergence is thai required by seclion 122 of the

Constitution in respect of the regulation of broadcasting. In briaf, examples of this include:

rarael=

"™ Bg _ 2005, Explanatory summary of the Bill published in Gavernment Gazetie No. 2728
dated 16 February 2005

 Preamble fo the Canvergence Eill.

”'f schedule o the Convergence Eill.

¥ Thus the Caonvergence Bill contzins provisions on policy directions (sectian 2} and on
ICASA's regulation-making functions (s&ction 4) that apply to the slectranic communications
sector 25 2 whole and do not, for example, differentiale betwesn broadcasting and
telecommunications.
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ICASA is under an ohligation only to "consider policiss mads by the Minister. .. and policy
directions issved by the Wiruster™'™ Thus unlike the Telecommunications Acl, ICASA is
not required to 26t 0 accordance with Ministerial policy and policy directions

ICASS 15 fres (o make repulations with regard o its powesrs and functions in lerms of the
Convergence Bill and in terms of the Eroadeasting and ICASA Acts withoul the Minister's
approval bemng requirsd, unlike the current  situstion  thet persins  to
TE|EC3I'|"IFI'ILIT‘-:-CE'-IDI"I51EQ.

ICASE is responsible for the granting of all Iicences"m.

However, there are cerain key inslances where ICASA's level of institutional independence in

respect of convergence does noi meet that required by section 182 of the Consiitution with

respect to broadcasting. Thus cerlain provisions of the Convergence Bill fall foul of -the

Constilution and will, if the Convergence Bill is passed as it, be therefore illegal. In: brief,

gxamplas of this include:

The Minisier determines the date when and the geographical arez within which
communications network services licences' may be granted” and ICASA may only
accepl and consider such licences from a date to be fixed by the Minister by notice in the
Gazette'”". This is problematic given that what are currently known as broadcasting signal
distribution services would fall within this category of licences. Broadeasting signal
distribution has a significent impacl on broadcasting and therefore the regulation thereof
is reguired to be camied ot by an independent authority in terms of section 192 of the
Constitution, without the involvement by the Minister as is currently envisaged in the
Canvergance EBill,

ICASE is reguired to submit to the Minister for approval proposed licence conditions in
respect of individual licences". This is exiremely problematic as broadcasting licences
fall within the calegory of individual licences™® The crafting of licance conditions is 2
gquintessential regulatory function and sectien 182 of the Constitution reguires that [.1i1s. be
done by an independent authority.

The Minister has a signiicant role in relation 1o the frequency spectrum. In particular,
CASA is required to submit any frequency band plans to the Minister for approval™®, This
is extrernely problematic as regulsting the frequency spectrum is a vital aspecl of the
ragulation of brogdcasting and section 182 of the Constitution requires that this be done

by an independent autharity.

158

188
170
m
172
173
174
175
176

Secton 3(3) of the Convergence Sill.

Seclion 4 of the Convergence Bill.

Sections 501}, (2) and (3} read with section 8 of the Canvergence Bill.
& particular type of indivdually licansed sarvices.

Section 3(3) of the Convergence Bill

Section 5(4) of the Converaence Bill.

Section 8(2)(2) of the Convergance Bill.

Seciion 5(2)(c) of the Convergance Eill,

Section 34(7) of the Convergence Eill.
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The Convergence Bill consiitules an important movement forward in South Africa's
communicalions law history. If passad it will go some way lowards mesting the urgent need
for 2 single elecironic communications siatuie that grantz ICASA = single sei of powers and
duties in respect of the elsctronic communications industry, irespeclive of whether the

function falls within what was traditionzlly ielecormmunications or broadcasting

However, given the constiiulional imperative of an incependent regulslor to regulate
broadcasting in the public interesi, ICASA should be empowered 10 regulsie the entire
slecironic communicatians seclor in accordance with the constifuticnally-required level of
independence far b roadcasting as specified in section 152 of the Constitution and not Lhe

lesser level of independence that currently exists in lerms of the Telecommunications Act.

Erigfly, the respective roles of the Legisigiure, the Execulive and 1ICASA should pe as follows:
Farliamen! should bear ullimate responsibility for the development of macro-policy In respact
of cammunications issuas, including broadcasting and tzlecommunications. The issues dealt
with in such macro-policy should include: the empowerment of historically disagvantaged
aroups within the communications indusiry; universal access to communications services,
ensuring the awvzilgbility of & wide range of 5 ervices; developing skills and ensuring proper
irgining within the communicatiens indusiry, ensuring that foreign content does not deminate
broadcasting servicas through the dissemination of local ideas and culture and, more broadhy,
af African ideas and cullure; ensuring that the communicstions industry, &5 & whole, is
controlled by Scuth Afcans; encourzging investment in the communications industry;
ensuring fair competition; ensuring thai communications services comply with international
lechnical standards, and providing for the broad calegores of communications licences that

can be granled by the regulator.

WCASA, forite par, should be responsible for micre-policy formulation and implementation of
the macro-policy developed by Parliament. Thus ICASA should, for example, be respansiole
for conducting gnguiries as lo how best to implement the macro-policy geals determined by
Farlizment making regulations; issuing inwvitations for applicstions for licences (whare
aporopriste) and granting licences on conditions imposed by it end regulating the frequency

specirum, inclucing the allocation and assignment of frequencies.

It is clear thal the Minisier, as the Cabinel member rasponsivle for Communications, is
azccounigble to government for ensuring the smeooth running of the communications secter. In
this r egard, m acro-policy Tormulation = alsc an i mporiant @ spect of the Mimsiers function.
The Minister should play a leading role in making macro-policy proposals in the form of Green
and While Fapers and in lhe Bills thal are presented to Parliament. This macro policy

formulzgtion must, however, be mediated by Parfiament as Parliament will b2 the body 1o pass



the laws arising from the Mirsler's suggssied macro policy. 11 is also submitled that the
Minister is antitied 1o formulats other kinds of pohcy in respect of electronic communications
Tne Minisier cannot, nowever, do thes in & manner thal intereres with ihe independsnce of
ICASA, While there can be no objection to 2 reguirement that micro policy formulatad by the
Minister must be laken into account by ICASA, ICASA should remain sufficiently independeni

lo choose a2 different micro policy should it believe this 1o b2 in the public interest,

Conclusion

South Ajrica has embarked on the right path by sefling up regulalors, outside of the
Executive, 1o regulaie the broadcasting a2 nd 1elecommunications sectors. There have been
many nolable successes by SATRA and, particularly, the IBA. It was also correct lo merge
the two regulators into ICASA and Lo have bagun the legislative process inraspeciofihe
Convergence Bill given the increasing convergence of lelecommunications, broadcasting and
broadeasting signal distribution technologies. B oth the L egislature and the Executive have,
howsaver, much more to do beiore they can be said 1o have ensured [ he i ndependence of

ICASA as is required by section 192 of the Constitution.
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