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DAILY VOICE SUBMISSION PREPARED BY THE EDITOR AND ITS LEGAL REPRESENTATIVE:  ON ALLEGATIONS PERTAINING TO PORNOGRAPHY IN THE MEDIA

SUBMISSIONS: DAILY VOICE

1. INTRODUCTION
1.1. These submissions have been prepared in response to the invitation by the Chairperson of the Portfolio Committee on Home Affairs, Mr H P Chauke.  The original invitation listed the subject matter for discussion as follows:

1.1.1.
To “discuss and attempt to find solutions to address the challenges with regard to child pornography”

1.1.2. The “concerns raised by the general public and organisations raising concerns about the spread of pornography that is even exposed to children at an early age”;

1.1.3. The “need to protect children against pornographic materials in adverts and other means that leads to child trafficking and other unbecoming behaviour amongst our children”.

1.2. Due to logistical problems the meeting of 15 November 2005 could not be attended on behalf of Daily Voice.  Daily Voice accordingly welcomes the opportunity to make these submissions.

1.3. These submissions will address the question of the definition of pornography, the perceived harm to children, the nature of the Daily Voice as a publication and the measures used by Daily Voice to protect children form harm.

1.4. The questions raised in the letters of 2 and 28 November are broad, dealing with advertisements and editorial content.  Both aspects will be addressed in these submissions.

1.5. In these submissions, Daily Voice will prove to the Portfolio Committee that it at all times act within the legal constraints dealing with matters of pornography, sexual offences and aspects of law and morality that would entitle society to impose some for of censorship on the media.

2. DAILY VOICE STANCE AGAINST PORNOGRAPHY AND CHILD TRAFFICKING
2.1 At the outset Daily Voice wants to place on record that it is opposed to any form of publication that depicts children in sexually explicit pictures, including pictures of children depicting nudity.  Daily Voice supports the constitutional protection of children.  In this regard Daily Voice believes that the community and the newspaper it represents should guard against any practice that may exploit children under the age of 18.

2.2 Daily Voice is also vehemently opposed to any form of child trafficking and child prostitution.  In this regard, Daily Voice has indeed in the past on a number of occasions published articles alerting the public to the prevalence of child prostitution and child abuse, particularly in the community that is served by the Daily Voice newspaper.

2.3 Daily Voice will continue to commit itself to all attempts by government and the community to rid society of any form of child trafficking and child abuse.

2.4 However, Daily Voice denies that it plays any part in the promotion of any of these abhorrent practices and if any such allegation has been made, Daily Voice takes the strongest exception to such allegation and calls upon the accusers to prove such allegations publicly. 

3. PORNOGRAPHY
3.1. The word pornography originates from the Greek language.  The Greeks defined pornography as “writing about prostitutes”.  The Canadian Dictionary of English Language defines pornography as “sexually explicit material that sometimes equates sex with power and violence”.  The Oxford Dictionary defines it as “writings or pictures of films that are intended to stimulate erotic feelings by description of portrayal of sexual activity”. Pornography has also been defined as “sexually explicit material that subordinates women through pictures or words”, but this definition, by limiting pornography to the subordination of women, is too narrow.

3.2. What is apparent from the difficulty to define pornography is that it often relies on the subjective moral viewpoint of the person who tries to define the term.  In the Victorian era the picture of a bare breasted woman was probably pornographic, whereas that will hardly be the case today.  However, it is certainly true that in some societies, such as the Arabic countries, the exposure of the female body remains taboo.

3.3. For the purpose of these submissions and due to the lack of definition, it is assumed that “pornography” means the portrayal of graphic and explicit sexual activity in writing, pictures or film, whether it appears in print or any other medium.  Daily Voice concedes that there are indeed bounds outside which graphic and explicit sexual material would not be acceptable to society, and in those instances it would be described as pornography.

3.4. However, even this definition remains open for further subjective interpretation.  “Sexual activity” could mean different things for different persons.  It could describe anything from a couple holding hands to actual copulation or masturbation.  If the publication of “pornography” is to become a term to describe unlawful conduct, the word required further circumscription, namely, “the depiction of graphic and explicit sexual activity in pictures or words that is objectionable to society as a whole”.  [See the discussion of society with reference to offensive and obscene material below.]

3.5. In the light of the above confusion, it is submitted that the definition of written or visual material as pornographic does not assist in determining the subject matter for discussion.  Daily Voice therefore remains confused as to why it has been called to the Portfolio Committee to discuss aspects of “pornography”.

4. ADULT MATERIAL
4.1. The letter of 28 November 2005 from the Portfolio Committee to Daily Voice refers to the “challenges with regard to child pornography (Pornography in general / adult material”).

4.2. The question, what is meant by “adult material”, is equally nebulous and confusing, but probably easier to understand.  For the purpose of these submissions, it could be assumed that there is material published from time to time that could be suitable only for adults, as apposed to children.  This distinction could possibly include published material of a sexually explicit nature.

4.3. Perhaps the test that could best be applied in answer to the question as to what is meant by “adult material” can be found in definitions contained in the Film and Publication Act, 1966 (Act 65 of 1966), as amended.  In Schedule 3 to the Film and Publication Act a test is prescribed based on what is “harmful or disturbing material” for children in a relevant age group.

4.4. For the sake of these submissions, it would be assumed that “adult material”, in the strict sense, would include published material that is harmful or disturbing to children, but it would exclude any other material.

4.5. In deciding what is harmful or disturbing in the context of graphic and explicit sexual material, the next logical question is:  “What is meant by children?”

4.6. There does not appear to be any clear answer to the question posed in 4.5 above.  One place to look for the answer to this question is the Sexual Offences Act 1957 (Act 23 of 1957).  In terms of the Sexual Offences Act  the legal age for consent for a girl is 16 and for a boy 19.  

4.7. It is generally accepted that the Sexual Offences Act requires change.  The Sexual Offences Act is currently under review by The South African law Reform Commission, who started looking at the redrafting of the Act in 2002 as Project Number 107.  They tackled the issues in four phases, the first being to reform the laws relating to rape and sexual assaults, including prostitution of minors.  The second phase was to look at the procedural aspects of the investigation and court process of these cases.  The third and fourth phases will be dealing with the issue of adult prostitution.  In the third and fourth phases the Law Commission has only produced an issue paper (Issue Paper 19).  The Issue Paper deals with the issues to be discussed in the next step, namely the production of a discussion paper.  The discussion paper will be followed by a report that will contain draft legislation.  It would appear that extensive discussion around, inter alia, the publication of advertisement dealing with prostitution, will be covered in these last phases of the Commission’s work.  However, for the time being it must be assumed that the age for consent is 16 (if the unconstitutional distinction between the two genders is ignored).  It could then hardly be argued that, while there is no legal constraint on a person of 16 or older to engage in sexual intercourse, there should be a legal constraint on a person of that age to view or read certain material relating thereto.

4.8. Another “child related” age category is 18 years.  The age of 18 allows a person to exercise the right to vote.  This age also provides the cut off date in terms of the Criminal Procedure Act, 1977, for protection accorded to persons based on age.

4.9. For all purposes under this discussion the legal age of majority of 21 years seems to have little relevance.

4.10. It is submitted that, insofar as children may need protection from harmful or disturbing published material, anyone older than 18 years should be excluded from the inquiry and issues of a sexual nature should take the legal age (16) of consent into account.

5. HARMFUL OR DISTURBING TO CHILDREN
5.1. Much has been written on the subject of material that could be harmful or disturbing to children.  A useful record of research was published by Marjory Heins, Counsel for the Amicus Curiae in the case of United States of America et al. v, Playboy Entertainment Group Inc 529 US. 2000.  Ms Heins, who appeared in the case, published a paper subsequent to the trial.  A copy of the full paper with research references is attached hereto entitled “Identifying What is Harmful or Inappropriate for Minors”.

5.2. It is interesting to note from this report that many of the assumptions around the harm caused by pornography are not supported by scientific study.  One such startling example appears on page 4 of the report where the following is stated:

“Correlations do not establish causation, but they can be suggestive.  Studies have found, for example, an inverse correlation between youthful exposure to pornography and sex offending amount adolescents and adults.  That is, sex offenders generally have less, not more, exposure to pornography as youths.  One possible inference is that sex offending is causally related not to youthful exposure to sexually explicit material but to its opposite:  youthful repression, conflict, and guilt.”

5.3. It is also interesting to note from the report the apparent harmful influence regular soap operas may have on children, where it relates to teenage pregnancies.

5.4. Daily Voice has not commissioned an independent study into the subject matter, save for referring to various research material in connection with the subject matter.  The only conclusion that can be drawn from the published material is that there is no objective test or scientific test that can be applied to determine what is harmful or disturbing to children.

6. OFFENSIVE OR OBSCENE MATERIAL
6.1. Another term that could be useful in determining the suitability for publication is to investigate the term “offensive or obscene material”.  This phrase would again require a subjective determination to be made by the person adjudicating on the issue.  The Canadian laws do not deal with “pornography” as such, but rather with “offensive or obscene material”.  It is submitted that the two concepts are one and the same, and for this reason it is useful to look at the Canadian court cases and laws on the subject matter.

6.2. In Canada the Criminal Code prohibits the presentation of obscene films.  Section 159(8) of the Criminal Code provides that a film is obscene if it contains as a dominant characteristic the “undue exploitation of sex”.  The Canadian Courts have applied the test of the “accepted standards of tolerance in the contemporary Canadian community, taken as a whole and to test the meaning of “undueness””. 
6.3. In the Canadian Supreme Court case of Towne Cinema Theatres Ltd v The Queen [1985] 1 S.C.R. the court discussed the manner in which it could be determined what the community’s level of tolerance is.  The judgment gives insight into the subjective nature into an inquiry of this nature.  Further reference to this case is contained in 9.9 below.
7. COMPLAINTS MADE
7.1. The Daily Voice has not seen any of the complaints mentioned in the letters from the Portfolio Committee.  In the light of the uncertainty of the meanings of the various terms used in the letters from the Portfolio Committee, it is not possible to determine from past copies of the Daily Voice what aspects of prior publications require response in these submission.  Suffice to say that Daily Voice denies that it has at any stage published pornography or material that is harmful or disturbing to children.  In the absence of specificity the following will accordingly be addressed in these submissions:

7.1.1. The partial nudity in the typical page 3 picture; 

7.1.2. Advertisements displaying scenes of nudity or partial nudity; 

7.1.3. Advertisement wherein services relating to nudity or sexual content is advertised.  (The SMS advertisements).

7.1.4. Advertisements wherein adult services are advertised.

7.2. The categories set out above cover a broad range of subject matter.  However, it is necessary to address each category in the context of the general principles set out above.

7.3. In addressing the above categories reference will be made to the following factors:

7.3.1. The general distribution area of the Daily Voice and the target market of the newspaper;

7.3.2. The “tolerance” or norms of the readers of the Daily Voice;

7.3.3. Steps taken by Daily Voice to prevent exceeding the norms of the society that reads the Daily Voice.

8.
DAILY VOICE – TABLOID JOURNALISM

8.1 Daily Voice is a newspaper in the style that incorporates the format of tabloid journalism.  For the sake of clarity it would be useful to explain the concept of tabloid journalism.

8.2 A tabloid is a newspaper particularly popular in the United Kingdom.  The name tabloid is derived from the size of the newspaper.  Traditional newspapers have always been published in broad sheet format.  A tabloid format newspaper is smaller, generally 595 mm by 375 mm per spread.  

8.3 The phrase tabloid press is used to refer to newspapers focusing on less "serious" content.  In the United Kingdom, where the format became popular amongs the working class, the tabloid press focusses on celebrities, the British Royal Family, sports, and sensationalist stories.  

8.4 In recent years several "mainstream" newspapers in the United Kingdom have begun printing in the tabloid format.  In South Africa the Mail & Guardian would be an example of such “mainstream” newspaper in tabloid format.  In order to distinguish between the formats, the term “red top” has appeared to describe the traditional tabloids.

8.5 To an extent the difference between the tabloids and the broadsheets (some of which may now appear in tabloid format) is in the eye of the beholder.  Thus, as described by Giles Wilson in the BBC Online Magazine: “broadsheets think of themselves as "the quality press" - while for them and their readers tabloids denote big brash headlines, Page 3 nudes, paparazzi pictures, tittle-tattle, celebrity gossip and a lack of seriousness.  The tabloids on the other hand think of themselves as "the popular press", and regard broadsheets as dull, wordy and worthy. Kelvin MacKenzie, a former editor of the Sun whose brash style gave the world "GOTCHA" (British sinking of Argentinian warship) and still embodies for many people the essence of tabloid journalism, used to take pleasure in calling the broadsheets "the unpopular press".

8.6 It would be fair to say that the Daily Voice is one of a few such “popular press” newspapers that have appeared in the last few years.  Others are the Daily Sun and Die Kaapse Son.  

8.7 There will be many opponents to the style of tabloid journalism.  However, these opponents usually do not come from the working classes, at whom the tabloid style newspaper is directed.  Their criticism is usually made from an elitist viewpoint.

8.8 The Daily Voice launched as a tabloid format newspaper in the “tabloid journalism” style during March 2005.  Daily Voice sells at a low cover price (R1.50) and two different editions, with overlapping content, are published daily, from Monday to Friday.  The City edition is distributed in the City of Cape Town and surrounds, with the main target area for distribution the working class areas of the Cape Flats.  The Country edition is distributed mainly on the Western Cape “platteland”.  The Country edition contains approximately six pages dedicated to the “platteland” news and has a greater Afrikaans language content, while remaining predominantly English.

8.9 Prior to its launch the Daily Voice investigated the market for the tabloid style journalism.  Daily Voice discovered that there exists a market for persons, especially from the working classes, who never traditionally read newspapers.  They found it difficult to associate with the content of mainstream newspapers and accordingly did not bother to read.  Their resistance to the traditional press was partly attributable to the price of the mainstream newspapers and the seriousness and almost elitist style of these newspapers.  As far as content, the Daily Voice therefore has an obligation to its readers to hold their interest with articles that they desire, while at the same time informing them of matters that are in their interest to know.

8.10 Examples of the news that are of interest to the readers appear from focus group studies done by Daily Voice prior to its launch in February this year.  Respondents were taken through a list of news stories and asked their level of interest.   
8.11 The following are examples of what the research found grabbed the attention and could hold the attention of the reader in the society serviced by the Daily Voice:
8.11.1 Big Bay (tender debacle), Alan Boesak’s presidential pardon, the sportsman Schalk Burger’s road rage, MP travel document fraud and the Patricia de Lille v Lennit Max debate – all evoked no interest.
8.11.2   Prince Harry and Chelsy, elections in Iraq – evoked mild interest only.  
8.11.3 Community issues such as the drug known on the Cape Flats as tik, gangs and crime grabbed the attention.  
8.11.4 The tsunami story grabbed attention and continued to do so among the men, although the women were getting tired of it at the time.
8.12 When the tolerance of target group were tested with reference to the page 3 picture, it was found that the level of approval for the page 3 was higher among men than women in focus groups, but most will read the rest of the paper anyway.  They appreciate that the woman in the picture was there for the men’s enjoyment, and that she was entitled to make a living somehow.  The men like to look at the page 3 picture.   Men claimed to be comfortable with a page 3 girl being of any race.  Both male and female respondents in this group knew men who bought existing tabloids at the time just for the page 3 picture.  
8.13 A different study amongst another target group found that most of the men loved the page 3 picture.  Those who did not claimed religious considerations or seemed a little hen-pecked.  Some claimed outright that page 3 was the only reason they buy the paper.  One man described it as ‘n klomp vullis.  For this group it was not a big issue for the women in the group, all of whom claimed that they skip past it and read the other stories.
8.14 In conclusion, the Daily Voice accordingly base its content on the requirement of the broad readership of the newspaper, taking into account the fact that it does not form part of the “mainstream” press and that it exists as part of the fourth estate to entertain and inform that group of people who is not interested in the mainstream newspapers.  The critical understanding of the societal tolerance is illustrated by the different treatment of the page 3 picture in the Country and City editions of the Daily Voice
9 PAGE 3 PICTURE

9.1 Daily Voice (City edition) has a portion of page three of the newspaper reserved on a daily basis for a picture of a woman that is partially nude, usually with bare and exposed breasts.  This is in the style of the famous page 3 picture that is found on page three of every British tabloid (red top) newspaper, of which the Sun is probably the most famous.

9.2 The Country edition of the Daily Voice also contains a page 3 picture, but the woman in the Country edition wears a swimming costume or some other cover and is not shown with exposed breasts.

9.3 The different approach is followed with the two newspapers based on the research conducted prior to the launch of the Daily Voice and particularly in the light of a greater conservatism amongst readers in the Southern Cape areas where the country edition is being modelled.

9.4 It is submitted that the page 3 picture does not constitute pornography, within the meaning of any of the definitions contained in 3 above.

9.5 It is further submitted that the page 3 picture is not harmful or disturbing to children.  Partial nudity, of the nature contained in the page 3 picture, is generally acceptable in most sections of the broad South African community.  

9.6 As stated above, in order to consider the matter properly, an assessment must be made of the moral convictions of society.  This assessment must be based on an objective analysis of the moral convictions at the time of making the assessment and not the convictions of specific members of society.

9.7 The difficulty to determine an objective norm for standards of decency and the moral convictions of society constantly faces those tasked with censorship.  In the judgment of the Supreme Court of Canada in the case of R v Butler 1992 1 SCR 452, the court described this difficulty as follows:


“The community standard test has been the subject of extensive judicial analysis.  It is the standard of the community as a whole which must be considered and not the standards of a small segment of the community”

9.8 The standard is a changing standard.  The Canadian Court in R v Dominion News and Gifts (1962) Ltd [1993] 2 CCC 103 put it as follows:


“Community standards must be contemporary.  Times change, and ideas change with them.  Compared to the Victorian era this is a liberal age in which we live.  One manifestation of it is the relative freedom with which the whole question of sex is discussed.  In books, magazines, movies, television, and sometimes even in parlour conversation, various aspects of sex are made the subject of comment, with a candour that in an earlier day would have been regarded as indecent and intolerable.  We cannot and should not ignore these present-day attitudes when we face the question whether [the subject materials] are obscene according to our criminal law.”

9.9 In the case of Towne Cinema Theatres Limited v The Queen [1985] 1 SCR 494 (referred to above) the Canadian Court put it as follows: 


“The cases all emphasize that it is the standard of tolerance, not taste, that is relevant. What matters is not what Canadians think is right for themselves to see.  What matters is what Canadians would not abide other Canadians seeing because it would be beyond the contemporary Canadian standard of tolerance to allow them to see it.  Since the standard is tolerance, I think that the audience to which the allegedly obscene material is targeted must be relevant.  The operative standards are those of the Canadian community as a whole, but since what matter is what other people may see, it is quite conceivable that the Canadian community would tolerate varying degrees of explicitness depending upon the audience and the circumstance”.
9.10 It is submitted that the principles developed by the Canadian courts over the years are to be applied by those assessing the question whether the page 3 picture could be harmful or disturbing to children.  The question to be answered is therefore what standard of tolerance is relevant in judging the question whether the content is harmful or disturbing to a section of the community.

9.11 It is impossible to answer emotive accusations made by special interests groups complaining about certain aspects of any publication.  Accordingly the following is submitted as the guiding factors that should be taken into account, amongst others, in finding the legal and moral convictions that must be applied in judging the Daily Voice page 3 picture:

9.11.1 The South African norm today is that there is significantly more tolerance to nudity and openness about sexuality than in years gone by.  In this regard, nudity features regularly on television, even in prime time slots, with a general acceptance of nudity in late night, but view for all television.  Similarly, sexual suggestion and conduct is regularly featured on television soap operas that are broadcast in early and prime time slots.

9.11.2 Tabloid newspapers around the world exhibit nudity in the form of bare breasts in the classic page three British Tabloid style.  The norm appears to be that, at least, what is tolerated by the British public, would be acceptable in South Africa.

9.11.3 Nudity in the form of bare breasted women is the norm on certain of the South African beaches in summer.  This tolerance seems to follow European standard amongst the traditional conservative white population.  Amongst members of the traditional African community, nakedness amongst women and the norm of exposed breasts seem to have been part of the African culture for many more years.  The fact that certain segments of the South African society may find such norms to be unacceptable should not influence the finding what the legal convictions of society are.

9.11.4 Sexual openness is encouraged in schools and in government programs dealing with sex education and the fight of HIV and Aids.  The well-known “Love Life” campaign, although criticised by certain conservative sections in our society, is an indication of the ever- changing subjects that are currently acceptable subjects for discussion with persons under the age of 18.

9.11.5 South Africa has, constitutionally moved away from a Calvinist Christian controlled society to a secular society, where the moral convictions of the individual, as long as it does not impinge on the rights of others, are not regulated by the state.

9.11.6 The general policy with regard to censorship, where the rights of children are potentially involved, is to leave the decisions to the parents, rather than the state.  This can be seen in the trend that films are allowed to be screened on television, where explicit sexual behaviour is depicted, with parental guidance warnings only.

9.12 It is important to heed the principle that the legal moral convictions may, although not always, differ from what the majority of the South African population may think.  In this regard the committee must take into account the words of Chaskalson CJ in the judgment in the Constitutional Court in the case of S v Makwanyane and Another 1995 (3) SA 391 (CC) (1995 (2) SACR 1; 1995 (6) BCLR 665).


“Public opinion may have some relevance to the enquiry, but, in itself, it is no substitute for the duty vested in the Courts to interpret the Constitution and to uphold its provisions without fear or favour.  If public opinion were to be decisive, there would be no need for constitutional adjudication.  The protection of rights could then be left to Parliament, which has a mandate from the public, and is answerable to the public for the way its mandate is exercised, but this would be a return to parliamentary sovereignty, and a retreat from the new legal order established by the 1993 Constitution.” [Page 341]

9.13 In conclusion, it is submitted with confidence, that the page 3 picture appearing daily in the City edition of the Daily Voice does not transcend the bounds of tolerance of the South African society and that it is not harmful or disturbing to children.  Parents who object to their children being exposed to the page 3 picture (or other content) must on an individual basis exercise parental control.  

10 ADVERTISEMENTS CONTAINING NUDITY

10.1 Certain advertisements may appear in the Daily voice from time to time that may contain pictures of semi nudity that may fall in the same category of the type of nudity contained in the page 3 pictures.  One advertisement that springs to mind is an advertisement for penis enlargement that contains the picture of a semi-naked woman.

10.2 It is submitted that these advertisements fail to be considered and assessed in the same manner as assessments are made of the suitability of the page 3 pictures.  

10.3 Moreover, provided these pictures are not offensive (within the meaning as described above) or harmful or disturbing to children, Daily Voice does not wish to impose restrictions on the commercial freedom of choice exercised by its advertisers.

11 ADVERTISEMENTS ADVERTISING EXPLICIT CONTENT TO BE OBTAINED ELSEWHERE (SMS SERVICES)

11.1 It is assumed that some of the complaints made by certain members of the public are in respect of the so-called SMS cellular telephone message and picture services.  Daily Voice carries a number of advertisements, on behalf of cellular telephone service providers, in which telephone numbers are advertised which would enable certain cellular telephone owners to “download” messages and pictures with titillating or raunchy pictures or text.  These services are offered at a cost to the cellular telephone user (in the region of R5 to R7.50) and the user must possess a cellular telephone and the skills to perform the “download” function.

11.2 Insofar as these advertisements may contain certain pictures suggesting what may be received by utilising the SMS service, the visual or pictorial element thereof has been covered in the sections paragraphs 8 and 9 above.

11.3 If the advertisements contains suggestions that are not of a visual or pictorial kind, then the suggestion must certainly be judged in the following light:

11.3.1 It would require certain knowledge and sophistication to understand the content, which, if the reader possessed the knowledge, the perusal of the advertisements in question would not be harmful or disturbing to that reader.  Therefore, a child who lacks the required sophistication, would not possess the knowledge to be able to use the information, if that information would otherwise be harmful or disturbing to the child.

11.3.2 If parents’ moral convictions are such that they are of the view that their children should not be exposed to the content of the SMS services in question, they should exercise parental control over the issue.  This is not a matter where the Daily Voice should deprive the persons who would not be harmed, of the service.  This is also not a matter where the state should interfere.

11.4 Further, the services advertised in these advertisements are controlled by the cellular telephone companies and their secondary service providers.  It should not be required from the newspapers and other media to act as secondary guardian in respect of the advertisements, save to ensure that the advertisements are on the face of it not harmful or disturbing to children or offends the other levels or tolerance that may justify censorship.

11.5 In conclusion it is submitted that the state should not impose censorship on these types of advertisements.  

12 ADVERTISING IN THE ADULT SECTION

12.1 It is generally accepted practice for most of the mainstream print media to carry advertisements in their so-called adult classified sections.  These advertisements vary greatly, advertising massage services, clubs and escort services.  It is alleged that some of the advertisements are for the advertising of prostitution services.

12.2 As stated in 4.7 above, The South African law Reform Commission Law.  It would be unfortunate for this Portfolio Committee to duplicate or indeed interfere with the work currently done by the Law Commission.  It is accordingly submitted that these submissions will only address the current legality of the advertisements and not comment on the process with reference to the Sexual Offences Act amendments.

12.3 The Sexual Offences Act is archaic and in dire need for improvement.  The absurdity of aspects of the current legislation, is illustrated by the following hypothetical advertisement: 


Lusty 16 year old girl would like to meet any man over the age of 19 for a night of unlawful carnal intercourse absolutely free. 


As long as the girl in the example is not an imbecile, she is totally within her rights to act out the invitation contained in the advertisement and any man who takes her up on the offer, cannot be prosecuted in terms of section 14 of the Sexual Offences Act .  It is conceded that the above advertisement may be morally objectionable and Daily Voice, had it been confronted with such blatant advertisement, would in all probability exercise the control of self censorship in respect of such advertisement, but it illustrates the point.

12.4 Whilst it is conceded that some of the advertisements in adult classified sections may be for prostitution services, they do not state so in terms.  It cannot be imposed upon the Daily Voice to act as censor for advertisements that may be suggestive of the services, but not specific or graphic in the terms.

12.5 It is denied that the advertisements could be detrimental to children who read them.  A child would have to have an intimate understanding of rather cryptic statements and make certain leaps of interpretation to ascribe lewd meaning to the advertisements.  The person, who understands the words, needs no protection.

12.6 Daily Voice cannot act as policeman in respect of the services offered.  To the best of Daily Voice’s knowledge, the advertisements of clubs, which advertise in these sections of the newspapers, are for services that are legal and acceptable.  If these clubs turn out to be brothels, it cannot be expected of the press to have known this fact.

13 SELF-CENSORSHIP BY DAILY VOICE

13.1 Notwithstanding the submissions set out above, Daily Voice adopted certain internal procedures to guide against matter that it views as undesirable for its readers.

13.2 One of the measures of self-censorship already mentioned above is the difference between the Country and the City editions of the newspapers as it relates to the page 3 picture.

13.3 Secondly, Daily Voice relies on a group of staff and consultants to monitor advertisements and screen content of advertisements for legal and or constitutional breach.  An example of such action is certain SMS advertisements that appeared in one or two of the early editions of the Daily Voice were pulled from publication due to the fact that it was discovered that they contained matters that could be interpreted a possible hate speech and others were deemed potentially harmful or disturbing to children.  Daily Voice now has an internal policy for the screening of advertisements that may contain explicit sexual content.  The observant reader will have noticed a certain “toning down” of the advertisements, since these measurements were implemented.

13.4 Daily Voice also adopted an internal policy with regard to words in adult advertisements that would be acceptable or not.  These screens are constantly updated to make provision for new phraseology that may develop. 

13.5 Daily Voice further upholds the moral and legal principles referred to in paragraph 2 above and it will continue to screen advertisements and content so that children are not detrimentally affected.

14 CONCLUSION

14.1 In the true nature of tabloid journalism, Daily Voice will continue to operate within the legal and moral constraints of society, but it will always be closer to the bounds of censorship than mainstream newspapers.

14.2 It is for this reason that there will unfortunately always be sections of the community that may find aspects of the publication not to be in their taste.

14.3 Daily Voice will carefully monitor the tolerance of society and use its best and honest endeavours not to exceed those bounds, without detracting from its nature as a provocative tabloid newspaper.

14.4 Daily Voice would caution the Portfolio Committee to apply the principles contained above when judging the Daily Voice, and not fall into the trap of appeasing small special interests groups, who would like to see the freedom of expression that is so dear to our democracy to be curbed.

14.5 Daily Voice thanks the Portfolio Committee for the opportunity to make these submissions.
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