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Submission to the African Peer Review Process of South Africa
The Open Democracy Advice Centre (ODAC) submits this paper to the Coordinating Body of the South African Peer Review Process in response to the APRM Questionnaire. ODAC is a specialist organisation working in the areas of access to information and whistleblowing. This submission therefore focuses on these two inter-related subjects, while drawing conclusions about implications for other areas of concern in the Peer Review process. ODAC’s responses focus exclusively on its area of expertise, and therefore do not include submissions on other areas covered by the  Questionnaire.

This submission follows the format of the APRM Questionnaire found on the APRM webpage of the Department of Public Service and Administration. 

Questions and indicators derived from the Questionnaire are indicated throughout in bold italicised typeface, while ODAC’s responses are indicated in standard text.

Section 1 – Democracy and Good Political Governance

OBJECTIVE THREE

QUESTION ONE: 
What measures have been put in place to promote and protect economic, social, cultural, civil and political rights?

INDICATORS:

i)
Identify legal provisions that recognize and guarantee each of these rights….

Legal Provisions for the Right of Access to Information

The Right of Access to Information is guaranteed by the South African Constitution, as described below.

Section 32 of the South African Constitution of 1996 states: 

(1) Everyone has the right of access to – 

(a) 
any information held by the state, and; 

(b) 
any information that is held by another person and that is required for the exercise or protection of any rights; 

(2) National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.
 

The Promotion of Access to Information Act (PAIA) was approved by Parliament in February 2000 and went into effect in March 2001.
 It implements the constitutional right of access and is intended to “Foster a culture of transparency and accountability in public and private bodies by giving effect to the right of access to information” and “Actively promote a society in which the people of South Africa have effective access to information to enable them to fully exercise and protect all of their rights.” 

Under the Act, any person can demand records from government bodies without showing a reason. State bodies currently have 30 days to respond (reduced from 60 days before March 2003 and 90 days before March 2002). 

The Act also includes a unique provision, required by the Constitution, that allows individuals and government bodies to access records held by private bodies when it is necessary to enforce people's rights. Private bodies are also required to respond within 30 days. 

INDICATOR:

ii) 
Assess the effectiveness of legal provisions and mechanisms put in place to promote and protect these rights.

South Africa’s access to information legislation is exemplary, and has been called “the gold standard” for such legislation. It is ODAC’s position that the Act itself is adequate and appropriate to the South African circumstances, although there is a strong need for the Parliamentary Rules Board to finalize rules for the use of the Act. In particular, there is an urgent need for an adjudication system allowing a more rapid, accessible and inexpensive resolution to contested decisions to withhold release of records. This is addressed further in the following section.

Dispute Resolution Mechanism

In the absence of the necessary rules, applicants for information held by public bodies are restricted in their right of appeal to the same body that refused access, followed by appeal to the High Court. This is an extremely expensive and lengthy process that is out of the reach of the vast majority of South Africans. In addition, ODAC’s monitoring exercise, described in greater detail below, suggests that the internal appeal process currently mandated by the Act very seldom results in a changed outcome, indicating the value of an independent appeals mechanism. 

The South African History Archive (SAHA), an NGO engaged in access to information work, has commented on this obstacle: 

“The single most cited complaint about the implementation of PAIA is the lack of a cheap, accessible, quick, effective and authoritative mechanism for resolving dispute under the Act. What is sought is a forum which can be accessed after refusal of a request by a public or private body or rejection of internal appeal against refusal of a request by a public body, but before resort to court action.”

ODAC supports this conclusion.

The South African Human Rights Commission (SAHRC) assumes primary responsibility for oversight of PAIA, particularly reporting on implementation and usage of the Act. 

SAHRC is required to publish an annual report to the National Assembly on PAIA and the implementation of the Act. SAHRC is responsible for conducting outreach to public departments to educate public servants about their duties under the Act, as well as reaching out to private bodies. SAHRC is also responsible for compiling the PAIA manuals of public and private bodies required under Section 32 of the Act, and publishing statistics on the use of the Act annually.

PAIA Reporting

SAHRC has expressed concern over the manner in which public bodies have treated their obligations to submit reports detailing their implementation of PAIA in each annual reporting period.

“During the previous reporting period (2002 – 2003), the Unit experienced difficulties in obtaining the section 32 reports from information officers. The Commission placed reminders on the Commission’s website but there was no significant response. At a cost of R80,000, the Commission placed advertisements in four leading newspapers reminding information commissioners to submit the reports. As a last resort, the Commission wrote to the Office of the President, the Speaker of Parliament and the Minister of Justice. The Minister of Justice acknowledged receipt of the letter and subsequently wrote to Director Generals of various government departments requesting them to submit their reports. Following the Minister’s letter, the Commission received reports from some public bodies, but not all responded.”

These difficulties have persisted. 

In the most recently reported period, SAHRC received about 20 reports by the original due date, from more than 800 public bodies. Following an email to all information officers, 13 additional reports were received. Further intervention by the Minister of Justice, the Office of the President and other prominent public offices succeeded in bringing the number of reports received up to 46, 16 fewer reports than from the previous reporting period.

ODAC Recommendations on SAHRC:

SAHRC must take more robust action to ensure that public bodies take their obligations under PAIA seriously, including reporting obligations. Without diligent reporting by public bodies it is impossible to assess the implementation of the Act and its impact on South African democracy and society. Such action by SAHRC could include outreach to public bodies in the form of training in the provisions of PAIA.

The Department of Justice is responsible for the legislative aspects of PAIA, including rules, regulations and amendments. It is the Department’s responsibility to consult with stakeholders on obstacles to PAIA’s successful realization of the right of Access to Information.

ODAC has undertaken a monitoring study of implementation of PAIA during 2003, during which ODAC monitored 100 information requests submitted by a diverse group of requesters. Of these requests, only 23% resulted in disclosure of the desired information, while just over half of the requests received no response from the relevant public body. These results are analyzed in greater detail below.

Implementation Challenges: Illiterate Requesters

The study identified major challenges to implementation both in submitting requests and in getting responses to requests for information. Under the Act, information officers are required to assist individuals who are unable to make written requests by translating an oral request into written on the prescribed form, providing a copy to the requestor. However ODAC’s study found that 70% of oral requests could not be submitted, while a further 10% were given oral refusals. In particular, blind and illiterate requesters experienced severe obstacles in making requests. Though some departments, including the Premier of the Eastern Cape and the Department of the Defence displayed some commitment to assisting disadvantaged requesters, the study concluded that “PAIA is inaccessible for the illiterate.”

Implementation Challenges: Mute Refusals

One of the greatest obstacles in South Africa to the right of Access to Information is the problem of “mute refusals,” the monitoring term for requests for information that do not receive a positive or negative response during the appropriate time frame. 62% or nearly two thirds of requests submitted received no response, with occasional responses after the prescribed period of 30 days. It should be noted that the period of 30 days is considerably longer than the average response period allowed by most Access to Information legislation internationally. A longer timeframe for requests is therefore not appropriate or justified.

The problem of mute refusals has been documented by ODAC in its own work and in previous studies. The Department of Justice itself took 8 months to respond to a request for its legally-required information manual. There is also evidence that responses to requests for information are politically influenced, with requesters perceived as being capable to criticize the government more likely to have their requests refused or ignored.

In part, this failure of implementation appears to be due to a lack of adequate training in the Act and lack of guidance by the SAHRC. However, the lack of a rapid, inexpensive, authoritative and effective dispute resolution mechanism has prevented the development of a useful body of practice around interpretation of the Act. This in turn has hindered the establishment of good practice and higher standards of responsiveness.

ODAC Recommendations on Department of Justice:
The Department of Justice should support and assist in the creation of an accessible, cost-effective, efficient dispute-resolution body to adjudicate disputed requests for information.

Acting on the results of two monitoring studies, ODAC laid a formal complaint with the Public Protector with respect to the administration of PAIA. However, the Public Protector’s office of Special Investigations declined to launch on an investigation, citing SAHRC’s legislative function in areas including monitoring implementation of the Act and training information officers.

The Public Protector therefore argued that an investigation by its office would amount to a duplication of efforts and resources that could not be justified.

ODAC applauds efforts by SAHRC and the Public Service Commission to train public officials and to consider an Information Commissioner. However, ODAC argues that SAHRC has not fulfilled its obligations with respect to PAIA during the four years since the passage of the Act. An independent investigation by the Public Protector is therefore appropriate in order to identify obstacles to implementation and recommend strategies for overcoming these obstacles. These recommendations could then form the basis for a renewed implementation strategy by SAHRC.

ODAC Recommendations on Public Protector:
As contemplated by section 6(4)(d) of the Public Protector Act No 23 of 1994, the Office of the Public Protector should launch an investigation into the implementation of PAIA in order to supplement efforts by SAHRC and the Department of Justice by identifying institutional obstacles to effective usage of the Act. 

General observations

The right of Access to Information is guaranteed by Article 32 of the South African Constitution, which guarantees the right to both publicly-held information and privately-held information that is required for the exercise or protection of any right. This Constitutional right is expressed clearly and without caveat, implying a strong legal bias in favour of public access and disclosure. South Africa’s provisions for Access to Information are some of the strongest in the world; Access to Information is typically restricted to publicly-held information. 

In accordance with the Constitutional provisions, the right of Access to Information was given legislative force through the passage in 2000 of the Promotion of Access to Information Act (PAIA). PAIA maintained the breadth of the Constitutional right, guaranteeing a right of access to both public and private information. 

However, the Act’s manual requirements and the arbitration provisions of the Act have presented obstacles to effective implementation of the Constitutional right since PAIA’s passage. These are addressed individually below.

Manual Requirements

In April 2003, ODAC made a submission to the Department of Justice concerning the requirement for private bodies to publish PAIA manuals. In this submission, ODAC stated, “It makes good policy sense to exempt small private bodies from the provisions of the Act requiring a manual as long as there is a procedure by which that exemption may be revoked in a particular case based on the public interest.” ODAC further proposed that “small bodies” be defined as those that employ less than 6 people and/or whose budget or income is less than R250 000. 

ODAC stands by this submission, which has not been incorporated into the Act.
 SAHRC has expressed support for an amendment along these lines, though it has expressed concern about the capacity to discriminate between included and excluded bodies. 

Recommendations:

ODAC recommends that PAIA be permanently amended to exempt small businesses from the manual requirements of the Act. Repeated deferral of the due date of manuals for different bodies undermines the PAIA regime and public respect for the Act. This issue is particularly pressing as the two-year exemption for private companies ends in December 2005, whereas smaller private bodies with a staff turnover of less thatn 50 people and an annual turnover of above 2 million is some sectors are exempt from compiling the manual for a period of 5 years until 31 December 2011. .

Fees

The requirement that requesters pay a fee for information has finally been reassessed by the department of Justice. While such fees help bodies recoup the material and labour costs associated with locating and preparing requested information, there is considerable concern that even modest fees (such as the current standard of R35) may hinder the use of the Act by a large segment of the South African population. Hence the recent enactment of the regulation providing that the following persons are exempt from payment of access fees under section 22 of PAIA:

· Single persons earning under R14,712 per annum (after permissible deductions);

· Married persons, or a person and his/her life partner, whose combined income does not exceed R27,192 (after permissible deductions);

· Individuals requesting their own personal records; and

· Maintenance officers or investigators making the request in connection with an investigation or inquiry pursuant to the Maintenance Act 1998 or its regulations.

The regulations also provide that the access fee does not apply where the cost of collecting the fee exceeds the amount charged.

Arbitration Provisions

Problems with the arbitration provisions of PAIA have been discussed above (under Section 1: Democracy and Good Governance). Here, the intention is to highlight specific weaknesses in the existing legislative provisions for arbitrating contested claims to information. 

PAIA requires that a requester that has been denied information by a public body must appeal to the same body before taking any other action seeking the release of the information. The evidence gathered by ODAC over the course of several years suggests that the internal appeals mechanism required by PAIA seldom results in a changed outcome. It has therefore become an obstacle to genuine implementation of the right of access to information.

Following an internal appeal, requesters are currently required by PAIA to contest any decision in the High Court. Such a process requires time, expertise and money, making it effectively unavailable to the vast majority of South Africans, and further curtailing the  Constitutional right of access.

Recommendations

ODAC strongly recommends that PAIA be amended to ensure that the resolution of disputes over access to information is more accessible, cheap and effective than is currently the case, through the creation of an Information Ombud.

An Information Ombud Office with a mandate to make recommendations or rulings on any access to information disputes set before it offers the greatest gains in impartiality, cost-efficiency and responsiveness.

Department of Justice

The Department of Justice is responsible for the legislative aspects of PAIA, including rules, regulations and amendments. It is the Departments responsibility to consult with stakeholders on obstacles to successful implementation of PAIA. The Department’s role is discussed in detail above (Objective Three, Question One). 

The need for finalized rules relating to PAIA, particularly in the appeals and adjudication process is reiterated here. The Rules Board have failed to comply with their mandate as contemplated by section 79 of the PAIA to establish such rules. 

South African Human Rights Commission

Oversight of PAIA is the responsibility of the South African Human Rights Commission (SAHRC). SAHRC is responsible for conducting outreach to public departments to educate public servants about their duties under the Act, as well as reaching out to private bodies. SAHRC is also responsible for compiling the PAIA manuals required under Section 32 of the Act, and publishing figures on the use of the Act every year. 

SAHRC has also organized a “Review” of the Act, conducting consultations and research in order to make recommendations for improving the Act.

The consultation process began with the National Indaba on PAIA in May 2003, at which a range of stakeholders consulted with each other and discussed challenges to implementation of the Act. The Second International Conference of Information Commissioners was held in Cape Town in February 2004, immediately followed by a National Conference on PAIA.

On the basis of these consultations and research commissioned by SAHRC, the Commission recommended

· Deferring the deadline for the manuals of private bodies for two years. 

· SAHRC continue to handle PAIA-related complaints through its normal complaint-handling procedures. 

· Investigating the possibility of an amendment to PAIA to allow SAHRC to receive and prosecute equality complaints. 

They have subsequently resolved that they support the introduction of a specialist competence within the Commission to assist resolve PAIA disputes.

Recommendations
Department of Justice
The Department of Justice should provide guidelines regarding what records should be automatically available.

South African Human Rights Commission

ODAC respectfully submits that SAHRC’s recommendations are inadequate to address the current crisis in the implementation of PAIA. ODAC’s experience with the Act and supporting other users has been that government departments are severely under-informed about the Act and its provisions. There is insufficient leadership from prominent figures in positions of authority to encourage compliance and support for the Act. In the absence of leadership and training, most departments remain extremely reluctant to disclose information, partly out of concern for the reaction of their superiors.

In light of this, ODAC proposes that SAHRC take a greater role in encouraging disclosure and facilitating implementation of all the provisions of PAIA. 

Such a role should include: 

· Encouraging and facilitating the sharing of experiences among Information Officers through the creation of a Forum of Information Officers 

· More actively pursuing compliance with the manual requirements of the Act and conducting training in the provisions of the Act for public servants. 

· Providing reporting guidelines to assist public bodies in setting up, maintaining and submitting records to SAHRC. 

Taking seriously such a leadership role with respect to the Act is central to the success of PAIA and will require a great deal of the Commission’s resources. ODAC therefore also recommends the creation of an Information Ombud office, described below.

Information Ombud

ODAC recommends the creation of an independent Information Ombud mandated to receive appeals from denied requesters and make binding orders on access and disclosure. An Information Ombud would provide the most responsive and accessible forum for the resolution of disputed claims to information. The Office of the Ombud would also give advice to government departments and officials seeking clarification of their duties and responsibilities with respect to access to information. 

Following passage of legislation on privacy and data protection, the Information Ombud should be given responsibility for adjudicating disputes relating to privacy as such disputes are closely associated with questions of information disclosure. 

ODAC is currently conducting a costing study on the budgetary implications of an Information Ombud. ODAC believes that, as with similar offices such as the Inspectorate of Prisons, an Information Ombud will be inexpensive, particularly compared to the costs currently incurred by the state while contesting requests for information in court.

SECTION TWO

OBJECTIVE TWO

QUESTION ONE: What has your country done to make the public administration, legislative system and fiscal authorities work effectively and in a transparent manner?

PAIA is intended to increase the effectiveness and transparency of the public administration and budgetary authorities by making these bodies directly accountable to the public. PAIA provides an ideal mechanism for increasing transparency and efficiency in public administration by allowing members of the public to act as watchdogs for corruption, favoritism or inefficiency. As indicated by the “Arms Deal” case referred to above, an effective Access to Information regime allows members of the public who suspect unprocedural or illegal action by a public official to request documents to verify the grounds for that action.

Studies conducted by ODAC have revealed a severe problem of unresponsiveness by public bodies to requests for information under PAIA. Based on ODAC’s study, approximately two thirds of all requests for information go without any response. PAIA has therefore not achieved the appropriate gain in transparency and efficiency in the public administration. 

The right to a transparent public service is further reinforced by the Promotion of Administrative Justice Act (PAJA) of 2000, which allows citizens to request reasons for administrative decisions. Currently, however, decisions under PAIA are exempted from the provisions of PAJA, freeing government departments from the standards of accountability and transparency in their decisions about access to information.

Recommendations

ODAC therefore makes two recommendations with respect to transparency in the public sector:

1)
PAIA must be amended in order to ensure greater responsiveness to requests for information. Amendments must include the creation of an independent review mechanism to resolve disputed requests for information and dispensing with the requirement of an internal appeal before review may be sought.

2)
Decisions relating to PAIA must be subject to the provisions of PAJA. In order to fully realize the right of Access to Information, requesters must be able to demand reasons for any denial of access, allowing them to refine requests or request other records that may serve their purposes. Refusing a request for information under PAIA must, by law, be based in a given exemption under PAIA, and requesters have a right to know which exemption has resulted in their refusal.

Objective Four

Fight corruption and money laundering

QUESTION ONE:

What is the prevalence of corruption in the public administration in your country and what measures have been taken in this regard?

Whistleblowing in South Africa

The Protected Disclosures Act (PDA) seeks to protect employees who alert their employers or the public to corruption or danger in the workplace from “detriment” resulting from their actions.

However, the experience of individual whistleblowers in the past five years has been far less promising as highlighted by the three examples cited below.

The governor of Grootvlei prison, Tatolo Setlai video-recorded illegal practices by guards inside the prison. Following these actions, Setlai was suspended, then arrested on modest charges. Setlai was assured that his case would be dealt with quickly in order to allay concerns that he was being victimized as a whistleblower, and to avoid the chilling effect this would have on other whistleblowers. However, the case took 18 months before all charges against Setlai were dismissed. During this time, the Scorpion investigating unit characterized Setlai as a “very bad man.”

Jakes Jacobs released a video of fellow Rand dog unit policemen setting their dogs on unarmed Mozambican migrants. Jacobs was initially suspended, but was reinstated following action by police commissioner Jackie Selebi and the Minister for Safety and Security. However, no further action was taken to protect Jacobs’ position at his workplace, where he was ostracized as a result of his decision to blow the whistle. As a result of suffering in the workplace, Jacobs has gone on record to say that if given a second chance he would not blow the whistle.

Glen Chase, a senior accountant in the transport department of the Northern Cape blew the whistle on the MEC, John Block, and other senior employees in the department for using state funds for private use. As a result, Chase was dismissed for releasing official information to the public without authority. Chase denies informing the media and says that he made the disclosure to the auditor-general and the public protector a “protected disclosure” under the PDA.

Whistleblowers have therefore not been adequately protected from “detriment” resulting from their decision to disclose wrongdoing in their workplace. This inevitably discourages other individuals from bringing malpractice in their workplace to the attention of authorities. This in turn allows corrupt practices to proliferate unchecked.

This conclusion is reinforced by workshops on the PDA held under the auspices of the Public Service Commission. At these workshops, employees indicated that they were aware of a number of cases of fraud and corruption taking place in the public service, but were too scared to blow the whistle on it for fear of becoming victims of what the Act refers to as ‘occupational detriment.’

Recommendations:
ODAC supports the work of the South African Law Reform Commission to amend the Protected Disclosures Act to provide more robust protection for whistleblowers. The Commission is considering the following challenges:

· Widening the ambit of the Act to include a broader category of people including contractors. Many whistleblowers are not in formal employer/employee relationships, and as downsizing, outsourcing and restructuring continue to take their toll on the traditional employment relationship, this category of whistleblower can only grow.

· Extending the damages that may be awarded to the extent of the actual loss suffered.

· Allowing a remedy in the case of so-called ‘citizen’s whistleblowing,’ where the person reporting the wrongdoing requires the protection of the law.

· Protecting the whistleblower against defamation actions, and actions in terms of the Public Service Regulations, by which whisteblowers are disciplined for release of information that was not authorized or for bringing their Department into disrepute.

ODAC also supports the resolutions of the Second National Anti-Corruption Forum (NACF). The NACF resolved, inter alia:

· To strengthen capacity for the implementation of anti-corruption legislation at institutions of service delivery especially at Provincial and Local government

· The shortcomings of the Protected Disclosure Act should be addressed and resolved by the Law Commission and a report to be provided to the Parliamentary Committees on Justice by the end of 2005.

· The NACF will coordinate a national cross-sectoral educational campaign to promote whistleblowing and the reporting of corruption in all sectors.

In line with these resolutions, ODAC calls for action by leaders in both the public and private sector to create a culture of respect and support for whistleblowers that goes beyond the mere provisions of the PDA and addresses problems of institutional culture. 

SECTION THREE

OBJECTIVE THREE

QUESTION ONE: 

What is the overall assessment of the corporate integrity in the country?

INDICATOR: 

Outline measures to combat white-collar crime including but not limited to insider trading, corruption and money laundering.

See the cases of Tatolo Setlai and Glen Chase discussed above.

OBJECTIVE FOUR:

Ensure that corporations treat all their stakeholders (shareholders, employees, communities, suppliers and customers) in a fair and just manner. 

A 2001 ethics survey conducted by KPMG indicated that, of 76 private sector respondents, 68% of respondents indicated that their organizations did not inform their employees of the Protected Disclosures Act and its implications.

Following up on the KPMG survey, ODAC conducted an informal survey of the top 100 companies listed on the Johannesburg Stock Exchange (JSE) in 2004, which yielded responses from 33 companies. 

· 15 companies (46%) reported having an anonymous helpline

· 21 companies (64%) reported having heard of the PDA

· None of the respondents had received training in the provisions of the Act.

The survey indicated that many corporations feel that workplace corruptions is best handled by the use of anonymous hotlines.

Recommendations:
The evidence gathered by ODAC suggests that awareness of the PDA is increasing. However, employee training in the provisions of the Act is still wholly inadequate. This must be addressed by a joint effort of the Public Service Commission working in partnership with private companies to give employees adequate and appropriate training in their rights and obligations under the PDA.

ODAC also argues that while the use of hotlines should be encouraged, hotlines can only form one part of an adequate anti-corruption strategy. ODAC argues that the purpose of whistleblowing policies is to encourage and support communication between employee and employer. Employees are the best source of intelligence in the workplace, while hotlines offer a basic means of getting a limited type of information to management, with little or no feedback to employees.

OBJECTIVE FIVE

QUESTION ONE: 

Does the corporate governance framework ensure that timely and accurate disclosure is made on all material matters regarding the corporation?

PAIA provides for access to information held by private bodies (including corporations) if such information is required for the exercise or protection of any right. However, possibly as a result of the general lack of responsiveness and accountability in the application of PAIA, as well as the exemption of private bodies from the requirement of producing a manual, there has been little usage of this provision. 

There has been one notable case involving a request for information relating to a private body, Biowatch SA vs. Department of Agriculture. In this case, the Department was ordered by the court to make the requested information on genetically-modified organisms available to Biowatch. However, although the case involved information relating to a third party, the agricultural company Monsanto, the request was made to a public body, the Department of Agriculture, which held the information as a result of its regulatory status. Thus, while this case upheld the principle of access to information, including information relating to a private corporation, it did not reinforce the right to request information directly from a private body.

This right vis a vis the private sector continues to languish in disuse. It is ODAC’s assessment that it is likely to remain so until the right of access to information is implemented more robustly in the public sector. In the meantime, the potential gains to corporate integrity and governance from access to information remain unrealized.
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� Promotion of Access to Information Act, Act 2 of 2000. http://www.gov.za/gazette/acts/2000/a2-00.pdf . For a detailed analysis of the Act, see Currie and Klaaren, The Promotion of Access to Information Act Commentary (Siber Ink 2002). 


� Esarbica Journal, Vol. 22 (2003), p 51.
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