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1 Background

Of necessity, both the Reconstruction and Development Programme (RDP) and the White Paper on Energy (hereinafter, the White Paper) could not have explicitly articulated a detailed end-state vision of the restructuring of the Electricity Supply Industry (ESI) and Electricity Distribution Industry (EDI). However, the Department of Minerals and Energy (DME) commissioned a restructuring blueprint by PriceWaterhouseCoopers in 2001, whose recommendation called for a managed-liberalisation broadly along the lines of the United Kingdom and some states in the United States of America. Consistent with this restructuring paradigm, the DME introduced the Draft Electricity Distribution Industry Restructuring Bill and the Draft Electricity Pricing Policy in 2003 and 2004, respectively. To some extent, both documents begun to point to what might be the DME’s end-state vision of the restructuring effort, even though as the Congress of South African Trade Unions (COSATU), National Union of Mineworkers (NUM), South African Municipal Workers’ Union (SAMWU) and the National Union of Metalworkers of South Africa (NUMSA), we are opposed to the mooted reform model contained in these documents.
 

In our understanding, based on the May 2004 State of Nation address by the President and the Minister of Public Enterprises’ 2004-05 budget vote speech, there has been a shift from the main thrust of the PriceWaterhouseCoopers’s blueprint, hence the withdrawal of both this draft legislation and policy. Thus, we are unsure as to the status of the “Pro-competitive Reform Programme”, which has not been made public for engagement with stakeholders, at least as far as labour is concerned.

However, we are concerned that the DME is now embarking on a piecemeal and tentative restructuring drive of the ESI and EDI without any explicit policy framework. Hence, in our analysis, it would appear that some of the features of the PriceWaterhouseCoopers’s blueprint are stealthily advanced, as reflected in the provisions of the Draft Electricity Regulation Bill tabled at the Development Chamber of NEDLAC and to some extent in the current version of the Electricity Regulation Bill [B29 – 2005 (Reintroduced)](hereinafter, the Bill).

In this vein, we welcome some of the changes that this tabled version of the Bill reflects relative to the contents of the initial Draft Electricity Regulation Bill tabled at NEDLAC. In this regard, we particularly refer to provisions that were geared towards the creation of a Wholesale Electricity Pricing System underpinned by a market clearing pricing mechanism, and all the attendant institutions such as the Market Governance Body and Market Panel and Operators. However, we would like to express our concerns with regard to the fact that the DME by-passed NEDLAC when it released the current version.

2 Introduction

In its previous submissions on the restructuring of the electricity industry, COSATU and its affiliates in the sector have consistently expressed our concerns regarding the implications for employment security for workers in the industry. Similarly, we are also concerned about some of the provisions of this Bill in the light of the fact that part of the Bill’s stated objectives is to introduce competition in ESI or generation.

We are also concerned that with the advent of Independent Power Producers (IPPs) enjoying unfettered access to the transmission network and direct supply to large end-users (wheeling), some of these major customers may be lost by the REDs. This is a factor that is likely to have a bearing on the REDs’ operational capacity and therefore on their overall cost-structure, including labour. Until now, even though many of these EIUs entered into bilateral trade contracts with Eskom Generation, at least these contracts were subject to municipal levies and cross-subsidisation. We are concerned that this Bill seems to depart from this practice. 

The combined effect of these developments is likely to threaten workers’ employment security in the sector, hence we are calling on the DME to make sure that this process is handled with full participation of labour in the sector, namely the NUM, NUMSA, SAMWU and COSATU. We reject the use of a Social Plan as a means to legitimize avoidable retrenchments.

Despite our general criticism of some aspects of the White Paper, it seems as if the regulatory framework proposed in this Bill ideologically picks and chooses aspects of the White Paper neatly fitting the DME’s liberalisation schema. In other words, it leaves out some of the more important tenets of the White Paper, especially those geared at supporting the poor. Consequently, in the absence of a publicly confirmed restructuring vision, some of the provisions of the Bill are ambiguous and therefore create contradictions with the existing government’s overall policy. For instance:

· Where the White Paper calls for cross-subsidies, section 16.(1)(e) of the Bill provides that a license condition pertaining to the setting or approval of tariffs and the regulation of revenues “may (our emphasis) permit the cross-subsidy of tariffs to certain classes of customers”. This ambiguity suggests a continuing commitment to the withdrawn Draft Pricing Policy which called for the elimination of cross-subsidies and phasing-in of full-cost recovery pricing.

· On balance, the Bill’s provisions are openly biased towards one segment on the demand-side i.e. contestable customers. Section 15 grants certain categories of customers (previously, this explicitly referred to those consuming more 100 GWh of electricity per annum) the right to choose a supplier. In our view, this may have unintended consequences where a perverse incentive may arise as some of the light industrial and commercial customers raise their consumption levels in order to meet the threshold. If realised, this would undermine government’s Demand Side Management (DSM) policies and goals. From our point of view as labour, combined with the elimination of cross-subsidies, this could therefore unintentionally entrench or perpetuate the current capital-intensive industrialization trajectory and further shedding of jobs in the economy.

· One of the Bill’s objectives is to “facilitate universal access to electricity” and yet one of the tariff principles provided for in section 16.(1)(a) seeks to ensure that a licensee “recover the full cost of its licensed activities, including reasonable margin of return”. In our view, this is ideologically inspired, based on the idea that any cross-subsidies are price or market distortions. We argue that full cost-recovery is going to lead to higher tariffs for remote regions - regions that tend to have lower or small customer density, size, geographic spread, financial base and socio-economic demographics. Moreover, it is going to undermine access and affordable use of electricity by the poor and small enterprises. 

In our previous submissions (referred to above), we have consistently opposed this restructuring model and in our response to the White Paper we insisted that:

"The role and structure of Eskom should be tailored to advancing the aim of universal access to affordable electricity both for households and industry, within an overall policy of cross-subsidisation from rich to poor. In order to advance this aim legislation should clearly outline that Eskom is owned and controlled by the state and that in its external and internal programmes Eskom should be accountable to government’s broader RDP objectives."

Thus, our perspective broadly called for a regulated public monopoly, vertically integrated with a transmission agency and Regional Electricity Distributors established to consolidate the disparate municipal entities in order to realize economics of scale. In this context, Eskom must maintain its strategic development role including future expansion of generation, transmission and distribution capacity and ensuring maintenance of cheap electricity supply at lowest possible cost for poor households in particular.

Alongside the lifeline free basic provision for the poor, there must be an upward sliding tariff system in order to realize cross-subsidization in favour of the poor, and thus the promotion of DSM in the long-run.

At the COSATU 8th National Congress we further noted that;

‘Government’s restructuring model is not based on any comprehensive cost-benefit analysis as required in terms of the National Framework Agreement. Similarly, this pricing policy does not seem to be informed by any objective cost-benefit analysis beyond sheer faith in the possibility of competition to lower prices even as international experience betrays this faith’.

Informed by this perspective, we take issue in this submission with a number of provisions which we consider to be objectionable policy directions that require thoroughgoing engagement. Amongst these issues are: 

· New generation capacity through IPPs

· Wholesale competition for contestable customers

· Cross-subsidisation

· Consumer Forums

· Environmental levies

· Transmitter

· Time of Use Pricing

In line with our conceptual critique of the proposed regulatory framework, we make concrete proposals for amendments to the Bill.

3 The institutional configuration of the regulatory framework
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Figure 1: An NPAs-based Wholesale Market Model implied by the Bill

As we have already indicated above, the absence of an explicit end-state vision of the restructuring drive creates an impression that this regulatory framework is only an intermediary step along the route towards a completely liberalized ESI and EDI. Figure 1 above constitute our impression of such an intermediary stage in terms of our understanding of the provisions of this Bill and the policy measures that are mooted on ad hoc basis by the government as well as the provisions of the Draft Electricity Regulation Bill tabled at NEDLAC. It would appear as though the DME is proposing a model for the deregulation ESI, in which there would be wholesale competition between Eskom Generation and IPPs for “contestable customers”, unfettered third party access to generation, transmission and distribution wires. 

4 The proposed regulatory framework of the Bill in perspective

4.1 New generation capacity

As labour, we do note that there has since been some shift in the government’s position with regard to the restructuring of Eskom. This shift was articulated by the new Minister of Public Enterprises in his address to the National Assembly in the debate on the Vote 9, the Department of Public Enterprises (DPE) on the 14th June 2004. In welcoming this shift, COSATU announced that:

“We are encouraged by the Minister’s assertion that there will be no big drive to privatize those State Owned Enterprises (SOEs) that provide essential services to the people..”. 

Certainly, this was a departure from the announcement made by the previous Minister of Public Enterprises, Jeff Radebe on the 26th November 2003 before the Portfolio Committee of Public Enterprises, wherein he said that: “we are continuing with the regulatory work for the disposal of part of Eskom generation”. 

However, we are concerned that notwithstanding these commitments, there has been some stealthy privatization of the state’s generation capacity or assets in the form of the “mothballed” power station, and other existing municipal generation assets including the Kelvin, Athlone and Grootvlei power stations under the guise of Black Economic Empowerment.  

With regard to this Bill, it is clear that through Section 46 (1) and (2) the DME intends to deregulate the supply industry as well as to hold out a possibility of privatisation as part of the managed-liberalisation programme. Hence, under the guise of expanding the generation capacity:

· Section 46.(1)(ii), “provide for private sector participation”

· Section 46.(2)(b) accords the Minister the power to “purchase, hire or let anything or acquire or grant any right for or on behalf of the state or for the purpose of transferring such a thing or right to a successful tender”. 

To begin with, as far as we are concerned, the matter of the “new generation capacity” is not a regulation issue, hence we believe Section 46 should be deleted. As labour, we are opposed to these provisions and call on the Portfolio Committee on Minerals and Energy not to endorse them:

· Firstly, on the back of rolling years of profitability, Eskom Holdings posted a record net profit in the 2004/05 year to the tune of R5.2 billion. This profitability far exceeds that of 2003 when it posted a net profit of R3.4 billion.
· Secondly, according to the Eskom chief executive, Thulani Gcabashe, Eskom's debt-to-equity ratio has improved to the point where the company was able to negotiate cheaper loans for capital expansion.
· Thirdly, as a result of this year’s financials, the rating agency Moody's Investors Service upgraded Eskom's domestic currency debt to A1 and foreign currency debt to A2. 
Against this background and even beyond the more than R90 billion commitment for the capitalization of generation by Eskom in the coming years, as labour we are not convinced that the electricity supply industry requires 30% percent of new generation capacity from the IPPs as mooted by government. This Bill attempts to deregulate the ESI more as a matter of a liberalization agenda than out of necessity. In many instances, governments in the developing countries resorted to IPPs where bankrupt public sector entities could barely afford such investments, which is not true in the case of Eskom as highlighted above. 

In fact, in our view under certain circumstances, especially favourable circumstances such as the current state of our ESI, “IPPs are heralded as the start of further liberalization and subsequent privatization of electricity”.
 Given the absence of a policy direction, also taking into account Section 46.(2)(b) that allows for the transfer of state assets to private tenders, we view the deregulation of the ESI as a step towards privatization as originally mooted, prior to the May 2004 State of the Nation Address by President T. Mbeki.

According to the Public Service International Research Unit
, investors in a greenfield IPP development always require a Power Purchase Agreement (PPA) from the dominant utility, in terms of which:

· There is a guarantee that they will be able to secure returns to their investors in which the utility undertakes to purchase the power the IPP produces. Hence, it is understood by the Director of the AES-led consortium, Mr Christian Wright, that no bank would ever think of committing funds to an IPP “without the assurance of a PPA”.
 As the PSIRU observes:
“The reality is that in a sector like electricity, dominated by capital costs and long lead-times, companies do not now knowingly take risk. Nobody is going to invest, or more accurately, no bank will finance the investment of a billion dollars in a power station without very strong, probably contractual, assurances on the volume and price of the power they sell.”

· Thus, IPPs which are usually purported as foreign direct investments are not necessarily the source of investment capital. A utility such as Eskom, underwritten by the national government as the shareholder is crucial in the IPP obtaining finance for the project. As PSIRU argues:
“The government guarantee is in fact assisting the IPP investors to raise finance – not the other way round”.

Thus, as labour we argue that under such circumstances, IPPs have no incentive to respond to market conditions or to compete with other producers, and therefore to realize efficiency gains especially because PPAs are fixed for longer periods. Hence, in our view the key objects of the Bill as stated in Section 2 would not be fulfilled, i.e:

· Section 2 (c) which seeks to “facilitate investment in the electricity supply industry”.

· Section 2 (3) which hopes to “promote competitiveness and customer choice”.

Moreover, the World Bank itself does acknowledges that the private sector is not any more interested in investing in the utility industries of developing countries. In June 2004, the World Bank published a report on this matter, in terms of which it was able to show “that foreign investment in 2001 was less than half the level of 1997..”
 

Table 1: Private investments in electricity in the developing countries: 

1990 – 99 (1998 $ millions)


1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
Total

Sub-Saharan Africa
49
0
27
1
84
42 
1,014
503
7091
455
2,884

East Asia & Pasific
55
454
4,622
5,592
7,291
7,492
11,677
12,437
4,833
1,945
56,398

Europe and Central Asia
85
0
1,041
0
1,332
3,369
3,507
2,128
504
688
12,655

L America & Caribbean
1,204
23
2,497
3,298
2,924
5,788
8,750
20,629
12,720
6,287
64,120

M East & 

N Africa
0
0
0
0
225
0
217
4,679
0
715
5,837

South Asia
169
735
37
1,186
3,081
3,193
4,934
2,319
926
2,227
18,805

Total
1,562
1,212
8,225
10,077
14,936
19,884
30,100
42,694
19,692
12,317
160,698

Source: World Bank PPI Data.

Whilst the 1990s saw a wave of unprecedented privatization of utilities around the world, including electricity utilities and the deregulation of the ESI for the participation of IPPs, by the end of the decade the trend was in decline as can be seen in Table 1. These investments were welcomed and punted as Foreign Direct Investment (FDI), only to become albatrosses over host governments in the wake of the currency crisis originated in East Asia in 1997 and 1998 as many of the PPAs were denominated in US dollar. As a consequence, noting that this trend has not fundamentally changed, we believe that government should not be looking up to IPPs for further capitalization. The phenomenal delay in securing a Second National Operator in telecommunications underscores lessons learned by international financiers over the years with regard to private sector participation in the utility industries. We urge the DME to realistically take the contemporary reality into account:

“Electricity privatization, as the World Bank concedes is wisely unpopular now and, as it also acknowledges, foreign investment in electricity industries has dried up as US and European electric utilities lick their wounds from massive losses on foreign investments not only in developing countries but in “safe” environments like the UK. So, privatization is no longer politically or practically an option in many cases.”

4.2 Wholesale competition for contestable customers

According to Section 46. (3)(b) the Regulator “may facilitate the conclusion of an agreement to buy and sell power between a generator and a purchaser of that electricity”.

In other words, this provision calls for PPAs through bilateral contracts - only this time not only between Eskom and EIUs, but also in competition with IPPs. Thus, the intent of section 3(b) is to deregulate the supply industry by introducing competition between Eskom (with its clustered generation entities) and IPPs for the “contestable customers”. In our reading of the Bill (given the lack of a definition of a contestable customer), it is unclear as to which EIUs qualify for the contestable customers category; whether EIUs consuming 100 GWh as it was previously proposed in the Draft Pricing Policy or any business other than light commercial or industrial customer purchasing more than 5000 MWh of electricity per annum at a contiguous site, as seemingly implied in this Bill.

In our view, competition in the context of some bidding auctions for bilateral contracts between generators and customers would occur only in the process of the negotiation stages of contracts. Since PPAs are fixed over long periods, and contracts are not necessarily negotiated at the same time, this in itself is a disincentive or entry barrier for new competitive investors to enter the ESI in order to expand the generation capacity. Further, under such contracts there is not much flexibility or flux in the market for purchasers to easily switch to alternative generators in the duration of the PPA. Where new generation competitors enter the market (particularly where some of the electricity is going to be purchased by the dominant utility - in this case Eskom Generation and REDs), as argued by the PSIRU:

“Governments get left with ‘stranded assets’ which means that they are committed to paying higher prices for electricity, even if a cheaper competitor comes on to the market due to technological progress or cheap power inputs..”.

With guarantees secured through their PPAs, IPPs tend to be capital intensive, hence according to the World Bank, they tend to be expensive sources of power - “(i)n the final analysis, it appears that IPPs have often inflated supply prices”.

Another shortcoming of this Bill is its lack of clarity as to the mechanism through which competition for contestable customers is going to take place. However, in such liberalised wholesale market for long-term contracts, the Pay-as-Bid system is the conventional mechanism employed internationally. In this system generators endeavour to offer EIUs competitive and discount-based medium-term contracts which secure the latter price stability and certainty in terms of their medium-term electricity requirements. 

Since these bid agreements span over extended periods of time, experience elsewhere supports our criticism that a liberalised wholesale market does not necessarily lead to a genuinely competitive market and the creation of efficiency gains transferable to end-users in the form the lower-costs:

· Firstly, we believe that trying to create internal competition amongst units of a single Eskom Generation enterprise will invariably encourage collusion as they will maintain their market power, given the fact that already Eskom accounts for 96% of generation in South Africa. 

· Secondly, this system will effectively perpetuate inefficient production systems amongst EIUs having guaranteed themselves best deals from generators over extended periods. Industry alone constitute nearly half (47%) of the consumption market of electricity. It could be argued that this disproportionate share was historically induced and perpetuated by South Africa’s historical industrialization pattern based on cheap energy and capital intensity in which large electricity users struck special long-term discount contracts. Not only did this phenomenon act as a disincentive to curb wastages and inefficiencies but it was also largely responsible for discouraging labour-based high productivity initiatives that could have steered industrialization towards labour-intensive production.

· Thirdly, the Pay-as-Bid trading mechanism does not necessarily encourage capital investment for expansion of capacity if the requisite volumes could be met as forecasted in terms of the prevailing capacity reserves. A problem that tends to lead to higher prices in the long-run as well as outages as a result of overloaded capacity caused by underinvestment.

· Fourthly, we are concerned that the Bill does not protect the “community” (i.e. domestic consumers, commercial customers and light industrial customers  as defined in the withdrawn version tabled on the 2nd September 2005) from the adverse consequences of ill-advised NPAs that may arise from unexpected or unforecasted rise in marginal costs. The South African ESI is heavily dependant on coal (79%) and this is an industry wherein the international price has been dramatically rising in the recent past. Thus, with consolidation in the coal mining industry the price of coal has been bordering on import parity price levels.
 Hence, we are concerned that these NPAs may be fraught with dangers for the ESI and therefore further down the value chain to the EDI.

4.3 Cross-subsidisation

The logic behind the elimination of embedded cross-subsidies in favour of full cost-recovery is based on the belief that the current tariff structures are discriminatory as implied in Section 16.(1)(d), when industry cross-subsidises households, light commercial enterprises and small industries. This position was expressed in the 2003 Intergovernmental Fiscal Review, which like this Bill, is biased in favour of big business. In addition, this position as articulated in the Draft Pricing Policy goes further to say that support for the poor ‘should ideally be from external direct subsidies’, i.e. the fiscus. Currently, allocations from the fiscus with regard to Free Basic Electricity are yet to reach many of the extremely poor.  Free Basic Electricity is but one of the means to ensure universal and affordable access to electricity, equally important are cross-subsidies from within the industry itself which is already in international terms getting access to extremely cheap electricity.  

In our view, the restructuring of the ESI and EDI must take into account the broader socio-economic challenges beyond mere concerns with the competitiveness of large export-oriented industries. This Bill is disproportionately fixated on low-electricity costs for industry at the expense of universal and affordable access for households and small business development.

We believe that effective access to electricity through the combination of fiscal subsidies and inter-tariff cross-subsidies in favour of the poor and small businesses should not be understood merely as a matter of social redress. It is also an economic imperative in the extent that it helps reduce the growth-stifling inequities and extreme poverty, as well as stimulate local economic development. In line with government’s policy goals, we therefore call on the Portfolio Committee on Minerals and Energy to ensure that cross-subsidisation is mandatory (must) in the same vain as all tariff principles under Section 16.(1), rather than the current ambiguous formulation (may).

4.4 Consumer Forums

Section 6.(1) of the Bill provides for the establishment of customer or consumer forums to advise the Regulator on matters affecting customers or consumers, and which may be established and funded by the licensee.

It is ironic that the DME is willing to follow objectionable aspects of the liberalization models undertaken in the developed countries such as the United States of America, whilst overlooking valuable cornerstones and effective instruments of such models. In this regard we refer to the participatory and transparent regulatory framework characteristic of the energy sector in the USA.

In most states in America (other than in the states where there is a market pricing mechanism), where electricity tariffs are low or affordable there is a regulatory practice called Democratic Regulation.
 This practice is defined by two main features:

· complete open access to information.

· full public participation in setting prices and standards of services.

In this regulatory practice, every aspect of the regulation is open to public scrutiny. 

‘Any and all citizens and groups are invited to take part: individuals, industrial customers, government agencies, consumer groups, trade unions, the utility itself, even its competitors. Everyone affected by the outcome has a right to make their case openly, to ask questions of government and utilities, to read all financial and operating records in detail.’

Thus, with the exception of states where the electricity supply and distribution industries are determined on the basis of the market-clearing mechanism, tariffs are generally low and affordable for the poor without adversely affecting the sustainability of the sector, thanks to this practice of Democratic Regulation. Hence, ‘it is not the rules of regulation but the method by which the rules are designed which makes all the difference’.

Thus, this practice allows the regulatory framework to effectively deal with:

· price-gouging and scarcity renting where generators under-produce electricity in order to cause prices to rise

· optimal determination of capitalization so that both the generation capacity and the grid maintain adequate reserves that could accommodate rapid rise in consumption and unexpected spikes

From the foregoing, it is clear that this regulatory system in the US goes beyond the narrow expert-dominated regulatory authorities whose members tend to have backgrounds associated with the industry in one form or the other. The US regulatory system brings to bear the interests of civic stakeholders and end-user interest groups.

Against the backdrop of the above, Section 6 raises a number of questions:

· What is entailed in the role of this forum with regard to the advice they are expected to render to the Regulator, in other words:

· what is the role of these forums with regard to the setting of tariffs and service standards?

· what is their role with regard to the approval of the regulator of bilateral contracts?

· what is their role with regard to the determination of the licensing conditions and violation thereof?

· In what form is this advisory role going to be undertaken?

· Lastly, at what level are these forums to be established, provincial or national?

4.5 Environmental Levies

Over the years, government has introduced policies and laws geared at encouraging sustainable development interventions across spheres. The Air Quality Act particularly accords municipalities the responsibility to monitor emissions within their jurisdictions and to take appropriate measures in line with the National Environmental Management Act of 1998. We do acknowledge the fact that this Bill was (re)introduced in the National Assembly as a Section 75 Bill. However, we are concerned about the lack of strong provisions for environmental regulation (pertaining to the ESI in particular) beyond mere references to the need for compliance with environmental standards. Thus, we recommend that this regulatory framework must include a provision for uniform environmental levies aimed at dealing with environmental challenges arising out of government’s commitment to sustainable development policies, laws and conventions. This levy would be part of the tariff structure. 

We believe that such levies will also induce inefficient large scale energy users to consider more energy efficient and labour intensive production systems in line with government’s DSM goals. The disproportionate use of fossil-based fuel for electricity generation creates negative externalities for the public and future generations and is likely to influence overall electricity costs in the long-term as our coal deposits continue to diminish. Both generators and EIUs must take responsibility in line with the principle ‘the polluter pays’. The DME’s Energy Efficiency Strategy document acknowledges that at the local level there are problems of Sulphur Dioxide and smoke emissions with pollutants and heat emitted into the environment plaguing communities adjacent or in heavily industrialized areas. Unfortunately, these tend to be poor and low-middle income households as a result of the Apartheid’s spatial economy. We have to move from a situation where South Africa continues to be regarded as one of the world’s worst emitters of Carbon Dioxide by creating both incentives and disincentives in order to meet our DSM objectives. Therefore, it is necessary to use disincentives in the form of levies and cross-subsidies based on upward sliding tariff system.

4.6 Transmitter

The Bill refers to a transmitter, which necessarily implies the creation of a new Independent System Operator (ISO) company as was provided for in the Draft Bill. In our view, we believe that other than from levies derived from users, this transmitter will have to find resources elsewhere to invest in the expansion of the transmission network system, technology and personnel expertise to ensure that:

· there is no tacit price collusion amongst generators, or 

· the withholding of power supply amongst Eskom’s clustered generators or IPPs in order to create some scarcity rents.  

As we have argued in our previous submissions, we believe that the DME can only achieve its goal of security and reliability of supply in the context of a vertically integrated Eskom generation and transmission entity. Thus, such an entity could optimally forecast capacity requirements on the basis of long-run demand trends and economic performance and make appropriate investment plans with greater strength to raise capital using its monopoly and size of its asset value.

We are not convinced that a new ISO which will be merely dependent on transmission tariffs could amass the necessary finance required to meet the transmission capacity extension. Given the rapidly rising demand for electricity in the South African economy (at 3% per annum), the underlying institutional structures of this regulatory framework are fraught with risks of underinvestment.  This may eventually lead to a situation where there is an inadequate grid capacity, triggering crisis of outages during peak-demand periods, as already experienced with regard to the Johannesburg’s distribution grid. 

4.7 Time of Use Pricing

We are surprised that this Bill’s regulatory framework makes no provision for a Time of Use pricing system.
 This is despite the government’s demand-management national target for energy efficiency improvement of 12% by 1214. As labour, we would call for the mandatory introduction of TOU in the terms of the NPAs in the determination of EIUs’ tariffs. This will effectively shift the bilateral contracts from the current system which virtually charges a flat rate per marginal unit of a Kilo Watt per hour regardless of variations in the demand volume and the related generation costs for EIUs. 

5 Proposals for amendments to the Bill

5.1 Chapter I: Interpretation 

1 Definitions

· Contestable customers

Notwithstanding our opposition to the deregulation of the ESI, and therefore the proposal for wholesale competition and choice of supplier; for purposes of understanding the intent of Section 15, clause (V), and for the sake of clarity it is necessary that these “contestable customers” be defined.

· Community

We proposed that the definition of community must be maintained, the Bill still refers to community.

“community” means domestic [consumers] end-users, commercial customers, light industrial customers;

· End-users

In this regard we base our proposal on the Constitution, which recognises access to energy as a key component of our citizenship. Therefore, referring to end-users as consumers promotes the commodification of socio-economic rights enshrined in our constitutions. Hence:

[“Consumer”] “End-user” means a user of electricity or a service relating to the supply of electricity;

· Domestic end-user

“domestic end-user” means a person who consumes electricity for domestic use;

2 Objects of the Act

· Amendment to Section 2 re:

“(c) facilitate public investment in the electricity supply industry;”

“(d) facilitate universal and affordable access to electricity” 

[“(f) promote competitiveness and customer choice; and] 

“(g) facilitate an [fair] equitable balance between the interest of customers, licensees, [investors] in the electricity supply industry and [the public] domestic end-users”

(h) Regulate generation, transmission and distribution in line with the government policy framework.

5.2 Chapter II: Oversight of Electricity Industry

1 Powers and duties of the Regulator

· Amendments to Section 4 re:

“(ii) regulate prices, [and] tariffs and determine cross-subsidies according to the Minister’s Gazetted prescriptions;

(viii) undertake investigations and inquiries into the activities of licensees

2 Advisory committees

“5. The Regulator may appoint committees consisting of as many members of the Regulator, employees of the Regulator, institutions and other persons as maybe necessary to advise the Regulator in general or in a particular matter pertaining to relevant legislation.”
3 Customer and [consumer] end-user forums

“6. (1) The Regulator must establish customer or [consumer] end-user forums consisting of as many members of the Regulator and categories of customer or [consumer] end-users as maybe necessary to advise the Regulator on matters affecting customers or [consumers] end-users in particular.”

“(2) The Regulator [may] must require a licensee to establish and fund a customer forum in the manner set out in the license held by such a person.” 

5.3 Chapter III: Electricity licenses and registration

1 Certain activities not licensed

· Amendment to Section 9.

“The Minister may, after consultation with the Regulator and stakeholders in the Advisory committees, determine by notice in the Gazette that any activity contemplated in section 8(1) need no longer be a licensed activity from the date set out in such notice.”

2 Advertising of license application

Section 12.(1),(2),(3) outline the process, conditions and information that must be fulfilled regarding a license application. Whilst clause (2)(d) deals with objections, it falls short of stating how the Regulator would deal or address the objections of members of the public. We propose that amongst particulars contemplated to be prescribed in terms of Section (2)(g), that the prescriptions also deal with how the Regulator processes objections from members of the public.

3 Conditions of license

· Amendment to Section 15 (1) re:

“(a) the establishment of and compliance with guidelines to govern relations between a licensee and its customers, including the establishment of [customer] end-user forums.”

“(d) the setting and approval of charges, rates, cross-subsidies and tariffs by licensees;”

“(s) compliance with labour, health, safety and environmental standards and requirements;”

[“(v) the categories of customers that are contestable, and the conditions relating to such contestability;”]

4 Tariff principles

· Amendment to Section 16.(1)

“(a) must enable an efficient licensee to recover the full cost of its licensed activities, including a reasonable [margin or return] surplus for recapitalization;”

“(c) must give [consumers proper] end-users accurate information regarding the costs that their consumption imposes on the licensee’s business;” 

[“(d) must avoid undue discrimination between customer categories; and] 

“(e) [may] must permit the cross-subsidy of tariffs to certain classes of customers.

5 Powers and duties of licensees

· Amendment to Section 22 re:

[“(3) A transmission or distribution licensee must, to the extent provided for in the license, provide non-discriminatory access to the transmission and the distribution power systems to third parties;”]

4 New generation capacity

· Amendment to Section 46.(1)

[“(e) require that new generation capacity must – 

(i) be established through a tendering procedure which is fair, equitable, competitive and cost-effective;

(ii) provide for private sector participation.”] 

· Amendment to Section 46 (2) re:

“(a) undertake such management and development activities as maybe necessary to facilitate [the tendering for] the development, construction and commissioning of such new electricity generation capacity;

“(b) purchase, hire [, acquire] or let anything [or acquire or grant any right for or on behalf of the State or for the purpose of transferring such a thing or right to a successful tender;”]

“(d) undertake such management activities as may be necessary or expedient for  the effective establishment and operation of publicly [or privately] owned electricity generation business” 

· Amendment to Section 46(3) re:

[“(b) may facilitate the conclusion of an agreement to buy and sell power between a generator and a purchaser of that electricity.”]

5 Regulations, rules, guidelines, directives and codes of conduct and practice

· Amendment to Section 47.(1) re:

The Regulator may, after consultation with – 

(d) Advisory committees and end-user forums.

· Amendment to Section 47(2) re:

(a) the relationship between licensees and [customers] end-users;

· Amendment to Section 47(4) re:

We believe that clause (k) must be brought back to the current version;

(k) the inspection of and enquiry into the control and operation of any licensed and, registered [or reticulation-related] activity;

(l) national norms and standards that apply to [reticulation] generation, transmission and distribution;

[“(p) the participation of the private sector in new generation activities;”]

“(q) the setting of standards relating to health, safety, labour and the incorporation thereof into licenses or national norms and standards;

“(t) the [setting] development of a framework for the determination of the period of validity of licenses, criteria for the transfer and renewal of licenses, and the transfer or use of assets on a license lapsing, including the ownership thereof.”

6 Conclusion

As labour, we are keenly aware that the free trade lobby has set its sights on electricity through the General Agreement on Trade in Services (GATS). Hence, we are aware that international power corporations such as the International Power in the United Kingdom, Cinergy Corporation and AES from the US, EDF from France, and Tractebel and Shell from Belgium have been setting up offices in SA.
 Against the background of the prevailing unfavourable international conditions for private sector participation in utilities as pointed out above, we are concerned that these companies will be willing to enter the South African ESI only on the basis of onerous PPAs to the government and extremely lucrative contracts. Hence, we are opposed to the government’s attempt to look to these companies for the enhancement of the generation capacity. As observed by the Public Service International:

“Developed countries or groups of countries such as the USA and the European Union are putting immense pressure on developing countries to open up their electricity industries to foreign investment”.
 

In our view, this move also goes against government’s perspective of a developmental state. As we have said on previous occasions, this restructuring is fraught with dangers with regard to employment security of the workers in the sector, particularly were some of the REDs are likely to loose some of the large customers to third party distributors as well as the pressure that is likely to arise from unfavourable contracts involving internationally financed consortiums of IPPs. 

We are highly skeptical of the ability of the regulator to amass the necessary resources, skills and personnel necessary to ensure that it fulfills its mandate. So far South Africa’s experience with regulators mushrooming in the wake of liberalization is unsatisfactory, and this is likely to be particularly so with the advent of IPPs, against a backdrop of a relatively weak and unparticipatory regulatory regime.

We maintain our position of a regulated and vertically integrated monopoly as the end-state of the restructuring.

Therefore, on the basis of –

· rolling profitability of Eskom for decades

· The current (2004 – 2005) strong balance sheet 

There should not be any private participation, concessions or privatisation !
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